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PREFACE 


It  has  been  the  purpose  of  the  author  to  write  a  book,  that 
would  give  the  lawyer  —  this  applies  to  the  busy  lawyer  as  well 
as  the  one  of  limited  experience  —  an  idea  of  how  a  lawsuit 
should  be  conducted  from  the  beginning  to  the  end;  if  a 
lawyer  knows  how  one  suit  should  be  prosecuted  he  may  easily 
learn  the  others.  In  this  book  three  cases  are  taken,  one  civil, 
one  criminal,  and  one  chancery,  in  the  state  court,  beginning 
with  the  filing  of  the  praecipe ;  the  finding  of  a  bill  of  indictment; 
the  filing  of  a  petition;  the  procedure  in  the  nisi  pruis  (or  trial) 
court;  the  manner  of  appeal  to  the  appellate  court  and  proceed¬ 
ings  therein;  the  procedure  to  appeal  from  the  appellate  court  to 
the  supreme  court,  the  proceedings  therein;  appeal  and  mode 
thereof  to  appeal  from  the  state  supreme  court  to  the  supreme 
court  of  the  United  States.  Three  cases  are  then  taken  in  the  fed¬ 
eral  (or  United  States)  court,  beginning  with  the  filing  of  the 
praecipe,  the  finding  of  a  bill  of  indictment,  the  filing  of  a  petition, 
in  the  circuit  or  district  court,  the  proceedings  therein,  mode  of 
procedure  to  appeal  to  the  United  States  circuit  court  of  appeals ; 
the  proceedings  therein;  appeal  and  mode  to  appeal  from  the 
United  States  court  of  appeals  to  the  supreme  court  of  the 
United  States. 

The  question  of  removal  from  the  state  court  to  the  federal 
or  United  States  court  is  considered.  In  connection  herewith 
are  given  the  form  of  petition,  bond,  etc. 

For  the  particular  benefit  of  the  beginner  the  procedure  in  a 
justice  of  the  peace  court  is  also  considered. 

Inasmuch  as  all  lawyers  are  not  acquainted  with  the  name  and 
number  of  the  courts  of  our  land,  there  is  given  a  brief  review  of 
the  courts  of  the  State  of  Illinois  and  the  courts  of  the  United 
States  (federal). 

STATE  COURT  PROCEEDINGS. 

A  Personal  Injury  (or  Civil)  Suit. — Beginning  with  the  filing 
of  the  praecipe,  there  follow  the  declaration,  demurrer,  plea, 
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possible  dilatory  motions,  trial  by  jury,  verdict,  motion  for  new 
trial,  motion  in  arrest  of  judgment,  appeal,  writ  of  error,  bill  of 
exceptions,  assignments  of  errors,  record;  proceedings  in  the 
appellate  court ;  appeal  to  the  supreme  court,  proceedings  therein ; 
mode  of  procedure  to  appeal  from  the  state  supreme  court  to 
the  supreme  court  of  the  United  States. 

Criminal  Case. — A  criminal  case  is  taken,  beginning  with 
the  filing  of  a  complaint  before  a  justice  of  the  peace,  indictment 
returned  by  the  grand  jury  in  the  circuit  court,  arraignment, 
motion  to  quash;  trial,  judgment,  sentence,  motion  for  a  new 
trial,  motion  in  arrest  of  judgment,  review  by  writ  of  error  to 
the  appellate  or  supreme  court,  the  proceedings  therein;  appeal 
to  the  supreme  court,  and  proceedings  therein;  thence  appeal, 
mode  of  procedure,  to  the  supreme  court  of  the  United  States. 

Chancery  Case  (Mechanic's  Lien). — We  follow  with  a  me¬ 
chanic’s  lien  case,  from  the  first  step,  the  rights  of  a  contractor, 
the  rights  of  a  subcontractor,  the  filing  of  the  statement,  notice, 
bill,  answer,  replication,  possible  dilatory  motions,  reference  to 
the  master,  hearing,  decree,  exceptions  to  findings,  certificate  of 
evidence,  (bill  of  exceptions)  appeal  to  the  appellate  court,  thence 
to  the  supreme  court,  the  proceedings  therein. 

Proceedings  in  Justice  of  the  Peace  Courts. — Every  lawyer 
has  more  or  less  business  in  a  justice  of  the  peace  court,  the 
proceedings  therein  are  therefore  alluded  to,  to  give  him  an 
idea  of  the  procedure  therein,  the  form  of  summons,  mode  of 
appeal,  the  use  of  the  writ  of  certiorari,  etc. 

Change  of  Procedure  to  Appeal  from  the  Appellate  Court  to 
the  Supreme  Court. — By  the  Act  of  June  4,  1909  (in  effect 
July  1,  1909),  an  important  change  of  procedure  has  been  made, 
to  appeal  a  case  from  the  appellate  court  to  the  supreme  court. 
This  book  having  already  been  written  and  in  the  hands  of  the 
printer  when  the  law  was  passed,  the  author  considered  it 
advisable  to  delay  the  work  a  short  time  so  that  the  change 
might  appear  herein.  It  would  be  presumptious  to  say  what 
the  ruling  of  the  supreme  court  will  be  when  the  Act  is  brought 
before  it  for  review. 
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However,  a  chapter  has  been  devoted  to  this  law,  giving  the 
forms  of  petition  for,  and  certificate  of  importance  in  the  appel¬ 
late  court;  the  petition  for,  and  writ  of  certiorari  in  the  supreme 
court. 

UNITED  STATES  (FEDERAL)  COURT  PROCEDURE. 

Personal  Injury  (or  Civil)  Suit. — There  is  indicated  the  man¬ 
ner  of  procedure  in  a  personal  injury  (or  civil)  suit  begun  in  the 
United  States  circuit  court  by  the  filing  of  a  praecipe,  the  pro¬ 
ceeding's  in  the  circuit  court,  trial  by  jury,  motion  for  a  new 
trial,  motion  in  arrest  of  judgment,  appeal  to  the  United  States 
circuit  court  of  appeals,  mode  of  procedure  therein,  writ  of 
error  when  and  where  filed,  the  various  forms  required,  the 
proceedings  in  the  United  States  circuit  court  of  appeals,  appeal 
therefrom  (if  appeal  is  allowed),  the  mode  of  procedure  to  the 
supreme  court  of  the  United  States,  and  the  proceedings  therein. 

Criminal  Case. — A  criminal  case  is  taken  beginning  with  the 
finding  of  an  indictment  by  a  federal  grand  jury,  the  proceedings 
in  the  United  States  district  court;  appeal,  the  mode  of  pro¬ 
cedure  to  the  United  States  circuit  court  of  appeals  (or  if  it  is 
a  case  appealable  direct  to  the  supreme  court  of  the  United 
States),  the  manner  of  procedure  therein,  appeal  and  the  mode 
thereof  to  the  supreme  court  of  the  United  States,  until  a  final 
ruling  may  be  had  in  the  highest  court  of  the  land. 

Chancery  Case  (In  junction  Suit). — In  this  there  is  shown  the 
manner  of  procedure  of  an  injunction  suit  filed  in  a  United  States 
circuit  court,  the  proceedings  therein,  forms  required,  pleadings, 
contempt  order,  appeal  to  the  United  States  circuit  court  of 
appeals,  the  various  forms  and  manner  of  procedure;  how  to 
bring  the  matter  before  the  supreme  court  of  the  United  States. 

REMOVAL  OF  A  CAUSE  FROM  STATE  TO  FEDERAL 
COURT. 

The  procedure  of  removing  a  cause  from  a  state  court  to  the 
federal  court,  the  form  of  petition,  bond,  the  requisites  to  effect 
a  removal,  denial  of  state  court  of  the  right  of  removal,  compul¬ 
sory  process  by  the  federal  court,  etc. 
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COURTS  IN  GENERAL. 

There  is  given  herein  a  brief  history  of  the  various  courts  be¬ 
ginning  with  the  supreme  court  of  the  United  States,  the  United 
circuit  court  of  appeals,  the  United  States  district  and  circuit 
courts,  the  state  supreme  court,  the  appellate  court,  the  circuit 
courts,  the  superior  court  of  Cook  county,  city  courts,  municipal 
court  of  Chicago,  criminal  court  of  Cook  county,  county  courts, 
probate  courts  and  justice  and  police  magistrate  courts. 

By  a  careful  perusal  of  this  work  the  reader  will  form  a  good 
idea  of  the  various  courts  of  the  land,  their  manner  of  procedure, 
and  with  this  book  as  a  guide,  the  reader,  if  a  lawyer — it  matters 
not  what  his  experience  may  be — should  be  able  to  prosecute 
any  case  that  may  come  to  him,  from  the  beginning  to  the  end, 
and,  in  whatsoever  court,  or  tribunal,  it  may  be  filed.  While 
this  work  is  for  use  principally  in  Illinois,  there  is  no  reason  why 
it  may  not  be  used  in  other  states,  not  only  where  the  common 
law  rule  of  pleading  is  in  vogue,  but  in  code  states  as  well,  for  in 
states  where  the  common  law  rule  of  pleading  is  in  vogue,  the 
pleadings  are  similar  to  Illinois,  while  in  states  where  the  code 
is  in  effect,  the  declaration  is  called  a  petition  or  complaint  and  in 
the  federal  courts  the  proceedings  are  almost  uniform. 

The  federal  courts  usually  adopt  the  state  court  procedure  of 
the  state  in  which  the  federal  court  is  situated ;  it  is  also  a  rule 
of  the  federal  court  to  adopt  the  construction  of  a  state  statute 
made  by  the  supreme  court  of  such  state. 

The  book  is  submitted  to  the  members  of  the  bar,  hoping 
that  it  may  prove  of  service  in  pointing  out  the  right  course  in 
directing  them  from  court  to  court. 

Frank  C.  Smith. 

East  St.  Louis,  Ill. 
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UNITED  STATES  SUPREME  COURT 
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UNITED  STATES  SUPREME  COURT. 


§  1.  Supreme  court  of  the  United  States. — The  constitution 
of  the  United  States,  article  3,  section  1,  provides  that,  “the 
judicial  power  of  the  United  States  shall  be  vested  in  one 
supreme  court  and  in  such  inferior  courts  as  the  congress  ma^ 
from  time  to  time  ordain  and  establish. 

Section  2  provides : 

[First.]  “The  judicial  power  shall  extend  to  all  cases,  in 
law  and  equity,  arising  under  this  constitution,  the  laws  oi 
the  United  States,  and  treaties  made,  or  which  shall  be  made 
under  their  authority ;  to  all  cases  affecting  ambassadors,  othe* 
public  ministers  and  consuls;  to  all  cases  of  admiralty  and 
maritime  jurisdiction;  to  controversies  to  which  the  United 
States  shall  be  a  partjr,  to  controversies  between  two  or  more 
states ;  between  a  state  and  a  citizen  of  another  state ;  between 
citizens  of  different  states;  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states,  and  between 
a  state  or  the  citizens  thereof,  and  foreign  states,  citizens  or 
subjects.,, 

[Second.]  “In  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls  and  those  in  which  a  state  shall  be  a 
party,  the  supreme  court  shall  have  original  jurisdiction.  In 
all  other  cases  before  mentioned,  the  supreme  court  shall  have 
appellate  jurisdiction  both  as  to  law  and  fact,  with  such  ex¬ 
ceptions  and  under  such  regulations  as  the  congress  shall 


make.” 
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[Third.]  “The  trial  of  all  crimes  (except  in  cases  of  im¬ 
peachment)  shall  be  by  jury.” 

§  2.  The  supreme  court — How  constituted. — The  supreme 
court  of  the  United  States  consists  of  a  chief  justice  and 
eight  associate  justices,  any  six  of  whom  constitute  a  quorum. 
These  appointments  are  made  by  the  president  to  extend  dur¬ 
ing  good  behavior.  In  the  event  of  a  vacancy  in  the  office  of 
chief  justice,  or  his  inability  to  perform  the  duties,  the  asso¬ 
ciate  justice  who  is  first  in  precedence  will  serve  until  such 
disability  is  removed  or  another  chief  justice  is  appointed.  The 
salary  of  the  chief  justice  by  the  act  of  Feb.  12,  1903,  was  fixed 
at  $13,000  and  that  of  the  associate  justices  at  $12,500  per 
annum.1 


§  3.  Process  in  common  law  or  equity. — That  all  process 
in  common  law  or  equity  shall  run  in  the  name  of  the  presi¬ 
dent  of  the  United  States.  Before  an  attorney  will  be  ad¬ 
mitted  to  practice  in  the  supreme  court  of  the  United  States, 
it  must  appear  that  he  has  practiced  for  at  least  three  years 
in  a  state  supreme  court ;  he  must  take  oath  to  demean  himself 
uprightly  and  support  the  constitution  of  the  United  States. 

A  party  can  not  take  two  appeals,  one  to  the  supreme  court 
and  one  to  the  court  of  appeals.2 

In  this  republic  there  is  a  dual  system  of  government,  na¬ 
tional  and  state.  Each  within  its  own  domain  is  supreme  and 
one  of  the  chief  functions  of  this  court  is  to  preserve  the  bal¬ 
ance  between  them,  protecting  each  in  the  power  it  possesses, 
and  preventing  any  trespass  thereon  by  the  other.3 

This  court  does  not  review  questions  of  fact  in  cases  coming 
from  a  state  court,  but  accepts  the  conclusions  of  the  state 
tribunal  as  final.4 


!4  Fed.  Stat.  Ann.,  435,  sec. 
676n. 

2American  Sugar  Refining  Co. 
v.  New  Orleans  (City  of),  181  U. 
S.  277,  280.  21  S.  Ct.  646.  45  L. 


ed.  859. 

3Heff  (Matter  of),  197  U.  S.  488, 
505.  25  S.  Ct.  506.  49  L.  ed.  848. 

4Chrisman  v.  Miller,  197  U.  S. 
313.  25  S.  Ct.  468,  49  L.  ed.  770. 
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The  only  appellate  jurisdiction  of  the  supreme  court  of  the 
United  States  to  review  judgments  or  decrees,  in  law  or  in 
equity,  of  the  highest  court  of  a  state  is  by  writ  of  error.5 

§  4.  Appeals  direct  to  the  supreme  court — When. — Section 
5  of  the  act  creating  the  circuit  court  of  appeals  reads  as 
follows : 

“That  appeals  or  writs  of  error  may  be  taken  from  the  dis¬ 
trict  courts  or  from  the  existing  circuit  courts,  direct  to  the 
supreme  court  in  the  following  cases: 

In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue ; 
in  such  cases  the  question  of  jurisdiction  alone  shall  be  certified 
to  the  supreme  court  from  the  court  below  for  decision. 

From  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  a  conviction  of  a  capital  crime. 

In  any  case  that  involves  the  construction  or  application  of 
the  constitution  of  the  United  States. 

In  any  case  in  which  the  constitutionality  of  any  law  of  the 
United  States,  or  the  validity  or  construction  of  any  treaty 
made  under  its  authority,  is  drawn  in  question. 

In  any  case  in  which  the  constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  constitution  of  the 
United  States.’7 

That  appeals  or  writ  of  error  may  be  taken  from  the  district 
or  circuit  courts  to  the  proper  circuit  court  of  appeals  in  case 
of  conviction  of  an  infamous  crime,  not  capital.0 

It  is  well  settled  that  the  United  States  court  has  no  jurisdic¬ 
tion  other  than  that  conferred  by  the  constitution  and  laws 
of  the  United  States;  nor  will  jurisdiction  be  presumed;  it 
must  appear  of  record ;  otherwise  the  suit  will  be  dismissed.7 


sDower  v.  Richards,  151  U.  S. 
658,  666.  14  S.  Ct.  452.  38  L.  ed. 
305;  U.  S.  R.  S.  sec.  709.  4  Fed. 

Stat.  Ann.  467,  sec.  709. 

«As  amended  by  act  of  January 
20.  1897,  29  U.  S.  stat.  L.  492. 


7Bors  v.  Preston,  111  U.  S.  252. 
4  S.  Ct.  407.  28  L.  ed.  419;  Han¬ 

ford  v.  Davies,  163  U.  S.  273.  16 
S.  Ct.  1051.  41  L.  ed.  157. 
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The  primary  object  in  creating  the  court  of  appeals  was  to 
relieve  the  supreme  court  and  to  transfer  to  such  court  the 
larger  part  of  its  appellate  jurisdiction.8 

“Nothing  in  this  act  shall  affect  the  jurisdiction  of  the  su¬ 
preme  court  in  cases  appealed  from  the  highest  court  of  a 
state,  nor  the  construction  of  the  statute  providing  for  a  re¬ 
view  in  such  cases.” 

The  United  States  will  not  be  permitted  to  sue  out  a  writ 
of  error  in  a  criminal  case.9 


§  5.  Remand  of  cases  reviewed  by  the  United  States  su¬ 
preme  court. — “That  whenever  on  appeal  or  writ  of  error  or 
otherwise  a  case  coming  directly  from  the  district  court  or 
existing  circuit  court  shall  be  reviewed  and  determined  in  the 
supreme  court  the  cause  shall  be  remanded  to  the  proper  dis¬ 
trict  or  circuit  court  for  further  proceedings  to  be  taken  in 
pursuance  to  such  determination. 

xlnd  whenever  on  appeal  or  writ  of  error  or  otherwise  a 
case  coming  from  a  circuit  court  of  appeals  shall  be  reviewed 
and  determined  in  the  supreme  court  the  cause  shall  be  re¬ 
manded  by  the  supreme  court  to  the  proper  district  or  circuit 
court  for  further  proceedings  in  pursuance  to  such  determina¬ 
tion. 

Whenever  on  appeal  or  writ  of  error  or  otherwise  a  case 
coming  from  a  district  or  circuit  court  shall  be  reviewed  and 
determined  in  the  circuit  court  of  appeals  in  a  case  in  which 
the  decision  of  the  circuit  court  of  appeals  is  final  such  cause 
shall  be  remanded  to  the  proper  district  or  circuit  court  for 
further  proceedings  to  be  there  taken  in  pursuance  to  such 
determination.10 


^American  Const.  Co.  v.  Jack¬ 
sonville  T.  &  K.  R.  Co.,  148  U. 
S.  372,  382.  13  S.  Ct.  758.  37  L. 

ed.  486;  Pioneer  Fuel  Co.  v.  Mc- 
Brier,  84  Fed.  495,  497.  28  C.  C. 

A.  466. 


^United  States  v.  Hewecker,  164 
U.  S.  46.  17  S.  Ct.  18.  41  L.  ed. 
345;  United  States  v.  Sanges,  144 
U.  S.  310.  12  S.  Ct.  609.  36  L. 

ed.  445. 

1026  U.  S.  Stat.  L.  829.  4  Fed. 

Stat.  Ann.  428,  sec.  10. 
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In  a  case  coming  from  a  state  court,  this  court  can  consider 
only  federal  questions  decided  adversely  to  the  plaintiff  in 
error.11 

Where  the  highest  court  of  the  state  dismisses  an  applica¬ 
tion  for  a  writ  of  error  for  want  of  jurisdiction,  the  judgment 
of  the  highest  court  of  the  state  to  which  the  case  can  be  taken, 
and  the  writ  of  error  will  properly  run  to  it  from  this  court.12 
(Note.) 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


§  6.  United  States  circuit  court  of  appeals. — By  the  act  of 

March  3,  1891,  the  United  States  circuit  court  of  appeals  was 
established.13  The  United  States  is  divided  into  nine  circuits, 
a  certain  number  of  states  being  in  each.  In  each  circuit  there 
are  two,  three  or  four  circuit  judges,  according  to  the  volume 
of  business.  Terms  are  held  annually  as  follows: 

First  circuit,  Boston;  three  circuit  judges  (two  constitute 
a  quorum). 

Second  circuit,  New  York,  four  circuit  judges. 

Third  circuit,  Philadelphia;  three  circuit  judges. 

Fourth  circuit,  Richmond ;  two  circuit  judges. 

Fifth  circuit,  New  Orleans;  three  circuit  judges. 

Sixth  circuit,  Cincinnati;  three  circuit  judges. 

Seventh  circuit,  Chicago;  four  circuit  judges. 

Eighth  circuit,  St.  Louis ;  four  circuit  judges. 

Ninth  circuit,  San  Francisco;  three  circuit  judges.14  (Note.) 


uLeathe  v.  Thomas,  207  U.  S. 
93.  28  S.  Ct.  30.  52  L.  ed.  118. 

isSullivan  v.  Texas,  207  U.  S. 
416.  28  S.  Ct.  215.  52  L.  ed.  274. 

Note — As  the  rules  of  the  su¬ 
preme  court  are  subject  to 
change,  before  appealing  a  case 
thereto  it  would  be  well  to  pro¬ 
cure  a  copy  of  the  rules.  A  letter 
addressed  to  the  clerk  at  Wash¬ 
ington  will  bring  forth  the  same. 


1326  U.  S.  Stat.  L.  826.  4  Fed. 

Stat.  Ann.  395. 

1426  U.  S.  Stat.  L.  827.  4  Fed. 
Stat.  Ann.  689,  sec.  3. 

Note — For  a  list  of  states  com¬ 
prising  each  circuit,  see  4  Fed. 
Stat.  Ann.  59.  Illinois,  Indiana 
and  Wisconsin  comprise  the 
seventh  circuit. 


7  JURISDICTION — APPELLATE  [§  7 

§  7.  Jurisdiction — Appellate. — Section  6,  act  of  March  3, 
1891 :  4  ‘  That  the  circuit  court  of  appeals  established  by  this 
act  shall  exercise  appellate  jurisdiction  to  review  by  appeal 
or  by  writ  of  error  final  decisions  in  the  district  court  and 
the  existing  circuit  courts  in  all  cases  other  than  those  pro¬ 
vided  for  in  the  preceding  section  of  this  act,  unless  otherwise 
provided  by  law,  and  the  judgments  or  decrees  of  the  circuit 
court  of  appeals  shall  be  final  in  all  cases  in  which  the  juris¬ 
diction  is  dependent  entirely  upon  the  opposite  parties  to  the 
suit  or  controversy,  being  aliens  and  citizens  of  the  United 
States  or  citizens  of  different  states;  also  in  all  cases  arising 
under  the  patent  laws,  under  the  revenue  laws,  and  under  the 
criminal  laws,  and  in  admiralty  cases,  excepting  that  in  every 
such  subject  within  its  appellate  jurisdiction  the  circuit  court 
of  appeals  at  any  time  may  certify  to  the  supreme  court  of 
the  United  States  any  questions  or  propositions  of  law  concern¬ 
ing  which  it  desires  the  instruction  of  that  court  for  its  proper 
decision.  And  thereupon  the  supreme  court  may  either  give  its 
instruction  on  the  questions  and  propositions  certified  to  it, 
Which  shall  be  binding  upon  the  circuit  court  of  appeals  in 
such  case,  or  it  may  require  that  the  whole  record  and  cause 
may  be  sent  up  to  it  for  its  consideration,  and  thereupon  shall 
decide  the  whole  matter  in  controversy  in  the  same  manner 
as  if  it  had  been  brought  there  for  review  by  writ  of  error,  or 
appeal. 

And  excepting  also  that  in  any  such  case  as  is  hereinbefore 
made  final  in  the  circuit  court  of  appeals  it  shall  be  competent 
for  the  supreme  court  to  require,  by  certiorari  or  otherwise, 
any  such  case  to  be  certified  to  the  supreme  court  for  its  re¬ 
view  and  determination  with  the  same  power  and  authority 
in  the  case  as  if  it  had  been  carried  by  appeal  or  writ  of  error 
to  the  supreme  court. 

In  all  cases  not  hereinbefore  in  this  section  made  final  there 
shall  be  of  right  an  appeal  or  writ  of  error  or  review  of  the 
case  by  the  supreme  court  of  the  United  States,  where  the 
matter  in  controversy  shall  exceed  one  thousand  dollars  be¬ 
sides  costs.  But  no  such  appeal  shall  be  taken  or  writ  of 
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error  sued  out  unless  within  one  year  after  the  entry  of  the 
order,  judgment  or  decree  sought  to  he  reviewed.”15 

The  matter  in  dispute  for  purposes  of  a  review  is  the  matter 
in  dispute  in  the  writ  of  error  or  on  the  appeal,  and  not  the 
amount  in  dispute  when  the  action  was  instituted.16 

The  provision  of  this  section  limiting  appeals  or  writ  of  error 
to  one  year  after  entry  of  the  order,  judgment  or  decree  applies 
only  to  cases  taken  from  the  court  of  appeals  to  the  United 
States  supreme  court.17 

A  circuit  court  of  appeals  has  the  power  and  it  is  generally 
its  duty  to  admit  to  bail  after  conviction  of  a  crime,  not  capital, 
pending  writ  of  error.18 


§  8.  District  judges  associated  with  circuit  judges. — The 

authority  of  a  district  judge,  when  holding  circuit  court  under 
Rev.  Stat.  609  is  co-extensive  with  that  of  any  judge  sitting 
in  the  same  court.  Therefore  his  action  in  granting  the  injunc¬ 
tion  has  the  same  force  and  effect  as  if  the  court  had  been  held 
by  the  circuit  justice  or  a  circuit  judge,  or  by  a  full  bench.19 

It  shall  be  the  duty  of  the  chief  justice,  and  of  each  justice 
of  the  supreme  court  to  attend  at  least  one  term  of  the  circuit 
court  in  each  district  of  the  circuit  to  which  he  is  allotted 
during  every  period  of  two  years.20 

Allotment  of  justices  made  by  the  supreme  court  on  Decem¬ 
ber  24,  1908:  First  circuit,  Oliver  Wendell  Holmes,  associate 
justice;  second  circuit,  Rufus  W.  Peckham,  associate  justice; 
third  circuit,  William  H.  Moody,  associate  justice;  fourth  circuit, 


1626  U.  S.  Stat.  L.  828.  4  Fed. 

Stat.  Ann.  409,  sec.  6. 

isSmith  v.  Honey,  28  U.  S. 
(3  Pet.)  469.  7  L.  ed.  744;  Knapp 
v.  Banks,  43  U.  S.  (2  How.)  73. 
11  L.  ed.  184;  Western  Union  Tel. 
Co.  v.  Rogers,  93  U.  S.  565.  23 

L.  ed.  977;  Northern  Pac.  R.  Co. 
v.  Booth,  152  U.  S.  671.  14  S.  Ct. 
693.  38  L.  ed.  591;  Zeckendorf  v. 

Johnson,  123  U.  S.  617.  8  S.  Ct. 


261.  31  L.  ed.  277;  Decker  v. 

Williams,  73  Fed.  308,  310. 

iLAllen  v.  Southern  Pac.  R.  Co., 
173  U.  S.  479.  19  S.  Ct.  518.  43 

L.  ed.  775. 

isMcKnight  v.  United  States,  51 
C.  C.  A.  285.  113  Fed.  451. 

i£>McDowell  v.  Kurtz,  23  C.  C. 
A.  119.  77  Fed.  206.  39  U.  S. 

App.  353. 

20U.  S.  R.  S.  p.  107.  4  Fed.  Stat. 
Ann.  243,  sec.  310. 
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Melville  W.  Fuller,  chief  justice ;  fifth  circuit,  Edward  H.  White, 
associate  justice;  sixth  circuit,  John  M.  Harlan,  associate  jus¬ 
tice;  seventh  circuit,  William  R.  Day,  associate  justice;  eighth 
circuit,  David  J.  Brown,  associate  justice;  ninth  circuit,  Joseph 
McKenna,  associate  justice.21 

Under  the  anti-trust  law,  act  of  February  n,  1903, 22  it  is 
provided  that  whenever  the  attorney  general  in  any  suit  in 
equity  where  the  United  States  is  a  party,  shall  file  with  the 
clerk  of  such  court  a  certificate  that  in  his  opinion  the  case  is 
of  general  importance,  the  clerk  shall  immediately  send  a  copy 
thereof  to  each  of  the  circuit  judges  in  the  circuit  in  which  said 
suit  is  pending.  Thereupon  such  case  shall  be  given  all  possible 
precedence  and  shall  be  assigned  to  a  hearing  before  three  of 
the  circuit  judges,  if  there  be  three  or  more.  If  there  are  only 
two  circuit  judges  in  the  circuit,  then  the  two  shall  call  in  a 
district  judge. 

These  judges  hear  the  evidence  and  decide  the  case.  From 
such  decision  an  appeal  will  lie  direct  to  the  United  States 
supreme  court.  It  was  under  this  act  that  the  Bridge  Monopoly, 
or  Terminal  Railroad  Association  of  St.  Louis,  case  was  tried 

in  the  eighth  circuit.  Inasmuch  as  there  are  four  judges  in 

that  circuit,  in  the  event  of  a  disagreement,  two  and  two,  the 
court  may  then  certify  the  case  to  the  supreme  court. 

While  the  act  creating  the  court  of  appeals  provides  that  one 
of  the  supreme  judges  is  assigned  to  each  of  the  circuits,  a 
supreme  judge  seldom,  if  ever,  is  in  attendance;  they  are  kept 
busy  at  Washington.  In  case,  however,  a  justice  of  the  supreme 
court  does  attend,  he  presides. 

In  the  absence  of  a  justice  of  the  supreme  court,  the  circuit 
judges  preside  in  the  order  of  their  seniority.23 

The  salary  of  a  circuit  judge  is  $7,000  per  annum  (act  of 

February  12,  1903).  They  are  appointed  for  life,  or  during 

good  behavior.  The  salary  of  a  federal  judge  continues  through 

2326  U.  S.  Stat.  L.  827.  4  Fed. 

Stat.  Ann.  396,  sec.  3. 


212O8  U.  S.  preceding  p.  1. 
2232  U.  Stat.  L.  823. 
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sickness  and  health ;  he  can  not  be  deprived  of  it  except  by 
death,  resignation  or  impeachment.24 

The  primary  object  in  creating  the  circuit  court  of  appeals 
was  to  relieve  the  supreme  court,  by  transferring  the  larger 
part  of  the  appellate  jurisdiction  from  circuit  and  district  courts 
to  the  United  States  court  of  appeals.25 

A  court  of  appeals  has  no  jurisdiction  of  cases  of  conviction 
of  a  capital  crime.26 

The  circuit  court  of  appeals  has  no  original  jurisdiction ;  its 
jurisdiction  is  appellate.27 

A  supreme  justice,  or  district  judge,  attending  the  court  of 
appeals  at  any  place  other  than  where  he  resides  is  allowed  his 
expenses,  not  to  exceed  $10  per  day.28  (Note.) 


UNITED  STATES  DISTRICT  AND  CIRCUIT  COURTS. 


§  9.  District  and  circuit  courts. — District  and  circuit  courts 
are  co-extensive — the  district  court  has  jurisdiction  of  a  certain 
class  of  cases,  the  circuit  court  has  jurisdiction  of  a  certain  class 
of  cases,  and  in  some  both  the  district  and  circuit  courts  have 
jurisdiction.  Under  the  provisions  of  sections  1035-37,  R-  S.,  a 
criminal  cause  may  be  remitted  from  the  circuit  court  to  the 
district  court,  and  on  motion  of  the  district  attorney  be  remitted 
back  to  the  circuit  court.29 

Sometimes  there  is  a  clerk  for  the  district  court  and  a  clerk 
for  the  circuit  court ;  sometimes  one  clerk  fills  both  positions. 
When  the  United  States  circuit  court  of  appeals  was  established 


2*Benedict  v.  United  States,  176 
U.  S.  357.  20  S.  Ct.  458.  44  L. 

ed.  503. 

25American  Const.  Co.  v.  Jack¬ 
sonville  T.  &  K.  R.  Co.,  148  U.  S. 
372,  382.  13  S.  Ct.  758.  37  L. 

ed.  486. 

26Good  Shot  v.  United  States, 
43  C.  C.  A.  525.  104  Fed.  257. 

27Travis  County  v.  King  Iron 
Bridge  &  Mfg.  Co.,  34  C.  C.  A. 
620.  92  Fed.  690. 


2826  U.  S.  Stat.  L.  828.  4  Fed. 

Stat.  Ann.  427,  sec.  8. 

Note — For  a  copy  of  the  rules 
of  the  seventh  circuit,  address  a 
letter  to  the  clerk  of  the  United 
States  circuit  court  of  appeals, 
Monadnock  building,  Chicago. 

29United  States  v.  McKee,  4 
Dill  1.  26  Fed.  Cas.  No.  15687. 
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it  provided  that  no  appeal  would  henceforth  lie  from  a  district 
to  a  circuit  court — but  from  both  the  district  and  circuit  courts 
appeal  would  lie  to  the  United  States  circuit  court  of  appeals; 
or  in  a  few  cases  to  the  supreme  court  direct.30 

In  the  exercise  of  the  jurisdiction  conferred  upon  it  of  con¬ 
troversies  between  citizens  of  different  states,  a  circuit  court  of 
the  United  States  is  for  every  practical  purpose  a  court  of  the 
state  in  which  it  sits  and  will  enforce  the  rights  of  the  parties 
according  to  the  law  of  that  state,  taking  care  as  a  state  must, 
not  to  infringe  any  right  secured  by  the  constitution  and  the  laws 
of  the  United  States  And  in  a  case  of  condemnation  it  would 
proceed  under  the  sanction  of  and  enforce  the  state  law  so  far 
as  it  was  not  unconstitutional.31 

In  every  state  there  are  one  or  more  districts ;  for  every  dis¬ 
trict  there  is  one  judge,  sometimes  two.  The  district  judges  are 
ex  officio  circuit  judges.  In  the  absence  of  a  circuit  judge  the 
district  judge  holds  the  circuit  court.  When,  however,  a  district 
judge  tries  a  case  he  is  precluded  from  sitting  as  a  member  of 
the  court  of  appeals  when  such  case  is  being  considered  on 
appeal. 

It  is  supposed  that  a  circuit  judge  (one  of  the  judges  of  the 
United  States  circuit  court  of  appeals)  shall  sit  in  the  circuit 
court  and  hear  causes,  but  it  seldom  occurs,  for  the  reason  the 
work  on  the  court  of  appeals  takes  nearly  all  his  time. 

It  sometimes  occurs  that  a  circuit  judge  and  a  district  judge 
both  will  sit  and  hear  a  cause,  and  in  the  event  of  a  disagreement 
between  them  as  to  how  the  case  should  be  decided,  the  opinion 
of  the  circuit  judge  prevails.  In  speaking  of  a  circuit  judge  is 
meant  one  of  the  judges  who  comprise  the  court  of  appeals. 

A  district  judge  is  competent  to  sit  as  a  member  of  the  United 
States  circuit  court  of  appeals,  and  his  judgment  therein  is  of 
the  same  importance  as  a  circuit  judge.  If  two  district  judges 
sitting  in  said  court  believe  a  case  should  be  decided  one  way 
and  a  circuit  judge  is  of  a  contrary  opinion,  the  opinion  of  the 

3026  U.  S.  Stat.  L.  827.  4  Fed.  3iMadisonville  Traction  Co.  v. 
Stat.  Ann.  397,  sec.  4.  St  Bernard  Min.  Co.,  196  U.  S. 

239.  25  S.  Ct.  251.  49  L.  ed.  462. 
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two  district  judges  governs.  In  Illinois  there  are  three  districts, 
northern,  southern  and  eastern.  In  the  northern  district  there 
are  two  district  judges,  the  southern  and  eastern  districts  have 
one  judge  each. 

§  10.  Districts  in  Illinois  and  terms  of  court. — The  Northern 
district  of  Illinois  is  composed  of  the  following  counties:  Lake, 
McHenry,  Boone,  Winnebago,  Stephenson,  Jo  Daviess,  Carroll, 
Whiteside,  Lee,  Ogle,  DeKalb,  LaSalle,  Grundy,  Kendall,  Kane, 
DuPage,  Will  and  Cook.  It  is  divided  into  two  divisions.  The 
counties  of  Boone,  Winnebago,  Stephenson,  Jo  Daviess,  Carroll, 
Whiteside,  Lee  and  Ogle  constitute  the  western  division.  The 
remaining  counties  comprise  the  eastern  division.  Terms  of 
court  are  held  in  Chicago  and  Freeport  as  follows:  Chicago — * 
first  Monday  in  July  and  third  Monday  in  December ;  Freeport 
— third  Monday  of  April  and  October.  By  rule  of  court  special 
terms  are  held  in  Chicago,  first  Monday  in  March,  May  and 
October. 

The  southern  district  is  composed  of  Rock  Island,  Henry, 
Bureau,  Mercer,  Knox,  Stark,  Putnam,  Marshall,  Henderson, 
Warren,  Peoria,  Woodford,  Livingston,  McLean,  Tazewell,  Ful¬ 
ton,  McDonough,  Hancock,  DeWitt,  Logan,  Mason,  Schuyler, 
Adams,  Brown,  Cass,  Menard,  Macon,  Sangamon,  Christian, 
Morgan,  Montgomery,  Pike,  Scott,  Macoupin,  Greene,  Calhoun, 
Jersey,  Bond  and  Madison.  It  is  divided  into  two  divisions, 
known  as  the  northern  and  southern.  The  counties  of  Peoria, 
Bureau,  Stark,  Henry,  Rock  Island,  Mercer,  Henderson,  Warren, 
Knox,  McDonough,  Fulton,  Putnam,  Marshall,  Woodford^ 
Tazewell  and  Livingston  constitute  the  northern,  the  remaining 
counties  comprise  the  southern  division.  Court  is  held  in  this 
district  as  follows:  Springfield,  on  the  first  Monday  of  January 
and  June  in  each  year ;  at  Peoria  on  the  third  Monday  of  April 
and  October;  at  Quincy  on  the  first  Monday  of  September. 

The  eastern  district  is  composed  of  the  following  counties: 
Kankakee,  Iroquois,  Ford,  Vermilion,  Champaign,  Piatt,  Moul¬ 
trie,  Douglas,  Edgar,  Shelby,  Coles,  Clark,  Cumberland,  Effing¬ 
ham,  Fayette,  Marion,  Clay,  Jasper,  Crawford,  Lawrence,  Rich¬ 
land,  Clinton,  St.  Clair,  Washington,  Jefferson,  Wayne,  Edwards, 
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Wabash,  White,  Hamilton,  Franklin,  Perry,  Randolph,  Monroe, 
Gallatin,  Saline,  Williamson,  Jackson,  Hardin,  Pope,  Johnson, 
Union,  Alexander,  Pulaski  and  Massac.  Court  is  held  at  Dan¬ 
ville  on  the  first  Mondays  of  March  and  September;  East  St. 
Louis  on  the  first  Mondays  of  May  and  November ;  Cairo  on  the 
first  Mondays  of  April  and  October.  (aa> 

Special  terms  of  the  circuit  and  district  courts  may  be  held 
whenever  such  terms  are  deemed  necessary  by  the  judge  thereof, 
either  by  rule  or  by  order  of  court  entered  of  record. 

§  11.  Jurisdiction  of  district  and  circuit  courts. — The  judg¬ 
ment  of  a  circuit  court  dismissing  a  suit  for  want  of  jurisdiction, 
based  on  the  ground  that  the  value  of  the  dispute  is  less  than 
the  jurisdictional  amount,  is  subject  to  review  in  the  supreme 
court.32 

The  record,  however,  must  show  that  the  court  below  sends 
up  for  consideration  a  single  and  definite  question  of  juris¬ 
diction.33 

In  case  of  appeal  upon  the  question  of  jurisdiction  a  certifi¬ 
cate  of  the  circuit  judge  is  essential.34 

The  certificate  must  be  granted  during  the  term  at  which  the 
judgment  or  decree  was  entered.35 

The  appellate  jurisdiction  of  the  circuit  court  was  taken  away 
by  act  of  March  3,  1891,  creating  the  court  of  appeals.36 

It  is  well  settled  that  the  United  States  court  has  no  jurisdic¬ 
tion  than  that  conferred  by  the  constitution  and  laws  of  the 
United  States;  nor  will  jurisdiction  be  presumed;  it  must  ap¬ 
pear  of  record,  otherwise  the  suit  will  be  dismissed.37 


(aa)Act  of  1904  creating  a  third 
district  in  Illinois. 

32Wetmore  v.  Rymer,  169  U.  S. 
115.  18  S.  Ct.  293.  42  L.  ed.  682. 

33Arkansas  v.  Schlierholz,  179 
U.  S.  598,  600.  21  S.  Ct.  229.  45 
L.  ed.  335. 

s^Davis  v.  Geissler,  162  TJ.  S. 
290.  16  S.  Ct.  796.  40  L.  ed.  972; 
Van  Wagenen  v.  Sewall,  160  U. 
S.  369.  16  S.  Ct.  370.  40  L.  ed. 

•160. 


ssMerritt  v.  President  etc.  of 
Bowdoin  College,  169  U.  S.  551. 
18  S.  Ct.  415.  42  L.  ed.  850; 

Chamberlin  v.  Peoria  D.  &  E.  R. 
Co.,  55  C.  C.  A.  54.  118  Fed.  32. 

384  Fed.  Stat.  Ann.  266n. 
37Hanford  v.  Davies,  163  U.  S. 
273.  16  S.  Ct.  1051.  41  L.  ed. 

157;  Bors  v.  Preston,  111  U.  S. 
252.  4  S.  Ct.  407.  28  L.  ed.  419. 
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A  writ  of  error  returnable  to  the  circuit  court  of  appeals  may 
be  issued  from  the  clerk’s  office  of  the  circuit  court  in  which 
the  case  was  tried.38 

The  circuit  court  of  appeals  cannot  issue  the  writ  of  certiorari 
as  an  original  process,  but  only  as  an  auxiliary  process  to  its 
review  on  appeal  or  writ  of  error.39 


§  12.  Jurisdiction  of  district  and  circuit  courts— continued, 

Succinctly  stated,  the  circuit  court  has  jurisdiction  in  all  patent 
cases  without  regard  to  citizenship  or  the  amount  involved. 

In  all  cases  of  diverse  citizenship,  where  the  amount  involved^ 
exclusive  of  costs,  exceeds  $2,000 

Receiverships,  suits  on  notes  and  accounts,  foreclosure  of 
mortgages  (a  foreclosure  growing  out  of  bankruptcy  proceed¬ 
ings  excepted.) 

The  district  court  is  known  as  the  criminal  and  bankrup) 
court.  However,  indictments  are  sometimes  returned  into  the 
circuit  court  and  the  United  States  may  sue  delinquents  in  eithei 
the  circuit  or  district  court.40 

The  courts  of  the  United  States  have  no  common  law  juris¬ 
diction  in  criminal  cases.  The  district  court  has  no  jurisdiction 
except  where  defined  by  statute  of  the  United  States.41 

It  is  well  settled  that  the  United  States  court  has  no  juris¬ 
diction  than  that  conferred  by  the  constitution  and  laws  of  tha 
United  States,  nor  will  jurisdiction  be  presumed ;  it  must  appear 
of  record,  otherwise  the  suit  will  be  dismissed.42 

Except  as  to  capital  offenses,  the  circuit  and  district  courts  in 
the  exercise  of  jurisdiction  in  criminal  cases  are  courts  of  con¬ 
current  and  co-ordinate  powers.43 


38Northern  Pac.  R.  Co.  v. 
Amato,  1  C.  C.  A.  468.  49  Fed. 

881.  1  U.  S.  App.  113. 

3£>Travis  County  v.  King  Iron 
Bridge  &  Mfg.  Co.,  34  C.  C.  A. 
620.  92  Fed.  690. 

4oFor  further  information  per¬ 
taining  to  jurisdiction  of  district 
courts,  see  4  Fed.  Stat.  Ann.  218, 
and  for  circuit  courts  see  idem 


245:  Eatonton  Electric  Co.  (In 
re),  120  Fed.  1010. 

4iUnited  States  v.  Lewis,  36 
Fed.  449. 

42Bors  v.  Preston,  111  U.  S.  252, 
4  S.  Ct.  407.  28  L.  ed.  419;  Han¬ 
ford  v.  Davies,  163  U.  S.  273.  16 

S.  Ct.  1051.  41  L.  ed.  157. 

43United  States  v.  Plumer,  3 
Cliff  28.  27  Fed.  Cas.  No.  16056. 
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Where  it  has  become  necessary  to  divide  a  district  into  two  or 
more  divisions  and  to  provide  for  holding  terms  of  court  in  the 
several  divisions,  this  does  not  mean  more  than  one  district — a 
grand  jury  sitting  at  any  point  where  court  is  held  may  return 
indictments.44 


§  13.  Evidence,  verdict,  etc. — When  the  evidence,  weak  or 
strong,  tends  to  maintain  the  issue,  it  should  be  submitted  to  the 
jury.45 

Upon  conflicting  evidence  the  court  should  not  direct  a  ver¬ 
dict.46 

A  direction  of  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  upon  the  question  whether  the  facts  proved  are 
sufficient  to  render  defendant  liable  is  error,  in  that  it  violates 
the  right  of  trial  by  jury  in  the  absence  of  a  waiver.47 

Questions  of  fact  are  for  the  jury,  questions  of  law  for  the 
court.48 

If  the  charge  covers  the  entire  case,  and  submits  it  properly, 
the  court  may  refuse  to  instruct  further.49 

A  charge  of  the  court  upon  a  theory  not  supported  by  any  fact 
or  circumstance  introduced  in  evidence  is  erroneous.50 


§  14.  Writ  of  error,  etc. — Limit  in  which  appeal  or  writ  of 
error  will  lie  from  a  district  or  circuit  court  to  the  United 
States  court  of  appeals  is  limited  to  six  months  after  entry  of 
order,  judgment  or  decree.51 

To  give  the  appellate  court  jurisdiction  of  a  writ  of  error, 
the  writ  must  be  issued  and  filed  with  the  court  below  within 


^United  States  v.  Kessell,  63 
Fed.  433,  434. 

«Drakeley  v.  Gregg,  75  U.  S. 
(8  Wall)  242.  19  L.  ed.  409;  Hick¬ 
man  v.  Jones,  76  U.  S.  (9  Wall) 
197.  19  L.  ed.  551. 

46Moulor  v.  American  Life  Ins. 
Co.,  101  U.  S.  708.  25  L.  ed.  1077. 

^Baylis  v.  Travelers’  Ins.  Co., 
113  U.  S.  316.  5  S.  Ct.  494.  28 

L.  ed.  989. 


^Georgia  v.  Brailsford,  3  U.  S. 
(3  Dali.)  1.  1  L.  ed.  483. 

49Indianapolis  &  St.  L.  R.  Co. 
v.  Horst,  93  U.  S.  291.  23  L.  ed. 
898. 

soMichigan  Ins.  Bank  v.  Eldred, 
76  U.  S.  (9  Wall.)  544.  19  L.  ed. 

763. 

5i26  U.  S.  Stat.  L.  829.  4  Fed. 
Stat.  Ann.  428,  sec.  11. 
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the  time  prescribed  by  law  and  this  requirement  can  not  be 
waived  by  the  parties.52 

When  the  last  day  of  the  six  months  falls  on  Sunday  the 
appeal  can  not  be  taken,  or  writ  of  error  sued  out  on  any 
subsequent  day.53 

A  failure  to  file  an  assignment  of  errors  within  the  six 
months  allowed  by  writ  of  error  is  fatal  to  the  review.54 

The  six  months  does  not  begin  to  run  until  a  motion  for  a 
new  trial,  filed  in  due  time,  is  finally  disposed  of.55 

Appeal  may  be  perfected  notwithstanding  the  security  has 
not  been  given  within  the  six  months  after  the  entry  of  the 
order  sought  to  be  reviewed.56 

As  already  stated  in  the  absence  of  a  circuit  judge,  the 
district  judge  is  ex  officio  circuit  judge. 

Appeal  will  lie  from  a  final  decision  of  a  district  judge  at 
chambers  in  a  habeas  corpus  case  as  well  as  from  a  final  de¬ 
cision  of  a  district  court.57 

§  15.  As  courts  of  equity. — The  circuit  courts,  as  courts  of 
equity,  shall  be  deemed  always  open  for  the  purpose  of  filing 
any  pleading,  or  issuing  and  returning  mesne,  and  final  pro¬ 
cess,  and  of  making  and  directing  all  interlocutory  motions, 
orders,  rules,  and  other  proceedings,  preparatory  to  the  hearing 
upon  their  merits,  of  all  causes  pending  therein.  And  any 
judge  of  a  circuit  court  may,  upon  reasonable  notice  to  the 
parties,  make  and  direct  and  award,  at  chambers  or  in  the 
clerk’s  office,  and  in  vacation  as  well  as  in  term  time,  all  such 


52Stevens  v.  Clark,  10  C.  C.  A. 
379.  62  Fed.  321.  18  U.  S.  App. 

584;  Threadgill  v.  Platt,  71  Fed. 
1,  3;  Green  v.  Lynn  (City  of),  31 
C.  C.  A.  248.  87  Fed.  839.  50 

U.  S.  App.  380. 

53Johnson  v.  Meyers,  4  C.  C.  A. 
399.  54  Fed.  417.  12  U.  S.  App. 

220. 

54United  States  v.  Goodrich,  4 
C.  C.  A.  160.  54  Fed.  21.  12  U. 

S.  App.  108. 


^Alexander  v.  United  States, 
6  C.  C.  A.  602.  57  Fed.  828.  15 

U.  S.  App.  158;  Louisville  Trust 
Co.  v.  Stockton,  18  C.  C.  A.  408. 
72  Fed.  1. 

eeEvans  v.  State  Bank,  184  U. 
S.  330.  10  S.  Ct.  493.  33  L.  ed. 

917;  Wickleman  v.  A.  B.  Dick  Co., 
29  C.  C.  A.  436.  85  Fed.  851.  57 
U.  S.  App.  196. 

57Webb  v.  York,  21  C.  C.  A.  65. 
74  Fed.  753.  40  U.  S.  App.  114. 
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process,  commissions,  orders,  rules  and  other  proceedings, 
whenever,  the  same  are  not  grantable,  of  course,  according  to 
the  rules  and  practice  of  the  court.58. 

The  circuit  judge  of  the  district  has  full  power  to  perform 
the  duties  of  a  district  judge.59 

Attachment  for  contempt;  or  a  motion  for  an  attachment 
for  contempt  on  the  equity  side  of  the  court  may  be  made  at 
any  time.60 

In  the  federal  court  the  supreme  judges  are  known  as  one 
chief  justice  and  eight  associate  justices.  In  the  United  States 
circuit  court  of  appeals  they  are  known  as  circuit  judges.  In 
the  district  court  they  are  known  as  district  judges,  and  in  the 
absence  of  the  circuit  judge,  the  district  judge  is  ex  officio 
circuit  judge. 


ILLINOIS  STATE  COURTS. 

§  16.  State  supreme  court. — For  many  years  it  was  thought 
proper  to  hold  sessions  of  the  supreme  court  in  various  por¬ 
tions  of  the  state;  the  legislature,  however,  after  considerable 
agitation  consolidated  into  one  grand  division  the  districts, 
and  now  the  supreme  court  meets  at  Springfield,  the  capital. 
The  supreme  court  is  the  highest  tribunal  in  the  state ;  it  con¬ 
sists  of  seven  members  who  are  elected  for  a  term  of  nine  years. 
The  sessions  are  held  on  the  first  Tuesdays  of  February,  April, 
June,  October  and  December  of  each  year.  By  the  act  of  1905 
the  salary  of  supreme  justices  was  increased  from  $7,000  to 
$10,000  per  annum.61 


§  17.  Jurisdiction. — The  supreme  court  has  original  juris¬ 
diction  only  in  mandamus  and  habeas  corpus;  appellate  juris¬ 
diction  in  all  other  cases.62 


58U.  S.  R.  S.  113.  4  Fed.  Stat. 
Ann.  257,  sec.  638. 

^Wallace  v.  Loomis,  97  U.  S. 
146,  156.  24  L.  ed.  895. 

6°Vose  v.  Reed,  1  Woods  647. 
28  Fed.  Cas.  No.  17011. 

—2 


eiFor  counties  comprising  each 
district  for  election  of  judges,  see 
Hurd’s  R.  S.  1908,  p.  626. 

eaKerr  v.  Flewelling,  235  Ill. 
326,  329.  85  N.  E.  24. 
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The  legislature  has  no  right  under  the  constitution  to  con¬ 
fer  upon  the  supreme  court  original  jurisdiction  in  an  election 
contest  for  judge  of  a  supreme  court.  Original  jurisdiction  is 
limited  to  cases  relating  to  revenue,  mandamus  and  habeas 
corpus.63 

The  supreme  court  may  direct  the  issuance  of  a  writ  of  cer¬ 
tiorari  as  auxiliary  or  ancillary  to,  in  aid  or  to  protect  its  ap¬ 
pellate  jurisdiction.64 

When  a  judgment  is  affirmed  by  the  supreme  court  all  ques¬ 
tions  raised  by  the  assignment  of  errors  and  all  questions  that 
might  have  been  so  raised  are  to  be  regarded  as  finally  adjudi¬ 
cated  and  the  judgment  must  be  regarded  as  free  from  al] 
error.  Any  wrongful  interference  by  a  court  below,  certiorari 
will  issue  from  this  court  to  quash  the  proceedings.66 

Before  the  supreme  court  will  take  jurisdiction  on  the 
ground  that  a  constitutional  question  is  involved,  it  must  ap¬ 
pear  from  the  record  that  a  fairly  debatable  constitutional  ques¬ 
tion  was  urged  in  the  trial  court,  the  ruling  on  which  is  pre¬ 
served  in  the  record  for  review  and  error  assigned  thereon.66 

If  the  alleged  want  of  jurisdiction  by  the  trial  court  of  the 
subject  matter  results  from  the  unconstitutionality  of  a  statute 
purporting  to  confer  jurisdiction,  the  supreme  court  and  not 
the  appellate  court  has  jurisdiction  of  a  direct  appeal  or  writ 
of  error.67 

To  authorize  the  supreme  court  to  take  jurisdiction  of  an 
appeal  direct  from  the  circuit  court,  it  must  appear  from  the 
record,  and  not  from  statement  of  counsel.68 

§  18.  Admission  to  bar. — Rule  39  provides  for  a  board  of 
examiners  and  admission  to  the  bar.  For  that  purpose  the 


esCanby  v.  Hartzell,  167  Ill.  628. 
48  N.  E.  687. 

64People  (ex  rel.)  v.  Superior 
Court  (Cook  County),  234  Ill.  186 
84  N.  E.  875. 

espeople  (ex  rel.)  v.  Superior 
Court  (Cook  County),  234  Ill.  186 
84  N.  E.  875. 


esGriveau  v.  South  Chicago  City 
R.  Co.,  213  Ill.  633.  73  N.  E.  309. 

<57 Aurora  (City  of)  v.  Schoeber- 
lein,  230  Ill.  496.  82  N.  E.  860. 

espeople  (ex  rel.)  v.  Cannon, 
236  Ill.  179.  86  N.  E.  215. 
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board  of  examiners  meets  at  Ottawa  on  the  last  Tuesday  in 
February;  Chicago  the  fourth  Tuesday  in  June;  Springfield 
the  first  Tuesday  in  October;  Mt.  Vernon  the  first  Tuesday  in 
December. 

A  high  sense  of  personal  and  professional  integrity  must  be 
observed  by  attorneys,  not  only  towards  their  clients,  but  to¬ 
wards  the  courts  in  which  they  practice,  and  attorneys  who 
can  not  conform  to  the  standard  fixed  must  find  employment 
in  other  fields  than  the  legal  profession.69 

One  who  exercises  the  privileges  granted  to  him  as  an  attor¬ 
ney  is  under  an  obligation- to  maintain  the  respect  justly  due 
the  court,  of  which  he  is  an  officer,  and  to  furnish  information 
of  conduct  tending  to  discredit  the  court,  or  the  integrity  of 
its  members;  failure  to  do  so  will  subject  such  attorney  to 
disbarment.70 


§  19.  Appellate  courts. — By  act  of  the  general  assembly 
of  July,  1877,  the  appellate  court  was  created.71  Its  jurisdiction 
is  appellate  only.72  The  state  is  divided  into  four 
districts :  First  district  meets  in  Chicago  on  the  first  Tuesdays 


69People  (ex  Tel.)  v.  Barrios, 
237  Ill.  527.  86  N.  E.  1075. 

■^People  (ex  rel.)  v.  Reaugh, 
224  Ill.  541.  79  N.  E.  936. 

Note — Probably  in  no  decision 
of  any  court  has  more  advanced 
ground  been  taken  in  behalf  of 
civic  righteousness  and  the  true 
American  principle  of  law  enforce¬ 
ment  than  in  the  case  of  the  U. 
S.  v.  Hrasky,  240  Ill.  566,  where¬ 
in  the  question  involved  was,  as 
to  whether  or  not  a  saloon-keeper 
who  kept  his  back  door  open  on 
Sunday  contrary  to  law  could  be¬ 
come  an  American  citizen.  The 
representative  of  the  U.  S.  gov¬ 
ernment  contended  that  he  could 
not,  the  trial  court  held  that  he 
could,  for  the  reason  that  all  the 


other  saloon-keeperes  in  the  city 
were  violating  the  same  law;  on 
appeal  the  supreme  court  re¬ 
versed  the  nisi  prius  court,  and, 
on  page  566,  used  this  language: 
“The  decision  as  to  the  wisdom 
of  the  Sunday  closing  statute 
rests  with  the  legislature,  and  not 
with  the  courts.  As  long  as  it  is 
the  law  it  should  be  observed. 
It  is  our  duty  to  hold  that  a 
person  has  not  behaved  as  a  man 
of  good  moral  character  and  one 
well  disposed  to  the  good  order  of 
this  country  if  he  has  habitually, 
knowingly  and  wilfully  violated 
the  Sunday  closing  law.” 

TiHurd’s  R.  S.  1908,  p.  629. 

72Hurd’s  R.  S.  1908,  p.  630. 
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§  19] 

of  March  and  October.  Second  district  meets  in  Ottawa,  first 
Tuesdays  in  April  and  October.  Third  district,  at  Springfield, 
third  Tuesdays  in  May  and  November.  Fourth  district,  at 
Mt.  Vernon,  fourth  Tuesdays  of  February  and  August.73 

Provision  is  made  for  branch  appellate  courts  when  the  cases 
in  any  one  of  said  courts  exceed  250.74 

The  judges  are  assigned  by  the  supreme  court  from  among 
the  circuit  judges  in  the  state.  There  is  a  clerk  for  each  dis¬ 
trict.75  (Note.) 


73The  act  of  1909  changed  the 
sessions  at  Mt.  Vernon  to  the 
fourth  Tuesdays  in  March  and 
October.  Laws  1909,  p.  163. 

74Hurd’s  R.  S.  1908,  p.  632. 

75For  jurisdiction  of  appellate 
court,  see  Hurd’s  R.  S.  1908,  p. 
630. 

Note — It  has  probably  never 
occurred  anywhere  before  that 
judges  are  required  to  work  with¬ 
out  pay,  but  this  is  the  condition 
in  Illinois  with  our  appellate 
judges.  True,  these  men  receive 
compensation  as  circuit  judges; 
but  taken  away  from  their  respec¬ 
tive  circuits  to  do  extra  work, 
their  labor  is  increased  without 
an  increase  in  salary,  and  besides 
it  is  an  injustice  to  the  two  cir¬ 
cuit  judges  in  such  district,  who 
are  thereby  required  to  perform 
the  service  of  three. 

The  appellate  judges  should  be 
elected,  as  are  the  supreme 
judges,  and  instead  of  holding 
two  terms  of  court  each  year,  in¬ 
crease  it  to  four.  Then  there 
would  not  be  this  long  delay  in 
getting  a  case  through  the  ap¬ 
pellate  courts.  As  it  is  now,  a 
case  may  be  tried  in  March  and  a 
judgment  obtained;  appeal  would 
then  lie  to  the  August  term  of 
the  appellate  court;  the  cause  is 
heard  on  oral  argument  or  sub¬ 
mitted  on  briefs,  and  there  is 


no  opinion  handed  down  until  the 
February  term  or  probably  some 
time  in  March.  In  other  words,  it 
takes  one  year  after  judgment 
in  the  court  below  until  an  opinion 
is  handed  down  in  the  appellate 
court.  If  the  appellate  judges 
were  chosen  for  this  particular 
work  they  would  have  more  time 
to  consider  cases  brought  before 
them  than  they  do  now. 

Four  appellate  judges,  one  se¬ 
lected  in  each  district,  could  do 
all  of  the  work  by  sitting  alter¬ 
nately  at  Chicago,  Ottawa,  Spring- 
field  and  Mt.  Vernon.  Provided 
that,  if  need  be,  said  appellate 
judges  be  empowered  to  call  in 
circuit  judges  and  pay  them  a  per 
diem  therefor.  In  this  way  the 
court  might  be  held  at  two  or 
more  places  simultaneously. 
Three  of  such  judges  (appellate 
or  circuit)  to  constitute  a  quorum. 
If  this  change  were  made,  judg¬ 
ment  in  the  appellate  court 
should  be  made  final  to  the 
amount  of  $2,000  (instead  of 
$1,000,  as  now) ;  appeal  to  lie  only 
in  such  cases  wherein  the  appel¬ 
late  court  certifies  some  particu¬ 
lar  proposition  of  law  to  the  su¬ 
preme  court  for  its  instruction 
and  reserving  to  the  supreme 
court  the  right  to  have  any  case 
brought  there  for  review  by  cer¬ 
tiorari. 
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For  a  list  of  the  counties  comprising  each  district  see  Hurd’s 
R.  S.  of  1908,  p.  629. 

§  20.  Jurisdiction,  etc. — Judgment  in  the  appellate  court 
is  final  when  the  judgment  does  not  exceed  $1,000,  exclusive 
of  costs,  unless  there  is  a  certificate  of  importance.76 

Where  the  highest  court  of  a  state  dismisses  an  application 
for  writ  of  error  for  want  of  jurisdiction  the  judgment  of  the 
lower  court  becomes  the  judgment  of  the  highest  court  of  the 
state  to  which  the  case  can  be  taken,  and  the  writ  of  error  will 
properly  run  to  it  from  the  United  States  supreme  court.77 

The  writ  of  error  is  brought  here  under  the  provisions  of 
the  practice  act,  that  in  all  cases  in  which  the  justices  of  the 
appellate  court  are  divided  in  opinion  upon  the  law  or  facts, 
if  final  judgment  is  rendered  in  the  appellate  court,  the  cause 
may  be  removed  to  the  state  supreme  court  by  appeal  or  writ  of 
error.  There  being  no  final  judgment  rendered  in  this  case  it 
is  remanded  to  the  appellate  court.78 


§  21.  Circuit  judges — Superior  court  judges  of  Cook 
County. —  In  Cook  County  there  are  fourteen  circuit  judges; 
in  addition  thereto,  there  are  twelve  superior  court  judges, 
the  jurisdiction  of  which  court  is  concurrent  with  the  circuit 
court.79  There  are  seventeen  circuit  court  districts  outside  of 


Cook  county.  (Note.) 

TeAtton  v.  South  Chicago  City 
R.  Co.,  236  Ill.  507.  86  N.  E.  277; 
Dale  v.  Modern  Woodmen  of 
America,  237  Ill.  499.  86  N.  E. 

1065. 

^Sullivan  v.  Texas,  207  U.  S. 
416.  28  S.  Ct.  215.  52  L.  ed.  274. 

?§Steidtmann  v.  Joseph  Lay  Co., 
234  Ill.  84.  84  N.  E.  640. 

™Hurd’s  R.  S.  1908,  p.  638; 
People  (ex  rel.)  v.  Superior  Court 
(Cook  County),  234  Ill.  186.  84 


N.  E.  875;  Cobe  v.  Guyer,  237  III. 
516.  86  N.  E.  1071. 

Note — For  terms  of  court  in  the 
various  districts  see  Hurd’s  R.  S. 

1908,  p.  639.  The  act  of  1909,  laws 

1909,  p.  165,  makes  a  change  in 
Jefferson  county,  also  in  the 
fourth,  fifth,  eighth,  fifteenth,  six¬ 
teenth  and  seventeenth  circuits. 
For  counties  comprising  each  cir¬ 
cuit  see  Hurd’s  R.  S.  1908,  p.  638. 
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The  constitution  declares  the  circuit  court  shall  have  original 
jurisdiction  of  all  causes  in  law  and  equity  and  such  appellate 
jurisdiction  as  may  be  conferred  on  it  by  law.80  By  the  act  of 
1907  the  salary  of  circuit  judges  was  increased  from  $3,000  to 
$5,000  per  annum.  In  Cook  county  an  additional  amount  may 
be  appropriated  out  of  the  county  treasury  for  circuit  and 
superior  court  judges,  salary  thereof  $10,000.81  The  judges 
of  circuit  courts  and  superior  courts  may  interchange.82  The 
superior  court  has  jurisdiction  to  try  an  election  contest  for 
mayor  the  same  as  the  circuit  court.83 

The  circuit  court  may  award  the  common  law  writ  of  cer¬ 
tiorari  to  review  the  record  of  an  inferior  court,  where  such 
inferior  court  has  exceeded  its  jurisdiction;  where  such  in¬ 
ferior  court  has  proceeded  illegally  no  appeal  or  writ  of  error 
will  lie  and  no  other  mode  of  directly  reversing  the  proceedings 
is  provided.  The  county  court  has  concurrent  jurisdiction  with 
the  circuit  court  in  eminent  domain  proceedings,  hence  pro¬ 
ceedings  in  the  county  court  are  not  subject  to  review  in  the 
circuit  court.84 

“That  the  terms  of  the  circuit  court  of  Cook  county  shall 
commence  on  the  third  Monday  of  every  month.  The  superior 
court  the  first  Monday  of  each  month.  The  criminal  court  of 
Cook  county  the  first  Monday.”85 

A  circuit  court  is  a  court  of  original  jurisdiction  of  all  causes 
of  law  and  equity.  (a) 


§  22.  City  courts. — In  some  of  the  cities  outside  of  Cook 
county  there  is  now  a  city  court,  the  jurisdiction  of  which  is 
concurrent  within  the  city  with  the  circuit  court  of  the  county. 
In  a  criminal  case  the  crime  must  have  been  committed  within 
the  corporate  limits;  in  civil  cases  to  confer  jurisdiction  it 
must  appear  that  service  was  had  within  the  city. 


soHurd’s  R.  S.  1908,  p.  65. 
siHurd’s  R.  S.  1908,  p.  1100. 
82Hurd’s  R.  S.  1908,  p.  636. 
83Kerr  v.  Flewelling,  235  Ill. 
326.  85  N.  E.  624. 


s^Bell  v.  Mattoon  Waterworks 
&  Reservoir  Co.,  235  Ill.  218.  86 

N.  E.  214. 

85Hurd’s  R.  S.  1908,  p.  639. 

(a)  Illinois  constitution  1870, 
art.  VI,  sec.  12. 
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These  city  courts  were  established  for  the  convenience  of 
litigants  and  to  relieve  the  circuit  courts.  The  manner  of  pro¬ 
cedure  is  similar  to  that  in  the  circuit  court. 

The  judge  of  a  city  court  may  interchange  with  the  circuit, 
county,  probate  and  superior  court  judges.86  City  court  judges 
are  elected  every  four  years. 

The  act  as  amended  provides  that  a  city  with  a  population 
in  excess  of  53,000,  and  already  having  one  judge,  the  city 
council  may  by  resolution  provide  for  the  election  of  an  addi¬ 
tional  judge.87 

A  city  court  may  not  send  its  process  into  another  county.88 

The  salary  of  a  judge  of  a  city  court  depends  upon  the  popu¬ 
lation  of  the  city.89 


§  23.  Jurisdiction,  etc. — City  courts  have  concurrent  juris¬ 
diction  with  the  circuit  court  in  civil  cases ;  and  criminal  cases 
arising  within  the  city;  and  in  appeals  from  a  justice  of  the 
peace  within  the  city.90  To  confer  jurisdiction  upon  a  city 
court  in  a  criminal  case  the  indictment  must  allege  that  the 
crime  was  committed  within  the  city  limits.91  The  city  court 
act  was  intended  to  confer  upon  such  court  concurrent  juris¬ 
diction  with  the  circuit  court  in  all  cases  of  law  and  equity. 
A  city  court  is  without  jurisdiction  to  try  an  election  contest, 
for  an  election  contest  is  neither  a  civil  or  a  criminal  proceed¬ 
ing.92. 

While  the  service  of  original  process  for  the  commencement 
of  suits  is  confined  to  the  city  limits  in  which  such  city  court 
is  located,  it  has  been  held  that  such  court  could  send  its  pro¬ 
cess  beyond  such  limits  to  serve  a  juror,  and  that  when  juris- 


seHurd’s  R.  S.  1908,  p.  661. 
^Hurd’s  R-  S.  1908,  p.  663. 
^Supreme  Hive  Ladies  of  the 
Maccabees  of  the  World  v.  Har¬ 
rington,  227  Ill.  511.  81  N.  E.  533. 

saHurd’s  R.  S.  1908,  p.  1072.  The 
act  of  1909,  laws  1909,  p.  172, 


makes  a  change  in  the  salary  of 
city  judges. 

soHurd’s  R.  S.  1908,  p.  660. 
siMiller  v.  People,  230  Ill.  65. 
82  N.  E.  521. 

92Brueggemann  v.  Young,  208 
Ill.  181.  70  N.  E.  292. 
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diction  of  the  cause  once  attaches  the  court  might  issue  process 
beyond  the  limits  of  the  city.93 

The  act  of  1874  relating  to  courts  of  record  in  cities  is  not 
special  or  local  legislation.  The  legislature  has  power  to  es¬ 
tablish  city  courts  in  Cook  county.94 

The  difference  between  a  city  court  and  a  circuit  court  in 
civil  cases  is  that  in  the  circuit  court  process  may  be  had  upon 
the  defendant  in  the  county  while  for  the  city  court  the  de¬ 
fendant  must  be  served  within  the  corporate  limits  of  the  city. 
In  chancery  proceedings,  process  may  issue  out  of  the  circuit 
court  directed  to  the  sheriff  of  another  county,  while  this  may 
not  be  done  with  process  of  a  city  court.95  To  obtain  service  by 
publication  on  non-residents  the  procedure  is  the  same  in  both 
courts. 


§  24.  Criminal  court  of  Cook  County — Under  the  statute 
of  1874,  the  criminal  court  of  Cook  county  was  established. 
The  place  of  holding  court  is  at  the  county  seat  (court  house). 
The  criminal  court  of  Cook  County  shall  have  exclusive  original 
jurisdiction  of  all  criminal  offenses  in  the  county  of  Cook,  ex¬ 
cept  such  as  is  conferred  upon  justices  of  the  peace  and  ap¬ 
pellate  jurisdiction  from  justices  of  the  peace.96 

For  a  list  of  cases  wherein  a  justice  of  the  peace  has  juris¬ 
diction,  see  section  25  post.  The  act  creating  municipal  court 
abolished  justices  of  the  peace  in  Chicago. 

This  court  has  like  power  and  concurrent  jurisdiction  with 
circuit  courts ;  the  practice  is  the  same  as  in  the  circuit  courts : 
appeals  and  writs  of  error  may  be  prosecuted  the  same  as  in 


^Chicago  v.  Knobel,  232  Ill. 
112-115.  83  N.  E.  459. 

s-tChicago  Terminal  Trans.  R. 
Co.  v.  Greer,  223  Ill.  104.  79  N. 

E.  46. 

»5Gouwens  v.  Gouwens,  237  Ill. 
506,  511.  86  N.  E.  1067. 

Note — There  are  many  lawyers 
who  believe  that  a  city  court 


should  be  privileged  to  send  its 
process  in  chancery  to  other 
counties,  but  the  supreme  court 
has  decreed  otherwise,  and  until 
the  decision  is  modified  or  over¬ 
ruled  it  will  govern. 

seHurd’s  R  S.  1908,  p.  782,  par. 
393.  For  a  list  of  cases  wherein 
municipal  judges  of  Chicago  have 
jurisdiction,  see  sec.  25  post. 


25 


CRIMINAL  COURT  OF  COOK  COUNTY 


[§  24 


the  circuit  court.  The  criminal  court  of  Cook  County,  the  su¬ 
perior  court,  and  circuit  courts  have  concurrent  jurisdiction.97 

The  terms  of  circuit  court  of  Cook  County  shall  commence 
on  the  third  Monday  of  every  month;  the  superior  court  the 
first  Monday  of  each  month ;  the  criminal  court  of  Cook  County 
the  first  Monday.93 

§  25.  Municipal  court  of  Chicago. — The  people  of  Chicago 
tiring  of  the  abuses  of  the  justice  of  the  peace  courts,  and  de¬ 
siring  in  a  measure  as  least  to  relieve  the  circuit,  superior  and 
criminal  courts  (of  Chicago  and  Cook  county)  and  believing 
that  better  results  would  be  obtained,  abolished  the  justice  of 
the  peace  courts,  and  established  what  is  known  as  the  munici¬ 
pal  court  of  Chicago.99  The  act  provides  that  it  shall  be  a  court 
of  record,  jurisdiction  limited  to  $1,000. 

The  court  consists  of  twenty-eight  judges,  one  of  whom  is 
chief  justice.  The  salary  of  the  chief  justice  is  $7,500,  the 
associate  justices  $6,000  per  annum 


§  26.  Jurisdiction. — Court  is  held  in  five  districts,  with 
jurisdiction  in  the  following  cases: 

First  Class — All  actions  on  contracts;  all  actions  for  the  re¬ 
covery  of  personal  property  when  the  amount  claimed 
exceeds  $1,000 ;  all  actions  for  the  recovery  of  damages, 
for  the  conversion  and  injury  to  personal  property, 
when  the  amount  claimed  exceeds  $1,000. 

Second  Class — All  cases  transferred  to  this  court;  either  law, 
equity  or  criminal,  or  by  change  of  venue,  by  the  circuit 
court,  superior  court  or  criminal  court  of  Cook  county. 
Third  Class — All  criminal  cases  in  which  the  punishment  is 
by  fine  or  imprisonment,  otherwise  than  in  the  peniten¬ 
tiary;  and  all  other  criminal  cases  which  may  be  prose¬ 
cuted  otherwise  than  on  indictment  by  a  grand  jury. 


^People  (ex  rel.)  v.  Superior 
Court  (Cook  County),  234  Ill.  186. 
84  N.  E.  875. 

ssHurd’s  R.  S.  1908,  p.  639, 
par.  77. 


"The  act  passed  by  the  legis¬ 
lature  was  approved  May  18,  1905, 
in  force  July  1,  1905;  submitted 
to  the  voters  of  Chicago  and 
adopted  November  7,  1905. 
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Fourth  Class — All  civil  actions,  quasi  criminal  actions  ex¬ 
cepted;  for  the  recovery  of  money  when  the  amount 
claimed  does  not  exceed  $1,000;  all  actions  for  the  re* 
covery  of  personal  property  when  the  amount  claimed 
does  not  exceed  $1,000 ;  all  actions  of  forcible  detainer ; 
all  proceedings  for  the  trial  of  right  of  property;  all 
actions  and  proceedings  in  which  justices  of  the  peace 
are  now  given  jurisdiction  by  law  and  which  are  not 
otherwise  provided  for  by  this  act. 

Fifth  Class — All  quasi  criminal  actions,  except  bastardy  cases. 
Sixth  Class — All  proceedings  for  the  prevention  of  commission 
of  crimes;  all  proceedings  for  the  arrest,  examination, 
committment,  and  bail  of  prisoners  charged  with  crim¬ 
inal  offenses ;  all  proceedings  pertaining  to  searches  and 
seizures  of  personal  property  by  means  of  search  war¬ 
rants,  and  all  bastardy  cases. 

That  all  cases  in  the  third  class  shall  be  prosecuted  by  com¬ 
plaint,  or  by  information,  in  accordance  with  rules  to  be  here¬ 
after  adopted,  or  by  rules  already  in  vogue  in  the  criminal 
court  of  Cook  County,  or  in  the  justice  of  the  peace  courts. 

That  in  all  cases  of  the  fourth  and  fifth  classes,  the  issues 
shall  be  determined  without  other  forms  or  written  pleadings 
than  those  expressly  provided  for  by  this  act. 

Appeal  or  writ  of  error  will  lie  from  the  appellate  or  su¬ 
preme  court  to  the  municipal  court  of  Chicago.100 

§  27.  Procedure,  etc. — There  are  no  stated  terms  of  the 
municipal  court,  it  is  always  open ;  a  motion  to  set  aside,  vacate 
or  modify  a  decree  must  be  made  within  thirty  days.101 

Appeal  must  be  prayed  for  within  twenty  days  after  the 
entry  of  the  order,  judgment  or  decree.102 


Note — There  is  a  great  deal 
more  that  might  be  said  in  con¬ 
nection  with  this  court,  but  it 
would  make  this  work  too  long. 
The  reader  should  peruse  the  act 
under  which  this  particular  court 
was  created  and  procure  a  copy 


of  the  rules  from  the  clerk. 

looHurd’s  R.  S.  1908,  p.  672, 

par.  282. 

ioiHurd’3  R.  S.  1908,  p.  673, 

par.  284. 

io2Hurd’s  R.  S.  1908,  p.  673. 

par.  285. 
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Paragraph  3  of  section  23  of  municipal  court  act,  that  denial 
of  supersedeas  by  appellate  court  shall  be  an  affirmance  of  the 
judgment,  is  invalid.  Laws  governing  practice  in  the  appellate 
court  must  be  uniform.103 

The  municipal  court  of  Chicago  has  jurisdiction  in  me¬ 
chanic’s  lien  cases  under  sec.  2  of  the  municipal  court  act, 
wherein  a  subcontractor  may  sue  the  owner  and  contractor  in 
assumpsit. (b) 

After  the  judge  of  the  municipal  court  has  determined  to 
charge  the  jury  orally,  and  has  so  advised  counsel  before  be¬ 
ginning  his  charge  it  is  not  error  for  him  to  refuse  to  give  in¬ 
structions  in  writing  presented  by  counsel.104 

A  certificate  of  importance  may  be  granted  in  case  of  fourth 
class  tried  by  municipal  court.105 

The  provision  of  section  25  of  the  municipal  court  act  making 
the  county  of  Cook  bear  part  of  the  expense  for  juries  for  the 
municipal  court  of  Chicago  is  valid.106 

A  proceeding  by  a  city  to  recover  a  penalty  for  violation  of 
an  ordinance  is  not  a  criminal  proceeding,  but  a  civil  suit.107 

The  general  assembly  has  no  power  to  extend  the  jurisdiction 
of  a  city  or  municipal  court  beyond  the  territorial  limits  of  the 
city  wherein  the  court  is  located.108 

Municipal  court  to  be  treated  as  a  city  court  under  the  con¬ 
stitution. 

Municipal  court  has  no  jurisdiction  of  an  offense  the  punish¬ 
ment  for  which  must  be  fine  and  imprisonment.  (d) 

Rule  No  6  of  the  appellate  court  first  district  makes  a  change 
in  procedure  in  cases  from  the  municipal  court  of  Chicago  as 


losciowry  v.  Holmes,  238  Ill. 
677.  87  N.  E.  303. 

(b)Harty  Bros.  &  Harty  Co.  v. 
Polakow,  237  Ill.  559.  86  N.  E. 

1085. 

lo^Morton  v.  Pusey,  237  Ill.  26. 
86  N.  E.  601. 

losRockhill  v.  Congress  Hotel 
Co.,  237  Ill.  98.  86  N.  E.  740. 


106Chicago  v.  Knobel,  232  Ill. 
112.  83  N.  E.  459. 

^Chicago  v.  Knobel,  232  Ill. 
112.  83  N.  E.  459. 

io8Mille-r  v.  People,  230  Ill.  65. 
82  N.  E.  521. 

(c)  Morton  v.  Pusey,  237  Ill.  26. 
86  N.  E.  601. 

(d)  People  v.  Dada,  141  Ill.  App. 
557. 
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follows:  “In  cases  of  the  fourth  and  fifth  class  from  the  muni¬ 
cipal  court  of  Chicago  the  party  suing  out  the  wiit  of  error  from 
this  court  shall  not  be  required  to  serve  upon  the  opposite  party 
any  scire  facias  to  hear  errors,  but  in  lieu  thereof  shall  within 
five  days  after  the  issuance  of  the  writ  of  error  file  the  same  with 
the  clerk  of  said  municipal  court,  and  make  proof  to  this  court 
of  such  filing,  and  said  writ  of  error  so  filed  shall  be  notice  to 
the  opposite  party  of  the  suing  out  and  prosecution  of  such  writ 
of  error.” 

The  municipal  court  of  Chicago  was  designed  to  remove  the 
evils  of  the  old  justice  of  the  peace  practice.  <e) 

§  28.  County  courts — The  general  assembly  passed  an  act 
providing:  “That  there  shall  be  in  each  of  the  counties  of  this 

state  a  court  of  record,  to  be  styled,  ‘the  county  court  of . 

county.’  Said  court  shall  sit  at  the  court  house  at . ,  or 

in  a  suitable  place  provided  therefor  at  the  county  seat.  The 
judge  is  elected  for  four  years.”109 

The  law  terms  of  tfie  county  court  in  the  various  counties  in 
the  state  may  be  found  in  Hurd’s  R.  S.  of  1908,  p.  648. 


§  29.  Law  jurisdiction. — County  courts  shall  have  concur¬ 
rent  jurisdiction  with  the  circuit  courts  in  all  cases  wherein 
the  justices  of  the  peace  now  have  or  may  hereafter  have  juris¬ 
diction  (f)  where  the  amount  claimed  or  the  value  of  the 
property  in  controversy  shall  not  exceed  $1,000,  concurrent  juris¬ 
diction  in  all  cases  of  appeal  from  justices  of  the  peace  and 
police  magistrates.110 

Appeals  from  the  county  judges  when  sitting  as  a  justice  of 
the  peace  shall  be  taken  to  the  circuit  court ;  and  in  all  criminal 
offenses  and  misdemeanors  where  the  punishment  is  not  impris¬ 
onment  in  the  penitentiary  or  death. 


le) Chicago  v.  Brod,  141  Ill.  App. 
500. 

io9The  law  terms  of  the  county 
court  in  the  various  counties  in 
the  state  may  he  found  in  Hurd’s 
R.  S.  1908,  p.  648. 


(f)For  a  list  of  cases  wherein  a 
justice  of  the  peace  has  jurisdic¬ 
tion  see  sec.  33  post. 

noFor  cases  in  which  a  justice 
has  jurisdiction,  see  Hurd’s  R.  S. 
1908,  p.  1316. 
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The  county  court  is  open  each  day.  The  process,  practice  and 
pleadings  in  said  county  court  in  common  law  cases  is  the  same 
as  in  the  circuit  court. 

When  there  is  a  probate  court  in  the  county,  the  county  court 
has  concurrent  jurisdiction  with  the  circuit  court  in  all  cases  at 
law  and  in  equity,  except  criminal  cases,  where  the  punishment 
may  be  by  death  or  confinement  in  the  penitentiary.111 

In  proceedings  under  the  eminent  domain  act  the  county  and 
circuit  courts  and  the  judges  thereof  have  concurrent  jurisdic¬ 
tion,  and  as  the  county  court  is  not  inferior  to  the  circuit  court 
in  such  case,  the  circuit  court  cannot  award  certiorari  to  review 
proceedings  in  the  county  court.112 

Under  section  7  of  the  act  relating  to  the  removal  of  county 
seats  the  decision  of  the  county  court  in  all  cases  of  contest  is 
final  and  cannot  be  reviewed  by  writ  of  error  or  appeal.113 

§  30.  Probate  jurisdiction. — If  there  is  no  probate  judge  in 
the  county,  then  the  county  judge  has  probate  jurisdiction. 

Probate  terms:  The  terms  of  the  county  courts  for  probate 
matters  shall  commence  on  the  first  Monday  of  each  month  and 
shall  always  be  open,  etc.,  shall  have  jurisdiction  in  all  matters 
of  probate,  settlement  of  estates,  appointments  of  guardians, 
conservators ;  all  matters  relating  to  apprentices ;  proceedings  for 
collection  of  taxes  and  assessments;  and  in  proceedings  by 
executors,  guardians  and  conservators  for  the  sale  of  real 
estate.  (ff>  Section  68  of  the  administration  act,  providing  that 
appeals  from  orders  of  the  county  court  rejecting  or  allowing 
claims  against  estates  may  be  taken  to  the  circuit  court  “in 
the  same  time  and  manner  appeals  are  now  taken  from  justices 
of  the  peace  to  the  circuit  courts,”  refers  to  appeals  only,  and 
does  not  authorize  the  circuit  court  to  issue  a  writ  of  certiorari 
to  the  county  court  in  such  cases.114 


niHurd’s  R.  S.  1908,  p.  655, 
par.  215b. 

n2BeIl  v.  Mattoon  Water  Works 
&  Reservoir  Co.,  235  Ill.  218.  85  N. 
E.  214. 


iisLoomis  v.  Hodson,  224  Ill. 
147.  79  N.  E.  590. 

(ff)  Hurd’s  R.  S.  1908,  p.  648. 
ii4Schaeffer  v.  Burnett,  221  Ill. 
315.  77  N.  E.  546. 
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The  county  court  has  exclusive  original  jurisdiction  in  the 
probating  of  wills.  The  jurisdiction  in  such  case  of  the  circuit 
court  is  appellate.115 

The  salary  of  the  county  judge  is  fixed  by  the  county  board.116 

With  like  privileges  as  do  circuit  judges,  county  judge  and 
probate  judge  may  interchange.117 

The  laws  of  1909,  p.  172,  changed  the  terms  of  the  count y 
court  in  Edgar,  Franklin,  Fulton  and  Saline  counties. 

§  31.  Probate  courts. — When  a  county  has  a  population  ol 
70,000  or  more  it  may  establish  a  probate  court.  It  must  be  held 
at  the  county  seat.(gg> 

Probate  court  has  original  jurisdiction  in  all  matters  of  pro¬ 
bate,  the  settlement  of  estates  of  deceased  persons,  the  appoint¬ 
ment  of  guardians  and  conservators,  and  in  cases  of  the  sale  of 
real  estate  of  deceased  persons  for  debts. 

The  terms  of  the  probate  court  shall  begin  on  the  first  Monday 
of  each  month.  The  court  is  always  open.  The  practice  is  the. 
same  as  provided  for  in  county  courts  for  probate  matters. 

Appeal  lies  to  the  circuit  court,  except  in  proceedings  on  the 
application  of  executors,  administrators,  guardians  and  conserva¬ 
tors  for  the  sale  of  real  estate. 

In  the  adjustment  of  claims  in  the  probate  court  it  exercises  an 
equitable  jurisdiction  and  may  resort  to  equity  procedure,  and 
upon  appeal  to  this  court — from  the  appellate  court — it  is  our 
duty  to  examine  and  determine  questions  of  fact  as  well  as 
of  law.118 

To  preserve  the  question  of  the  sufficiency  of  the  evidence  for 
review,  a  motion  for  a  new  trial  is  necessary  only  when  there 
has  been  a  trial  by  a  jury,  and  it  is  not  necessary  in  the  matter 
of  probating  a  will,  where  an  exception  to  the  final  judgment 
is  properly  preserved.119 


usDean  v.  Dean,  239  Ill.  424. 
88  N.  E.  149. 

usHurd’s  R.  S.  1908,  p.  1072, 
par.  5. 

ii^Hurd’s  R.  S.  1908,  p.  656, 
par.  215h. 


(gg)  Hurd’s  R.  S.  1908,  p.  657. 
nsClemens  v.  Crane,  234  Ill. 
215,  231.  84  N.  E.  884. 

usSchofield  v.  Thomas,  236  Ill. 
417.  86  N.  E.  122. 
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The  probate  court  has  exclusive  original  jurisdiction  in  all 
matters  concerning  the  probate  of  a  will,  and  while  the  statute 
allows  an  appeal  to  the  circuit  court,  such  appeal  is  a  limited 
one.120 

'  In  the  matter  of  probating  a  will  the  parties  are  not  entitled  to 
a  trial  by  jury,  and  the  provisions  of  the  practice  act  concerning 
presenting  of  propositions  of  law  has  no  application.121 

In  an  ordinary  petition  by  an  administrator  to  sell  real  estate 
no  freehold  is  involved.122 

Probate  and  county  judges  may  interchange  with  like  privi¬ 
leges  as  do  judges  of  the  circuit  court.123 

The  salary  of  a  probate  judge  is  fixed  by  the  county  board.124 


§  32.  Justices  of  the  peace,  police  magistrates  and  con¬ 
stables. — The  constitution  of  1870  provides  that125  justices  of 
the  peace,  police  magistrates  and  constables  shall  be  elected  in 
and  for  such  districts  as  are  or  may  be  provided  by  law,  and 
the  jurisdiction  of  such  justices  of  the  peace  and  police  magis¬ 
trates  shall  be  uniform.  (Note.) 

“There  may  be  a  police  magistrate  elected  in  a  regular  annual 
election  in  each  village  who  shall  give  bonds,  qualify  and  have 
the  same  jurisdiction  as  other  justices  of  the  peace,  and  hold  his 
office  for  four  years,  or  until  his  successor  is  elected  or  quali¬ 
fied.”126 

The  law  provides127  for  the  election  of  justices  of  the  peace, 
who  shall  hold  office  for  four  years.128  In  counties  not  under 
township  organization  each  precinct  may  elect  two  justices  and 


isoSchofield  v.  Thomas,  231  Ill. 
114.  83  N.  B.  121. 

iziSchofield  v.  Thomas,  236  Ill. 
417.  86  N.  E.  122. 

i22Frier  v.  Lowe,  207  Ill.  410. 
69  N.  E.  899. 

i23Hurd’s  R.  S.  1908,  p.  656, 
par.  215h. 

i24Hurd’s  R.  S.  1908,  p.  660, 
par.  238. 

Note — For  further  information 
with  reference  to  the  probate 


court,  see  Hurd’s  R.  S.  1908,  p. 
657. 

izsHurd’s  R.  S.  1908,  p.  66, 
sec.  21. 

(Note) — The  act  creating  the 
municipal  court  abolished  justices 
of  the  peace  in  Chicago. 

izeHurd’s  R.  S.  1908,  p.  334, 
par.  192. 

i27Hurd’s  R.  S.  1908,  p.  1314, 
par.  1. 

i28As  amended  this  act  does 
'not  apply  to  Chicago. 
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two  constables  and  one  justice  and  one  constable  for  every 
1,000  inhabitants  in  excess  of  2,000:  provided  that  no  more 
than  five  justices  and  five  constables  shall  be  elected  in  any 
town  or  precinct.  In  counties  under  township  organization 
their  terms  begin  on  the  first  Monday  in  May;  in  counties  not 
under  township  organization,  on  the  first  Monday  of  December 
after  their  election. 

§  33.  Jurisdiction  of  justices  and  police  magistrates. — 

Justices  and  police  magistrates  have  jurisdiction  in  their  re¬ 
spective  counties  in  the  following  cases  when  the  amount 
claimed  does  not  exceed  $200.  The  statute  reads  as  follows : 

First.  In  actions  arising  on  contracts,  whether  under  seal 
or  not,  express  or  implied,  for  the  recovery  of  money  only. 
When  the  action  is  upon  a  bond,  the  amount  to  be  recovered 
thereon,  and  not  the  penalty  of  the  bond  shall  determine  the 
jurisdiction;  and  when  the  payments  are  to  be  made  by  in¬ 
stallments,  an  action  may  be  brought  for  any  installment  as 
it  shall  become  due. 

Second.  In  actions  for  damages  for  injury  to  real  property, 
or  for  taking,  detaining  or  injuring  personal  property. 

Third.  In  actions  for  rent  and  distress  for  rent. 

Fourth.  In  actions  against  railroad  companies  and  any  per¬ 
son  or  company  controlling,  operating  or  using  any  railroad, 
for  killing  or  injuring  horses,  cattle,  sheep,  hogs  or  other 
stock ;  for  loss  of  or  injury  to  baggage  or  freight ;  and  for  injury 
or  damage  to  real  or  personal  property,  caused  by  setting  fire 
to  the  same  by  their  engines,  or  otherwise. 

Fifth.  In  actions  of  replevin,  when  the  value  of  the  property 
claimed  does  not  exceed  two  hundred  dollars. 

Sixth.  In  actions  for  damages  for  fraud  in  the  sale,  pur¬ 
chase  or  exchange  of  personal  property,  and  in  all  cases  where 
the  action  of  debt,  or  assumpsit  will  lie,  if  the  damages  claimed 
do  not  exceed  two  hundred  dollars.  This  section  shall  apply  to 
claims  originally  exceeding  two  hundred  dollars,  if  the  same 
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shall  at  the  time  of  rendition  of  the  judgment  be  reduced  by 
credits  or  deductions  to  an  amount  not  exceeding  two  hundred 
dollars. 

Seventh.  In  all  actions  arising  under  the  laws  for  the  in¬ 
corporation  of  cities,  towns  and  villages,  or  any  ordinance 
passed  in  pursuance  thereof,  where  the  amount  claimed  does 
not  exceed  two  hundred  dollars. 

Eighth.  In  actions  arising  under  the  law  in  relation  to 
dram  shops,  where  the  damage  claimed  does  not  exceed  two 
hundred  dollars. 

Ninth.  In  all  actions  for  the  recovery  of  statutory  fines  or 
penalties  in  which  the  amount  claimed  does  not  exceed  two 
hundred  dollars. 

Tenth.  In  all  actions  by  and  against  towns,  cities,  villages 
or  other  municipal  corporations,  which,  if  brought  by  an  in¬ 
dividual,  might  be  brought  before  a  justice  of  the  peace. 

Eleventh.  To  assess  damages  for  sheep  killed  by  dogs. 

Twelfth.  In  proceedings  against  vagrants  or  vagabonds. 

Thirteenth.  In  actions  arising  under  the  laws  for  the  preser¬ 
vation  of  fish  and  game. 

Fourteenth.  In  actions  of  forcible  entry  and  detainer. 

Fifteenth.  In  all  criminal  actions  in  which  the  punishment 
is  by  fine  only,  and  does  not  exceed  two  hundred  dollars ;  and 
such  other  jurisdiction  as  has  been,  or  shall  be,  conferred  by 
law. 

Sixteenth.  In  garnishment  by  attachment  or  summons  the 
amount  of  the  claim  of  the  garnishor,  and  not  the  amount  of 
the  answer  of  the  garnishee,  shall  determine  the  jurisdiction. 

§  34.  Summons. — An  action  before  a  justice  of  the  peace 
shall  be  commenced  by  summons  which  shall  be  in  the  follow¬ 
ing  form. 
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SUMMONS. 

State  of  Illinois, 

. County. 

The  People  of  the  State  of  Illinois,  to  any  constable  of  said 
county,  greeting: 

You  are  commanded  to  summon  J.  D.  to  appear  before  me 
at . ,  on  the . day  of . , 

19.. ..,  at .  o’clock  ....  M.  to  answer  the  com¬ 

plaint  of  J.  K.  for  failure  to  pay  him  a  certain  demand  not  ex¬ 
ceeding  $200  and  hereof  make  return,  as  the  law  directs. 

Given  under  my  hand  this . day  of . , 

19.. .. 

G — .  B — .,  Justice  of  the  Peace. 

The  summons  must  specify  a  certain  place,  day  and  hour, 
which  must  be  between  8 :00  A.  M.  and  4 :00  P.  M.  and  not  less 
than  five  nor  more  than  fifteen  days.  Every  summons  must 
be  served  at  least  three  days  before  the  time  of  trial  mentioned 
therein,  by  reading  the  same  to  the  defendant.129 

Plaintiff  after  a  trial  before  a  justice  of  the  peace  in  which 
judgment  was  obtained  and  the  defendant  appealed,  plaintiff 
may  file  an  additional  claim  in  the  circuit  court.130 

Jurisdiction  of  a  justice  of  the  peace  is  never  presumed  but 
must  appear,  or  the  judgment  will  be  void  and  subject  to  col¬ 
lateral  attack;  but  if  jurisdiction  appears  the  same  rules  are 
applicable  as  in  case  of  courts  of  general  jurisdiction.131 

§  35.  Bill  of  particulars. — 

It  will  be  observed  that  no  pleadings  are  required;  it  some¬ 
times  occurs  that  counsel  for  defendant  may  take  a  rule  on 
plaintiff  to  file  a  bill  of  particulars  as  follows: 

i29The  law  provides  how  cor-  i3oToledo,  St.  Louis  &  W.  R. 
porations  must  be  served.  Hurd’s  Co.  v.  Smith,  130  Ill.  App.  11. 

R.  S.  1908,  p.  1318,  par.  23.  isiRjCe  v.  Travis,  216  Ill.  249. 

74  N.  E.  801. 
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In  the  Justice  Court,  before 


John  Doe, 


N.  Y.  &  St.  L.  R.  R, 


-Assumpsit  : 


N.  Y.  &  St.  L.  R.  R.  Dr.  to  John  Doe. 


J.  P. 


To  1  horse . $75  00 

1  wagon  . 25  00 

50  bu.  potatoes . 50  00 

50  bu.  corn .  50  00 


Filed  this .  day  of 


$200  00 

19.... 

J.  J.  D., 

J.  P. 


The  object  of  a  bill  of  particulars  is  to  apprise  the  opposite 
party  of  the  nature  of  the  claim. 

The  justice  docket,  like  other  court  records  can  not  be  con¬ 
tradicted  by  parol.132 

If  the  defendant  does  not  appear,  a  default  may  be  taken. 
The  defendant  (or  plaintiff)  may  take  a  change  of  venue,  pro¬ 
vided  he  makes  affidavit  that  he  fears  he  can  not  have  a  fair 
trial,  in  which  event  the  case  is  sent  to  the  next  nearest 
justice.133  Should  the  defendant  (or  plaintiff)  call  for  a  jury, 
he  is  obliged  to  pay  for  the  same.  134 

When  a  suit  is  filed  before  a  justice  the  plaintiff  is  required 
to  consolidate  all  his  claims  into  one  action  if  they  do  not  ex¬ 
ceed  $200.135  The  defendant  in  justice  court  must  file  any 
claims  he  may  have  against  plaintiff  by  way  of  set-off  if  they  do 
not  exceed  $200.136 


(g)McKinnie  v.  Lane,  230  Ill. 
544.  82  N.  E.  878. 

i32Ch.almers  (Town  of)  v.  Tan¬ 
dy,  111  Ill.  App.  252. 

issHurd’s  R.  S.  1908,  p.  1320, 
par.  34. 
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The  statute  requiring  consolidation  of  independent  demands 
has  no  application  where  the  consolidation  would  deprive  the 
justice  of  jurisdiction.137 

If  the  action  was  for  wages,  and  a  demand  in  writing  had 
been  made  for  at  least  three  days  prior  to  filing  suit,  an  attor¬ 
ney’s  fee  may  be  allowed.138  If  a  judgment  is  for  wages,  the 
justice  should  so  endorse  it  on  the  execution.  “No  personal 
property  shall  be  exempt  from  levy  of  attachment  or  execution 
when  the  debt  or  judgment  is  for  wages  of  any  laborer  or  ser¬ 
vant.”13* 

Any  person  may  serve  a  subpoena  in  justice  court,  but  a  con¬ 
stable  is  the  only  person  entitled  to  mileage  or  fees  for  serving 
the  same.140 

§  36.  Attachments. — The  statute  has  provided  nine  grounds 
for  a  writ  of  attachment  and  the  manner  of  procedure  in  jus¬ 
tice  court.141 

To  give  the  court  jurisdiction  the  affidavit  and  bond  must  be 
filed  and  approved.  The  writ  of  attachment  will  then  issue 
and  be  given  to  the  constable  to  serve.  When  the  case  is  set 
down  for  trial  plaintiff  must  not  only  prove  up  the  debt,  but 
he  must  also  prove  the  allegation  in  the  affidavit.  If  he  fails, 
the  attachment  may  be  quashed,  even  though  he  secure  a  judg¬ 
ment  for  the  amount  due.  The  defendant  may  then  file  suit 
against  the  plaintiff  and  the  surety  on  the  attachment  bond 
for  damages  sustained. 

If  the  defendant  has  personal  property,  the  constable  would 
no  doubt  levy  upon  it,  in  which  event  the  defendant  might  file 
his  schedule  of  personal  property  with  the  constable  within 
ten  days  showing  that  he  had  not  more  than  $400  worth  of 
personal  property,  in  which  case  it  would  devolve  upon  the 

isfClaverley  v-  Steckler,  126  i39Hurd’s  R.  S.  1908,  p.  1070, 

Ill.  App.  586.  par.  16. 

issHurd’s  R.  S.  1908,  p.  192,  i40Hurd’s  R.  S.  1908,  p.  1323, 

par.  13.  par.  59. 

1411-Iurd’s  R.  S.  1908,  p.  1324. 
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constable  to  release  the  property.142  Or,  perhaps,  a  wage  earner, 
who  was  indebted  to  plaintiff  was  getting  ready  to  leave  the 
state,  in  that  event  the  constable  would  serve  the  employer 
of  such  party,  as  garnishee.  When  done  the  justice  makes  such 
entry  upon  his  docket  and  proceeds  with  the  cause  against  the 
defendant;  in  other  words,  the  plaintiff  must  prove  up  his 
claim,  and  prove  the  statutory  cause  alleged  for  the  attach¬ 
ment. 

In  the  event  that  the  constable  can  not  find  the  defendant 
and  he  does  not  enter  his  appearance,  the  justice  will  then  con¬ 
tinue  the  case  not  less  than  fifteen  days,  and  obtain  service  by 
publication.143 

If  the  notices  have  been  posted,  and  mailed  as  provided  for, 
and  return  made  the  justice  may  render  judgment  by  default 
against  the  defendant.  Unless  it  is  a  personal  service,  the  judg¬ 
ment  against  the  defendant  would  be  in  rem.  If  the  garnishee 
has  not  answered,  a  conditional  judgment  should  be  rendered 
against  the  garnishee  for  the  amount,  and  thereupon  a  scira 
facias  shall  issue  against  such  garnishee,  returnable  as  are 
other  summonses,  commanding  such  garnishee  to  show  cause 
why  such  conditional  judgment  should  not  be  made  final.  If 
he  does  not  appear  the  justice  confirms  the  judgment.  If  such 
garnishee  does  answer,  the  answer  must  be  accepted  unless 
denied.  If  denied  by  plaintiff,  it  is  set  down  for  hearing  and 
tried  as  are  other  cases.144 

If  the  plaintiff  is  a  married  man,  and  the  head  of  a  family, 
residing  with  the  same,  he  may  claim  his  exemptions  of  $15 
per  week  as  provided  for  by  act  of  the  legislature.145 

This  act  provides  that  before  suit  is  begun  a  demand  in 
writing  shall  have  been  made  upon  the  wage  earner  and  the 

i42Hurd’s  R.  S.  1908,  p.  1069,  i^Hurd’s  R.  S.  1908,  p.  1327, 
par.  14.  One  not  the  head  of  a  par.  88. 

family  is  only  entitled  to  $100.  usHurd’s  R.  S.  1908,  p.  1152, 
Hurd’s  R.  S.  1908,  p.  1069.  par.  14. 

i«Hurd’s  R.  S.  1908,  p.  1326, 
par.  79. 
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employer  for  the  excess  of  the  above  amount  and  such  notice 
served  at  least  24  hours  before  suit  is  filed.146  If  not  done,  the 
proceedings  are  void.147 

If  such  notice  is  filed,  the  employer  will  hold  the  excess  for 
five  days  and  if  no  suit  is  filed  within  five  days,  then  the 
amount  is  released.148 


§  37.  Garnishment. — It  will  be  observed  that  in  attachment 
proceedings  the  plaintiff  procured  his  judgment  after  he  filed 
his  attachment,  and  garnisheed  the  wages.  In  garnishment 
proceedings  proper,  a  judgment  is  obtained,  then,  if  no  appeal 
is  taken  within  the  time  prescribed  by  law  (20  days)  ;  or  if 
there  is  danger  that  such  judgment  may  be  lost  unless  execu¬ 
tion  issue  forthwith,  an  affidavit  setting  forth  these  facts  will 
justify  that  garnishment  proceeding  issue.149;  and  if  an  execu¬ 
tion  has  been  returned  by  the  officer,  “No  property  found,” 
the  plaintiff,  or  his  agent,  may  make  an  affidavit  that  he  has 
reason  to  believe  that  some  other  person  has  effects  or  estate  in 
his  possession  belonging  to  the  defendant;  such  person  may 
thereupon  be  summoned  to  appear  before  such  court  as  gar¬ 
nishee,  etc.150 

The  statute  makes  it  the  duty  of  the  employer  to  pay  to  the 
employee  his  said  amount  of  $15  per  week,  as  soon  as  the  wage 
earner  shall  have  filed  with  him  an  affidavit,  in  which  such 
wage  earner  sets  forth  that  he  is  the  head  of  a  family  residing 
with  the  same.161 

Before  the  commencement  of  garnishment  proceedings  a 
written  demand  must  have  been  made  upon  the  wage  earner  and 
the  employer  for  the  amount  in  excess  of  $15  per  week.152 


i^Hurd's  R.  S.  1908,  p.  1152; 

par.  14. 

i47Walker  v.  O’Gara  Coal  Co., 

140  Ill.  App.  279. 

usHurd’s  R.  S.  1908,  p.  1152. 

par.  14. 

i49Hurd’s  R.  S.  1908,  p.  1331, 

par.  119. 


isoHurd’s  R.  S.  1908,  p.  1150: 

par.  1. 

isiHurd’s  R.  S.  1908,  p.  1152, 

par.  14. 

i52Hurd’s  R.  S.  1908,  p.  1152, 

par.  14. 
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If  the  wage  earner  is  not  the  head  of  a  family,  or  if  the  head 
of  a  family  and  he  does  not  reside  with  the  same,  demand  is 
not  necessary. 

The  act  of  1905,  subjecting  the  wages  of  officers  and  employees 
of  counties,  cities,  villages,  school  districts  and  departments  of 
either  thereof  subject  to  garnishment  and  attachment,  was  held 
to  be  unconstitutional  and  void.153 

Garnishment  proceedings  may  be  tried  by  the  justice,  or  a 
jury;  appeal  will  lie  as  in  other  cases. 


§  38.  Appeal — Supersedeas — Certiorari. — Appeal  from  a 
justice  will  lie  to  the  circuit  court  or  to  the  county  court ;  or  if 
the  justice  has  his  office  in  the  same  city,  then  to  such  city 
court.154. 

The  statute  provides  that  twenty  days  will  be  allowed  for 
appeal.  There  are  some  few  exceptions,  as  in  forcible  entry  and 
detainer,  where  appeal  must  be  taken  in  five  days;155  or  in  a 
trial  of  the  right  of  property,  where  the  appeal  must  be  taken 
on  the  day  judgment  is  rendered  and  bond  filed  within  five 
days  thereafter.156  The  appeal  bond  is  filed  and  approved  by 
the  justice,  who  will  send  to  the  court  above  a  transcript  of 
the  proceedings,  which  are  filed  with  the  clerk  of  the  court  and 
the  cause  placed  upon  the  court  docket.157 

If  the  party  appealing  prefers  he  may  file  the  bond  in  the 
upper  court  within  twenty  days,  whereupon  the  clerk  will  issue 
a  supersedeas  and  place  it  in  the  hands  of  the  sheriff,  who  will 
serve  the  same  upon  the  justice  and  the  opposite  party.158 

Upon  the  receipt  of  the  supersedeas  the  justice  will  send  all 
the  papers  in  the  case  and  a  transcript  of  his  docket  to  the  clerk 
of  the  court  who  issued  the  supersedeas.  If  the  defendant  (or 
plaintiff)  has  not  been  served,  and  a  summons  and  alias  surn- 


i«Badenoch  v.  Chicago,  222  Ill. 
71.  78  N.  E.  31. 

iwHurd’s  R.  S.  1908,  p.  662, 
par.  251. 

165Hurd’s  R.  S.  1908,  p.  1128, 
par.  18. 


166Hurd’s  R.  S.  1908,  p.  1334, 

par.  141. 

i57Hurd’s  R.  S.  1908,  p.  1330, 

par.  115. 

issHurd’s  R-  S.  1908,  p.  1331, 

par.  115. 
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mons  have  been  duly  issued  and  returned  “not  found,”  it  shall 
then  be  lawful  for  the  plaintiff  (or  defendant)  to  proceed  and 
try  the  appeal  the  same  as  if  the  party  had  been  duly  served  with 

process.159 

If  perchance  the  time  for  appeal  has  expired,  then  writ  of 
certiorari  will  lie,  but  some  showing  must  be  made.  Perhaps 
the  party  was  never  served ;  or  perhaps  he  had  instructed  coun¬ 
sel  to  take  an  appeal  and  he  neglected  to  do  so ;  or  perchance 
his  counsel  was  taken  ill,  or  died.  This  writ  is  resorted  to  oft- 
times  by  an  employer  who  has  been  served  in  garnishment  pro¬ 
ceedings,  and  before  he  is  aware  of  it  a  final  judgment  has  been 
rendered  against  him  as  garnishee.  Six  months  from  the  date 
of  judgment  is  the  limit  for  the  writ  of  certiorari  in  a  justice 
court.160 

The  following  form  may  be  used,  changing  the  same  to  meet 
conditions : 

§  39.  Petition  for  writ  of  certiorari  (circuit  or  city  court). — 

In  the  circuit  court  of  .  County. 

State  of  Illinois . Term,  A.  D.  19 - 

K.  K.  1 

v.  r  Assumpsit. 

L.  L.  J 

To  the  Honorable  M.  M.,  Judge  of  said  Court: 

Your  petitioner,  L.  L.,  of  the  County  of . State  of 

Illinois,  complaining  shows  that  K.  K.  of . commenced 

an  action  against  your  petitioner,  before  one  J.  D.  then  and  still 
being  one  of  the  justices  of  the  peace  in  and  for  the  said  county 

of . .  to  recover  the  sum  of  $ . .  alleged  to  be 

due  from  your  petitioner  to  the  said  K.  K.  for  medical  attention 
said  to  have  been  rendered  (or  whatever  the  service  was)  ;  that 

afterwards,  on  to-wit . .  19.  . .  the  said  justice  rendered 

judgment  against  your  petitioner  in  that  action  for  the  sum  of 

tBsHurd’s  R.  S.  1908,  p.  1338,  isoHurd’s  R.  S.  1908,  p.  1339, 
par.  177.  pars.  185-189. 
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. and  costs  of  suit ;  which  matters  aforesaid  appear 


to  your  petitioner  from  the  docket  of  the  said  justice  and  the 
papers  in  that  behalf  filed  and  remaining  in  his  office. 

Your  petitioner  further  shows  that  at  the  time  of  the  com>- 
mencement  of  the  said  action,  and  from  thence  continually  until 
more  than  twenty  days  had  elapsed  after  the  rendition  of  said 
judgment,  your  petitioner  was  absent  from  the  state ;  that  during 
all  that  time  your  petitioner  had  no  notice,  knowledge  or  infor¬ 
mation  of  the  commencement  or  pendency  of  the  said  action,  or 
of  the  rendition  of  such  judgment  as  aforesaid;  and  he  could 
not  therefore  take  an  appeal  in  the  ordinary  way.  (Here  relate 
the  reason  or  reasons  why  the  appeal  was  not  taken.) 

Petitioner  further  shows  that  he  was  not  at  the  time  of  the 
commencement  of  said  action,  nor  is  he  now,  in  any  manner 
indebted  to  K.  K. ;  and  that  said  judgment  is  therefore  wholly 
unjust  and  erroneous. 

Your  petitioner  therefore  prays  a  writ  of  certiorari,  to  remove 
the  said  cause  from  before  the  said  justice  into  the  said  Circuit 

Court  of . County,  according  to  the  form  of  the  statute 

in  such  case  made  and  provided.  L.  L. 

State  of  Illinois, 

County  of . 

L.  L.,  the  petitioner  in  the  foregoing  petition  named,  makes 
oath  and  says  that  the  matter  and  things  in  the  said  petition 


contained  are  true  in  substance  and  in  fact.  L.  L. 

Subscribed  and  sworn  to  before  me  this . day  of 

. 19'  • • 


O.  0.,  Clerk  (or  Notary  Public.) 


The  petition  is  presented  to  the  judge,  who,  after  examining 
the  same,  will  write  thereon,  “Granted  and  the  writ  of  certiorari 
will  issue  as  prayed  for,  upon  petitioner  filing  with  the  clerk  a 

bond  in  the  sum  of  . ” 

(Signed)  LW.  M,  Judge. 
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Or,  he  may  mark  it,  “Writ  refused.’’  Before  the  writ  is 
granted  a  bond  should  be  filed.161 

It  sometimes  happens  that  a  corporation  is  made  garnishee  and 
before  such  company  is  aware  of  it  a  final  judgment  has  been 
rendered  for  a  certain  sum  and  the  time  for  appeal  has  expired, 
when  in  reality  the  company  owed  the  defendant  in  the  attach¬ 
ment  suit  nothing.  In  such  case  the  writ  of  certiorari  is  the 
only  recourse.162 

The  affidavit  may  be  made  by  an  agent.163 

When  a  justice  of  the  peace  has  been  served  with  a  writ  of 
certiorari,  he  shall  stay  all  further  proceedings  until  further  order 
of  the  court  issuing  the  writ. 

A  party  who  uses  due  diligence,  but  is  misled  by  a  statement 
of  the  justice,  is  entitled  to  the  writ.164 

Petition  for  writ  of  certiorari  must  be  in  writing,  show  clearly 
that  no  other  remedy  exists,  and  that  the  petitioner  has  not  been 
negligent.165 

The  petition  must  be  supported  by  affidavit.166 

A  motion  to  quash  a  writ  of  certiorari  is  in  the  nature  of  a 
demurrer.167 

Entry  of  appearance  and  asking  for  continuance  waives  the 
right  to  have  writ  quashed.168 

Diligence  is  not  shown  when  it  appears  that  the  party,  a  non¬ 
resident  of  the  precinct,  made  two  attempts,  one  on  the  day  of 
judgment,  which  was  frustrated  by  the  justice ;  the  other,  nine 
days  thereafter  when  he  attended  the  justice  court  without  bond, 
while  the  justice  was  absent,  and  from  that  time  until  the  expira¬ 
tion  of  the  twenty  days  made  no  other  effort.169 


leiHurd’s  R.  S.  1908,  p.  1339, 
par.  188. 

i62McNerney  v.  Newberry,  37 
111.  91. 

icsHurd’s  R.  S.  1908,  p.  1339, 
par.  186. 

ie^Withers  v.  Bruntom,  83  Ill. 
App.  126. 

iei>Waterman  v.  Raymond,  40 
Ill.  63;  Gibson  v.  Ackerman,  70 


Ill.  App.  399;  Wehner  v.  Wehner 
77  III.  App.  116. 

i66Waterman  v.  Raymond,  40 
Ill.  63. 

i67School  Directors  v.  School 
Trustees,  91  Ill.  App.  96. 

i68Hatterman  v.  Thompson,  83 
Ill.  App.  217. 

icsCook  v.  Hoyt,  13  Ill.  144. 
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Where  the  defendant  in  a  forcible  entry  and  detainer  has 
sought  to  appeal  from  a  justice  of  the  peace  judgment,  and  the 
justice  denied  the  appeal  and  refused  to  fix  the  appeal  bond,  such 
judgment  may  be  reviewed  on  certiorari.170 

§  40.  Criminal  cases. — The  justice  has  original  jurisdiction 
in  criminal  cases,  when  of  misdemeanors  and  the  punishment  is 
by  fine  only  and  the  fine  does  not  exceed  $200. 

Also  in  cases  of  assault,  assault  and  battery  and  afifrays  in 
which  the  people  are  plaintiffs,  and  in  cases  under  the  criminal 
code  concerning  vagabonds. 

The  accused  are  entitled  to  a  trial  by  a  jury  and  are  not 
required  to  advance  the  jury  fee.171  No  conviction  other  than 
by  jury,  unless  a  jury  is  waived  in  writing.172 

The  defendant  may  appeal  (as  in  civil  cases)  to  the  circuit 
or  county  courts ;  or,  if  the  justice  is  in  a  city  where  there  is  a 
city  court,  then  to  the  city  court.173  And  if  in  the  county  of 
Cook,  then  to  the  criminal  court  of  Cook  county.174 

Appeal  will  lie  from  a  justice  of  the  peace  to  the  circuit  court 
or  county  court ;  or,  if  a  city  court  in  the  city,  where  such  justice 
has  his  office,  then  to  the  city  court.175 

The  proceedings  are  begun  by  the  filing  of  a  complaint  and  no 
pleadings  are  required. 


§  41.  Preliminary  proceedings. — Where  the  justice  has  not 
original  jurisdiction  the  party  complaining  must  file  a  complaint; 
the  justice  will  then  issue  his  warrant  and  place  it  in  the  hands 
of  the  constable  to  serve.  The  offender  is  then  brought  before 
him.  If  bond  is  executed,  the  cause  is  then  set  down  for  a 
hearing  at  some  future  date.  If  the  party  is  not  able  to  give 


i7osaxton  v.  Curley,  112  Ill. 
App.  450. 

iTiHurd’s  R.  S.  1908,  p.  1337, 
par.  167. 

i72Hurd’s  n.  S.  1908,  p.  1338, 
par.  175. 

i73Doubtful  if  the  crime  was 


committed  outside  of  the  corpor¬ 
ate  limits;  see  Miller  v.  People, 
230  Ill.  65.  82  N.  E.  521. 

iT4Hurd’s  R.  S.  1908,  p.  1337, 
par.  172. 

i75Boyer  v.  Onion,  108  Ill.  App. 
612-613. 
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bond  he  is  entitled  to  a  hearing  instanter.  If  upon  the  hearing 
it  appears  that  the  offense — alleged  in  the  complaint — has  been 
committed,  and  there  is  probable  cause  to  believe  the  prisoner 
guilty,  the  justice  may  hold  him  to  appear  before  the  grand 
jury.  If  the  offense  is  a  bailable  one,  the  justice  should  endorse 
the  amount  upon  the  warrant  of  commitment.176  Upon  the 
warrant  of  commitment  the  justice  should  also  write  the  names 
of  the  witnesses,  together  with  their  address.  This  information 
is  for  the  grand  jury,  who  later  on  may  be  called  upon  to  inves¬ 
tigate  the  matter. 

If  the  grand  jury  believe  the  party  held  to  be  guilty,  they 
will  find  a  bill  of  indictment. 

Proceedings  to  prevent  commission  of  crime.177 

(For  further  proceedings  in  a  criminal  case  in  the  state  court 
see  chap.  7  post.) 

i76Hurd’s  R.  S.  1908,  pp.  778-  i^iHurd’s  R.  S.  1908,  p.  776 
781. 
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§  42.  Praecipe  for  summons  (U.  S.  Court). — 

In  the  Circuit  Court  of  the  United  States, . 

District  of  Illinois, . Term,  A.  D.  19 _ 

John  Doe,  t 

v.  J-Case:  Damages,  $ . 

N.  Y.  &  St.  L.  R.  R.  J 


The  clerk  of  the  court  will  please  issue  summons  as  above, 
directed  to  the  United  States  marshal  of  such  district  to  exe¬ 
cute,  and  returnable  to  the . term,  A.  D.  19 . 

Dated  at . ,  this . day  of . , 

19.... 

John  Brown, 
Attorney  for  Plaintiff. 
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§  43.  Citizenship — Jurisdiction. — Diverse  citizenship,  the 
plaintiff,  a  citizen  of  one  state,  the  defendant  a  citizen  of  an¬ 
other  state,  confers  jurisdiction  upon  the  federal  court.  The 
United  States  circuit  court  of  appeals  will  take  notice  of  the 
fact  that  the  United  States  court  has  no  jurisdiction  even 
though  the  point  was  waived  below.1 

In  order  to  be  a  “non-resident  of  that  state”  within  the 
meaning  of  this  statute,  the  defendant  must  be  a  citizen  of 
another  state,  or  a  corporation  created  by  the  laws  of  another 
state.2 

An  averment  of  residence  is  not  the  equivalent  of  an  aver¬ 
ment  of  citizenship  for  the  purposes  of  jurisdiction  in  the 
courts  of  the  United  States.3 

An  averment  in  the  bill  of  the  diverse  citizenship  of  the 
parties  is  sufficient  to  make  a  prima  facie  case  of  jurisdiction 
so  far  as  it  depends  on  citizenship.4 

Where  jurisdiction  depends  upon  diversity  of  citizenship, 
such  citizenship  must  affirmatively  appear  in  the  pleading.5 

An  averment  that  a  corporation  is  a  citizen  of  a  particular 
state  is  insufficient.  A  corporation  is  not  a  citizen  of  a  state 
within  the  meaning  of  the  constitution.  The  averment  should 
be  that  it  is  a  corporation  created  by  the  laws  of  a  particular 
state.6 


iRobbins  v.  Ellenbogen,  71  Fed. 

4.  18  C.  C.  A.  83.  36  U.  S.  App., 
242;  Barth  v.  Coler,  60  Fed.  466. 
9  C.  C.  A.  81.  19  U.  S.  App.  646. 

2 Southern  Pac.  Co.  v.  Denton, 
146  U.  S.  202.  13  S.  Ct.  44.  36  L. 
ed.  943;  Martin  v.  Snyder,  148  U. 

5.  663.  13  S.  Ct.,  706.  37  L.  ed. 
602. 

^Everhart  v.  Huntersville  Col¬ 
lege,  120  U.  S.  223.  7.  S.  Ct.  555. 
30  L.  ed.  623;  Grand  Trunk  R.  Co. 


v.  Twitchell,  59  Fed.  727.  8  C.  C. 
A.  237. 

*Steigleder  v.  McQuestion,  198 
U.  S.  141.  25  S.  Ct.  616.  49  L.  ed. 
986 

^Robertson  v.  Cease,  97  U.  S. 
646,  649.  24  L.  ed.  1057;  Johnson 
v.  Christian,  125  U.  S.  642.  8  S. 
Ct.  989,  1135.  31  L.  ed.  820. 

cFrisbie  v.  Chesapeake  &  O.  R. 
Co.,  57  Fed.  1;  Neel  v.  Pennsyl¬ 
vania  Co.,  157  U.  S.  153.  15  S.  Ct. 
589.  39  L.  ed.  654. 
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For  the  purpose  of  jurisdiction  in  the  courts  of  the  United 
States,  a  corporation  is  deemed  a  citizen  of  the  state  creating: 
it.7 

A  state  is  not  a  citizen  within  the  meaning  of  the  provisions 
of  the  constitution  or  acts  of  congress  regulating  the  jurisdic¬ 
tion  of  the  courts  of  the  United  States.8 

A  person  who  residing  in  and  transacting  business  in  St. 
Louis  for  the  purpose  of  acquiring  a  residence  for  jurisdictional 
purposes  crosses  the  river  to  East  St.  Louis  and  there  rents  a 
room  in  which  he  sleeps  at  night,  while  he  continues  to  transact 
his  business  and  also  take  his  meals  in  St.  Louis,  does  not  ac¬ 
quire  a  residence  for  jurisdictional  purposes.9 

It  is  a  doctrine  universally  recognized  that  jurisdiction, 
either  original  or  appellate,  of  federal  courts  can  not  be  con¬ 
ferred  by  consent.  The  jurisdiction  of  these  courts  is  conferred 
by  the  constitution  and  by  acts  of  congress,  and  is  special  and 
limited,  and  they  have  no  jurisdiction  except  in  the  particular 
cases  provided  for  them.  The  record  must  show  the  requisite 
facts.  Jurisdiction  can  not  be  conferred  by  consent.10 

Where  the  action  is  founded  on  the  fact  of  diverse  citizen¬ 
ship,  suit  may  be  hied  in  the  district  where  either  the  plaintiff 
or  defendant  resides.  However,  an  entry  of  appearance  gen¬ 
erally  waives  irregularities  of  process.11 

Simply  because  a  receiver  was  appointed  by  a  federal  court, 
does  not  present  a  federal  question  arising  under  the  constitu¬ 
tion,  no  right  to  remove  if  $2,000  or  less.12 


7 Baltimore  &  Ohio  R.  Co.  v. 
Koontz,  104  U.  S.  5.  26  L.  ed.  643; 
Keasbey  &  Mattison  Co.  (In  re), 
160  U.  S.  221.  16  S.  Ct.  273.  40  L. 
ed.  402. 

sMinnesota  v.  Northern  Securi¬ 
ties  Co.,  194  U.  S.  48.  24  S.  Ct. 
598.  48  L.  ed.  870. 

^Kingman  v.  Holthaus,  59  Fed. 
305.  See  14  C.  C.  A.  669. 

ioMills  v.  Brown,  41  U.  S.  (16 
Pet.)  525.  TO  L.  ed.  1055.;  Walker 
v.  Taylor,  46  U.  S.  (5  How)  64. 
12  L.  ed.  52;  Murdock  v.  Mem¬ 


phis,  87  U.  S.  (20  Wall.)  590.  22 
L.  ed.  429. 

nKnox  v.  Summers,  7  U.  S.  (3 
Cranch)  496.  2  L.  ed.  510;  Gracie 
v.  Palmer,  21  U.  S.  (8  Wheat.) 
605.  5  L.  ed.  696;  St.  Louis  &  S. 
F.  R.  Co.  v.  McBride,  141  U.  S. 
127.  11  S.  Ct.  982.  35  L.  ed.  659. 

i2Gableman  v.  Peoria.  D.  &  E. 
R.  Co.,  101  Fed.  1.  41  C.  C.  A. 
160;  Aff.  179  U.  S.  335.  21  S.  Ct. 
171.  45  L.  ed.  220;  Marrs  v.  Fel¬ 
ton,  102  Fed.  775. 
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If  the  corporation  for  which  the  receiver  has  been  appointed 
had  been  organized  under  the  laws  of  the  United  States,  a 
federal  question  would  be  presented.13 

A  suit  against  a  receiver  of  a  national  bank  presents  a  fed¬ 
eral  question.14 

If  there  is  an  error  of  the  pleader  in  the  allegations  of  citizen¬ 
ship,  the  court  will  not  dismiss  the  action  when  with  a  correct 
statement  the  court  would  have  jurisdiction  and  an  amendment 

will  be  permitted.15 

Change  of  domicile  after  suit  is  commenced  will  not  oust 
the  jurisdiction  of  the  court  where  the  parties  were  citizens 
of  different  states  at  the  commencement  of  the  suit.16 

Federal  jurisdiction  will  be  governed  by  the  citizenship  of 
the  parties  to  the  suit  of  the  administrator,  not  the  citizenship 
of  the  parties  he  represents.17 

While  in  a  case  of  diverse  citizenship  the  suit  may  be  brought 
in  the  circuit  court  for  the  district  of  the  residence  of  either 
party,  there  must  be  service  within  the  district;  and  if  the 
defendant  is  a  non-resident  corporation,  service  can  only  be 
made  upon  it  if  it  is  doing  business  in  that  district,  in  such 
manner,  and  to  such  an  extent,  as  to  warrant  the  inference 
that  it  is  present  there  through  an  agent.18 

Where  an  infant  sues  by  next  friend,  the  citizenship  of  the 
infant  will  generally  govern.19 


isButler  v.  National  Home  for 
Soldiers,  144  U.  S.  64.  12  S.  Ct. 
581.  36  L.  ed.  346;  Texas  &  P. 
R.  Co.  v.  Cox,  145  U.  S.  593.  12  S. 
Ct.  905.  36  L.  ed.  829. 

^Thompson  v.  German  Ins.  Co., 
76  Fed.  892;  Speckart  v.  German 
Nat.  Bank.  85  Fed.  12. 

isBetzoldt  v.  American  Ins.  Co., 
47  Fed.  705.;  Bowden  v.  Burnham, 
8  C.  C.  A.  59  Fed.  752.  19  U.  S. 
App.  448. 

i«Koenigsberger  v.  Richmond 
Silver  Min.  Co.  158  U.  S.  41.  15  S. 


Ct.  751.  39  L.  ed.  889;  Louisville 
N.  A.  &  C.  R.  Co.  v.  Louisville 
Trust  Co.,  174  U.  S.  552.  19  S. 
Ct.  817.  43  L.  ed.  1081. 

i^Brisenden  v.  Chamberlain,  53 
Fed.  307,  310;  Hess  v.  Reynolds, 
113  U.  S.  73.  5  S.  Ct.  377.  28  L, 
ed.  927. 

isGreen  v.  Chicago,  B.  &  Q.  R. 
Co.,  205  U.  S.  530.  27  S.  Ct.  595. 
51  L.  ed.  916. 

isWoolridge  v.  McKenna,  8  Fed. 
650.;  Wilcoxen  v.  Chicago,  B.  & 
Q.  R.  Co.,  116  Fed.  444. 
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Where  suit  is  brought  in  the  district  of  defendant ’s  residence 
by  plaintiffs  who  are  citizens  of  other  states  than  that  of  de¬ 
fendant,  the  circuit  court  has  jurisdiction  although  plaintiffs 
are  not  themselves  citizens  of  the  same  state.20 

Plaintiff  may  amend  his  petition  to  correct  a  mistake  in 
citizenship  at  any  time.21 

4 ‘The  inhibition  against  bringing  suit  in  the  federal  court 
otherwise  than  in  the  district  in  which  the  plaintiff  or  de¬ 
fendant  is  an  inhabitant  when  jurisdiction  depends  upon  di¬ 
versity  of  citizenship,  is  a  privilege  accorded  the  defendant 
which  may  be  waived.  ”(a> 

§  44.  Jurisdiction. — “That  the  circuit  courts  of  the  United 
States  shall  have  original  cognizance,  concurrent  with  the 
courts  of  the  several  states,  of  all  disputes  of  a  civil  nature,  at 
common  law  or  in  equity,  where  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or  value  of  $2,000  and 
arising  under  the  constitution  or  laws  of  the  United  States,  or 
treaties  made,  or  which  should  be  made,  under  their  authority, 
or  in  which  controversy  the  United  States  are  plaintiffs  or  pe¬ 
titioners,  or  in  which  there  shall  be  a  controversy  between 
citizens  of  different  states,  in  which  the  matter  in  dispute  ex¬ 
ceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  afore¬ 
said,  or  a  controversy  between  citizens  of  the  same  state  claim¬ 
ing  lands  under  grants  of  different  states,  or  a  controversy 
between  citizens  of  a  state  and  foreign  states,  citizens,  or  sub¬ 
jects,  in  which  the  matter  in  dispute  exceeds,  exclusive  of  in¬ 
terest  and  costs,  the  sum  or  value  aforesaid,  and  shall  have  ex¬ 
clusive  cognizance  of  all  crimes  and  offenses  cognizable  by 
them.  But  no  person  shall  be  arrested  in  one  district  for  trial  in 
another  in  any  civil  action  before  a  circuit  or  district  court;  and 
no  civil  suit  shall  be  brought  before  either  of  said  courts 
against  any  person  by  any  original  process  or  proceeding  in 

2oSweeney  v.  Carter  Oil  Co.,  199  (a)  Memphis  Sav.  Bank  v. 

U.  S.  252.  26  S.  Ct.  55.  50  L.  ed.  Houchens,  115  Fed.  96;  Interior 
178.  Const.  &  Imp.  Co.  v.  Gibney,  160 

21Herman  v.  American  BridgeU.  S.  217,  220.  16  S.  Ct.  272.  40 

Co.,  167  Fed.  930.  L.  ed.  401. 
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any  other  district  than  that  whereof  he  is  an  inhabitant,  but 
where  the  jurisdiction  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  states,  suit  shall  be 
brought  only  in  the  district  of  the  residence  of  either  the  plain¬ 
tiff  or  the  defendant;  nor  shall  any  circuit  or  district  court 
have  cognizance  of  any  suit,  except  upon  foreign  bills  of  ex¬ 
change,  to  recover  the  contents  of  any  promissory  note  or 
other  chose  in  action  in  favor  of  any  assignee,  or  of  any  sub¬ 
sequent  holder  if  such  instrument  be  payable  to  bearer  and  be 
not  made  by  any  corporation,  unless  such  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  contents  if  no 
assignment  or  transfer  had  been  made;  and  the  circuit  courts 
shall  also  have  appellate  jurisdiction  from  the  district  courts 
under  the  regulations  and  restrictions  prescribed  by  law.”22 

(The  right  of  appeal  from  a  district  to  a  circuit  court  was 
abolished  when  the  court  of  appeals  was  established.) (aa) 

§  45.  Form  of  declaration. — 

In  the  Circuit  Court  of  the  United  States  for  the 
. District  of  Illinois . Term, 

A.  D.  19.... 

John  Doe,  plaintiff,  'j 

v.  ^Case. 

N.  Y.  &  St.  L.  R.  R.,  defendant.  J 

Now  comes  John  Doe,  a  citizen  of  the  state  of  Illinois,  the 
plaintiff  herein,  and  in  his  cause  of  action  against  the  said 
defendant  N.  Y.  &  St.  L.  R.  R.  Co.  says  that  the  defendant  is  a 
railroad  corporation  organized  under  the  laws  of  the  state  of 

. (some  other  state  than  Illinois),  and  controlling  and 

operating  a  railroad  within  the  state  of . ,  and  within 

the  state  of  Illinois: 

For  that  whereas,  the  defendant  was,  on  to-wit . 

19. .  at  to-wit  in . county,  possessed  of  and  operating  a 

railway,  and  had  in  its  use  for  that  purpose  divers  railway  tracks, 

2225  U.  S.  Stat.  L.  434.  4  Fed.  (aa)26  U.  S.  Stat.  L.  826,  sec.  4. 
Stat.  Ann.  265.  Sec.  1.  4  Fed.  Stat.  Ann.  397. 
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locomotive  engines,  cars,  trains  and  switching  yards,  and  the 
plaintiff  was  in  the  employ  of  the  defendant  as  a  switchman, 
and  required  in  the  discharge  of  his  duty  to  ride  upon,  couple 
and  uncouple  cars,  whereby  it  became  the  duty  of  the  defendant 
to  exercise  ordinary  care  to  provide  plaintiff  with  a  reasonably 
safe  place  in  which  to  do  his  work,  reasonably  safe  appliances 
with  which  to  do  his  work,  and  to  not  bring  upon  him  any  undue 
peril ;  but  the  defendant  not  regarding  such  duty,  then  and  there 
negligently  had  and  allowed  one  of  its  said  cars,  that  plaintiff 
was  obliged  to  couple,  to  be  without  suitable  grabirons  and 
handholds,  and  then  and  there  negligently  had  and  allowed  a 

number  of  ties  on  track  No.  4  in  its . (name  of  place) 

yard  to  project  above  the  ground  a  great  distance,  to-wit:  five 
inches,  and  then  and  there  negligently  failed  to  fill  in  the  space 
between  the  ties  on  said  track  with  ballast  or  other  substance, 
thus  endangering  the  safety  of  switchmen  while  engaged  in  the 
performance  of  their  said  duties,  as  the  defendant  well  knew,  or 
might  have  known,  by  the  exercise  of  ordinary  care,  and  of 
which  defective  and  unsafe  condition  of  such  track,  grabirons 
and  handholds  the  plaintiff  did  not  know,  nor  could  he  have 
known  by  the  exercise  of  ordinary  care: 

By  means  whereof,  and  in  consequence  of  such  neglect  on 
the  part  of  the  defendant,  plaintiff  while  then  and  there  attempt¬ 
ing  to  couple  said  car  to  another  car,  stumbled,  got  his  foot 
fastened,  fell,  was  thrown  to  the  ground  and  was  run  over  by 
one  of  said  cars  and  certain  other  cars  attached  thereto,  and  his 
right  leg  was  crushed  and  mangled  so  that  the  same  had  to  be, 
and  was  amputated,  and  by  reason  thereof,  plaintiff  has  been 
rendered  unable  to  follow  his  usual  avocation,  or  to  attend  to 
his  affairs,  and  has  been  compelled  to  incur  and  expend  a  large 
amount  for  doctor  bills,  hospital  charges,  nursing  and  medi¬ 
cines,  in  and  about  endeavoring  to  be  cured,  to-wit  $ . and 

has  and  will  suffer  great  pain,  and  is  permanently  disabled. 

Wherefore  plaintiff  says  he  has  been  injured  and  has  sus¬ 
tained  damages  amounting  to  ten  thousand  dollars  ($10,000), 
and  therefore  he  sues,  etc. 
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(The  foregoing  count  is  known  as  the  general  charge  of  neg¬ 
ligence.)  (b) 

Under  a  general  charge  of  negligence  plaintiff  may  prove  that 
the  bell  was  not  rung,  as  part  of  the  res  gestae.23 

§  46.  Second  count.  (Based  on  the  act  of  congress.) — Now 

comes  John  Doe,  a  citizen  of  the  state  of  Illinois,  the  plaintiff 
herein,  and  for  his  cause  of  action  against  the  said  defendant, 
N.  Y.  &  St.  L.  R.  R.  Co.,  says  that  the  defendant  is  a  railroad 

corporation  organized  under  the  laws  of  the  state  of . 

(some  other  state  than  Illinois)  and  within  the  state  of  Illinois, 

and  said  defendant  is  a  citizen  of  the  state  of . (some 

other  state  than  Illinois.) 

And  for  that  whereas,  the  defendant  was,  on  to-wit . 

19...  at  to-wit,  the  city  of . ,  county  of . 

and  state  of . possessed  of  and  operating  a  railway  and 

had  in  its  use  for  that  purpose  divers  railway  tracks,  locomotive 
engines,  cars,  trains  and  switching  yards,  and  the  plaintiff  was 
in  the  employ  of  the  defendant  as  a  switchman  and  brakeman 
and  required  in  the  discharge  of  his  duty  to  ride  upon,  couple 
and  uncouple  cars.  And  there  was  an  act  of  Congress  then  and 
there  in  full  force  and  effect  which  provided  that: 

“It  shall  be  unlawful  for  any  railroad  company  to  use  any  car 
in  interstate  commerce  that  is  not  provided  with  secure  grabirons 
and  handholds  in  the  ends  and  sides  of  each  car  for  greater 
security  to  men  in  coupling  and  uncoupling  cars,  and  that  any 
employe  of  such  common  carrier  who  may  be  injured  by  any 
locomotive,  car  or  train  in  use  contrary  to  the  provisions  of  this 
act  shall  not  be  deemed  thereby  to  have  assumed  the  risk  thereby 
occasioned,  although  continuing  in  the  employment  of  such 
common  carrier  after  the  unlawful  use  of  such  locomotive,  car 


(b)Weber  Wagon  Co.  v.  Kehl, 
139  Ill.  644,  656.  29  N.  E.  714; 

Chicago  City  R.  Co.  v.  Jennings, 
157  Ill.  274.  41  N.  E.  629;  Belt  R. 
Co.  (of  Chicago)  v.  Confrey,  209 
Ill.  344.  70  N.  E.  773. 


23East  St.  Louis  El.  R.  Co.  v. 
Burns,  77  Ill.  App.  529-532;  East 
St.  Louis  El.  St.  R.  Co.  v.  Snow, 
88  Ill.  App.  660-664. 
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or  train  has  been  brought  to  his  knowledge.”  But  the  defendant, 
not  regarding  such  duty,  then  and  there  negligently  had  and 
allowed  one  of  its  said  cars  engaged  in  interstate  traffic,  that 
plaintiff  was  attempting  to  couple  to  another  car,  to  be  without 
secure  grabirons  and  handholds  as  aforesaid : 

(By  means  whereof — finish  as  in  the  first  count.)24 

An  ordinance  of  a  city  providing  that  no  railroad  company 
shall  run  any  passenger  train  or  cars  within  the  city  limits  at  a 
greater  rate  of  speed  than  ten  miles  per  hour,  nor  any  freight 
train  or  car  to  exceed  six  miles  per  hour,  is  broad  enough  to 
include  any  and  all  vehicles  on  wheels,  and  embraces  locomotive 
engines,  which  are  a  species  of  cars.25 

A  steam  shovel  is  included  by  the  words  “any  car.”26 

An  empty  car  hauled  in  a  train  containing  a  car  loaded  with 
interstate  commerce  must  be  equipped  with  the  appliances 
required  by  the  safety  appliance  act  of  March  2,  1893. 27 

The  right  of  action  given  to  an  employe  by  the  act  of  con¬ 
gress  does  not  survive  his  death.28 

§  47.  Third  count.  (Predicated  on  the  state  law.) — Now 

comes  John  Doe,  a  citizen  of  the  state  of  Illinois,  the  plaintiff 
herein,  and  in  his  cause  of  action  against  the  said  defendant, 
N.  Y.  &  St.  L.  R.  R.  Co.,  says  that  the  defendant  is  a  railroad 

corporation  organized  under  the  laws  of  the  state  of . 

(some  other  state  than  Illinois)  and  controlling  and  operating 

a  railroad  within  the  state  of . ,  and  within  the 

state  of  Illinois: 

And  for  that  whereas  also,  the  defendant  was,  on  to-wit, 

. ,  19 .... ,  at  to-wit  in  said  county,  possessed  of 

and  operating  a  railroad  extending  from  the  city  of . , 


24johnson  v.  Southern  Pac.  R. 
Co.,  196  U.  S.  1.  25  S.  Ct.  158.  49 
L.  ed.  363. 

25East  St.  Louis  Connecting  R. 
Co.-  v.  O’Hara,  150  Ill.  580.  37  N. 
E.  917;  East  St.  Louis  Connect¬ 
ing  R.  Co.  v.  Reames,  173  Ill. 
582.  51  N.  E.  68. 


zeSchlemmer  v.  Buffalo,  R.  & 
P.  R.  Co.,  205  U.  S.  1.  27  S.  Ct. 
407.  51  L.  ed.  681. 

27United  States  v.  Wheeling  & 
L.  E.  R.  Co.,  167  Fed.  198. 

28Fulgham  v.  Midland  Valley  R. 
Co.,  167  Fed.  660. 
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Illinois,  to  the  city  of . ,  and  engaged  in  the  busi¬ 

ness  of  a  common  carrier,  and  had  in  its  use  for  that  purpose 
divers  locomotive  engines,  cars,  trains,  tracks  and  switching 
yards,  and  plaintiff  was  in  the  defendant’s  employ  as  a  switch¬ 
man  in  its  said  yards  at  the  city  of . ,  Illinois, 

and  was  required  in  the  discharge  of  his  said  duty  to  ride  upon, 
couple  and  uncouple  cars,  and  there  was  a  statute  in  full 
force  and  effect  in  said  state  of  Illinois  entitled  “Promoting 
safety  of  employes  and  travelers  by  compelling  common  car¬ 
riers  to  equip  cars  with  automatic  couplers,  etc.,”  section  226 
of  which  provides:  “That  from  and  after  the  passage  of  this 
act  it  shall  be  unlawful  for  any  railroad  company  to  use  any 
locomotive,  tender,  car  or  similar  vehicle  in  connection  with 
the  movement  of  traffic  between  points  in  this  state  that  is  not 
provided  with  secure  grab  irons  or  hand  holds  in  the  ends  and 
sides  of  each  locomotive,  tender,  car  or  similar  vehicle  for 
greater  security  to  men  in  coupling  ears.”  And  section  231  of 
such  act  provides :  ‘ ‘  That  any  employe  of  such  common  carrier 
who  may  be  injured  by  any  train,  locomotive,  tender,  car  or 
similar  vehicle  in  use  contrary  to  the  provisions  of  this  act, 
shall  not  be  deemed  to  have  assumed  the  risks  thereby  oc¬ 
casioned,  nor  to  have  been  guilty  of  contributory  negligence, 
because  of  continuing  in  the  employment  of  such  common  car¬ 
rier  or  in  the  permorfance  of  his  duties  as  such  employe  after 
the  unlawful  use  of  such  train,  locomotive,  tender,  car  or  similar 
vehicle  has  been  brought  to  his  knowledge,”  whereby  it  became 
the  duty  of  the  defendant  to  comply  with  the  provisions  of  such 
statute;  but  the  defendant  not  regarding  such  duty  then  and 
there  negligently  failed  to  equip  one  of  its  said  cars,  engaged 
in  state  traffic,  that  plaintiff  was  attempting  to  couple  to  an¬ 
other  car,  with  secure  grabirons  and  handholds  as  aforesaid. 
(Finish  as  in  first  count.) 

John  Brown, 
Attorney  for  Plaintiff. 

§  48.  Doubt  as  to  whether  the  car  was  engaged  in  state  or 
interstate  traffic. — If  counsel  is  positive  that  the  car  in  question 
was  engaged  in  state  traffic,  he  may  omit  the  count  based  on 
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the  act  of  congress;  if  he  knows  that  the  car  was  engaged  in 
interstate  traffic,  he  may  omit  the  count  based  on  the  statute. 
If  not  positive,  it  is  a  good  idea  to  take  advantage  of  both  the 
act  of  congress  and  the  act  of  the  legislature,  then  on  the 
trial,  after  the  evidence  is  in,  dismiss  one  of  said  counts  and 
rely  upon  either  the  state  law  or  the  act  of  congress. 

It  is  not  essential  to  plead  the  entire  section,  a  brief  refer¬ 
ence  thereto  is  all  that  is  necessary,  but  it  is  done  here  for  a 
purpose,  as  the  reader  will  observe  later. 

§  49.  Special  form  of  demurrer  to  declaration,  United 
States  court. — 

(Caption.) 

The  defendant,  N.  Y.  &  St.  L.  R.  R.  comes  by  its  attorneys 
and  demurs  to  the  declaration  for  the  reason  that  the  said 
declaration  does  not  state  a  cause  of  action  against  this  de¬ 
fendant  within  the  jurisdiction  of  this  court. 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 


Where  the  declaration  or  petition  does  not  set  forth 
a  ground  of  federal  jurisdiction,  the  parties  may  raise  the 
question  by  demurrer,  or  the  court  may  dismiss  the  case  sua 
sponte.29 


§  50.  Plea  to  the  jurisdiction,  United  States  court. — 

(Caption.) 

N.  Y.  &  St.  L.  R.  R.,  the  above  named  defendant  specially 
appearing  under  protest  for  the  purpose  of  this  plea  and  for 
no  other,  says  this  court  has  no  jurisdiction  of  this  case  for  the 
reason  that  the  said  N.  Y.  &  St.  L.  R.  R.  is  not  a  citizen  or  an 
inhabitant  of  the  state  of . ,  as  set  forth  in  the  dec- 


29Act  of  March  3,  1875.  18  U.  S. 
Stat.  L.  470,  472,  Sec.  5.  4  Fed. 
Stat.  Ann.  265,  37L,  Sec.  5; 

Nashua  &  Lowell  R.  Corp.  v.  Bos¬ 
ton  &  Lowell  R.  Corp.,  136  U.  S. 


356,  373.  10  S.  Ct.  1004.  34  L.  ed. 
363;  Mansfield,  C.  &  L.  M.  R.  Co. 
v.  Swan,  111  U.  S.  379.  4  S.  Ct. 
510.  28  L.  ed.  462. 
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laration,  but  that  it  is  a  citizen  and  resident  of  the  state  of 
. ,  of  which  state  the  plaintiff  is  also  a  resident. 

Wherefore  it  prays  that  this  case  be  dismissed  and  that  it  go 
hence  without  day. 

(Signed.)  N.  Y.  &  St.  L.  R.  R. 

By  Bangs  &  Bangs  its  Attorneys. 

Where  the  declaration  sets  forth  the  case  within  the  federal 
jurisdiction  and  the  defendant  wishes  to  contest  the  facts,  he 
must  interpose  a  plea  to  the  jurisdiction.30 

The  general  rule  is  that  by  pleading  to  the  merits,  the  de¬ 
fendant  admits  averments  which  state  facts  sufficient  to  estab¬ 
lish  jurisdiction.31 

§  51.  General  form  of  demurrer. — 

(Caption.) 

The  defendant,  the  N.  Y.  &  St.  L.  R.  R.  comes  by  its  attor¬ 
neys  and  demurs  to  the  declaration  for  the  reason  that  the  said 
declaration  does  not  state  a  cause  of  action  against  this  de¬ 
fendant  upon  which  this  plaintiff  can  recover. 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

Pleadings  must  be  construed  reasonably  and  not  with  such 
strictness  as  to  refuse  to  adopt  the  natural  construction  of  the 
pleading  because  a  particular  fact  might  have  been  more  dis¬ 
tinctly  alleged,  although  its  existence  is  fairly,  naturally  and 
reasonably  to  be  presumed  from  the  averments  actually 
made.32 

§  52.  Form  of  special  demurrer. — 

(Caption.) 

The  defendant  N.  Y.  &  St.  L.  R.  R.  Co.  comes  by  its  attor¬ 
neys  and  demurs  to  the  declaration  in  this  case  and  for  causes 
of  demurer  shows: 


soHartog  v.  Memory,  116  U.  S. 
5S8.  6  S.  Ct.  521.  29  L.  ed.  725. 

siSheppard  v.  Graves,  55  U.  S. 
(14  How.)  505.  14  L.  ed.  518; 

Butchers’  &  Drovers’  Stock  Yards 


Co.  v.  Louisville  &  N.  R.  Co.,  14 
C.  C.  A.  290.  67  Fed.  35,  40. 

32Lockhart  v.  Leeds,  195  U.  S. 
427.  25  S.  Ct.  76.  49  L.  ed.  263. 
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First — That  said  declaration  as  a  whole  sets  out  no  cause  ot 
action  against  this  defendant  upon  which  said  defendant  can 
recover. 

Second — This  defendant  demurs  to  the  declaration  (or,  if 
there  is  more  than  one  count,  designate  the  count)  because 
therein  plaintiff  shows  that  he  was  an  employe  of  the  defendant 
railroad  company,  and  that,  if  any  negligence  of  any  person 
caused  the  injuries  to  plaintiff,  it  was  the  negligence  of  his 
co-employes  and  fellow  servants  for  which  negligence  this 
defendant  is  not  responsible. 

Third — This  defendant  further  demurs  to  the . 

count  of  said  declaration  because  in  the  allegations  and  charges 
in  said  count  there  are  particular  issues,  by  law  required  that 
they  should  be  particular,  but  they  are  so  vague,  indefinite 
and  uncertain  that  this  defendant  can  not  safely  and  intelli¬ 
gently  plead  to  them. 

Wherefore  this  defendant  demurs  and  prays  judgment  of 
the  court  on  each  and  all  of  the  grounds  and  counts  of  de¬ 
murrer  herein  taken. 

(Signed.)  Bangs  &  Bangs, 
Attorneys  for  Defendant. 

§  53.  Plea  of  general  issue. — 

(Caption.) 

And  the  said  N.  Y.  &  St.  L.  R.  R.,  by  its  attorneys,  Bangs 
&  Bangs,  comes  and  defends  the  wrong  and  injury,  when,  etc., 
and  says  it  is  not  guilty  of  the  said  supposed  grievances  above 
laid  to  its  charge,  in  manner  and  form  as  the  said  John  Doe 
hath  above  thereof  complained  agaist  it,  and  of  this  the  said 
N.  Y.  &  St.  L.  R.  R.  puts  itself  upon  the  country. 

(Signed.)  Bangs  &  Bangs, 
Attorneys  for  Defendant. 

§  54.  Plea  of  general  issue  and  contributory  negligence. — 

(Caption.) 

The  defendant  for  plea  to  the  several  counts  of  the  declara¬ 
tion  says  it  is  not  guilty  of  the  wrongs  and  injuries  complained 
of  in  plaintiff’s  declaration  and  avers  that  plaintiff  is  not  en¬ 
titled  to  a  recovery. 


§  54]  PLEA  0F  general  issue — CONTRIBUTORY  negligence  58 


And  for  a  further  plea  to  the  declaration  says  the  injury 
complained  of  was  the  result  of  John  Doe’s  own  negligence, 
whereby  his  negligence  being  the  contributory  cause  of  the 
injuries,  defendant  is  not  liable. 

(Signed.)  Bangs  &  Bangs, 
Attorneys  for  Defendant. 

Contributory  negligence  is  a  matter  of  defense  in  the  federal 
court.33 

Regardless  of  the  rule  in  the  state  court,  in  the  federal  court 
the  burden  is  on  the  defendant  to  show  that  the  deceased  was 
guilty  of  negligence.34 

§  55.  Plea  statute  of  limitations. — 

(Caption.) 

And  for  a  further  plea  in  this  behalf  said  defendant  says, 
plaintiff’s  cause  of  action,  if  any  he  has,  accrued  more  than 
two  years  next  after  the  commencement  of  this  suit,  and  this 
the  defendant  is  ready  to  verify. 

(Signed.)  Bangs  &  Bangs, 
Attorneys  for  Defendant. 

In  Illinois  the  statute  of  limations  must  be  raised  by  special 
plea;  it  can  not  be  raised  on  demurrer.35 

In  Illinois  a  personal  injury  suit  is  barred  after  two  years.36 
In  case  of  death  suit  is  barred  after  one  year.37  In  the  event  of 
non-suit,  one  year  thereafter  to  bring  suit  over.38 

There  is  a  difference  between  a  voluntary  and  involuntary 
non-suit.  A  voluntary  non-suit  must  be  taken  before  the  time 
for  filing  the  suit  in  the  first  place  has  expired  in  order  to 
bring  the  suit  again;  if  plaintiff  be  non-suited  after  time 


s^Watertown  (Town  of)  v. 
Greaves,  50  C.  C.  A.  172.  112  Fed. 
183. 

s4Hemingway  v.  Illinois  Cent.  R. 
Co.,  52  C.  C.  A.  477.  114  Fed.  843. 

ssHauger  v.  Gage,  168  Ill.  365. 
48  N.  E.  142;  Thomas  v.  Morgan, 
96  Ill.  App.  629;  Will  v.  Chesa- 


peake  &  0. 
N  E.  632. 

R. 

Co., 

200  Ill.  66.  65 

seHurd’s 
par.  14. 

R. 

S. 

1908, 

p. 

1379, 

37Hurd’s 
pars.  1-2. 

R. 

S. 

1908, 

P- 

1908, 

^sHurd’s 
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has  expired  he  has  one  year  after  such  involuntary  non-suit  in 
which  to  again  bring  the  suit.39 

The  proviso  which  specifies  that  no  action  shall  be  prose¬ 
cuted  in  Illinois  for  a  death  occurring  outside  the  state  refers 
to  a  case  where  both  the  wrongful  act,  neglect  or  default  and 
the  death  occurred  outside  the  state,  and  not  to  a  case  where 
such  wrongful  act  occurred  in  the  state  and  the  death  outside 
the  state.40 

If  the  summons  has  been  issued,  it  is  served  upon  the  de¬ 
fendant  by  the  United  States  marshal  of  the  . 

district.  Plaintiff  in  such  case  is  not  required  to  give  bond 
unless  ruled  to  do  so  by  the  court.  If  bond  in  such  case  is 
required,  it  may  be  in  the  following  form: 

§  56.  Bond  to  pay  costs. — 

(Caption.) 

I  hereby  acknowledge  myself  security  for  costs  in  the  above 
entitled  cause. 

J.  J.  (Seal.) 


Taken  and  acknowledged  before  me  this  .  day  of 

. ,  A.  D.  19....  J.  J. 


Clerk  of  the  circuit  (or  district)  court  of  the  United  States, 

. district  of  Illinois. 

(Justification  of  surety.) 

I, . ,  a  resident  of  said  district,  do  solemnly 

swear  that,  after  paying  my  just  debts  and  liabilities,  I  am 

worth  $ .  in  real  estate  within  the  jurisdiction 

of  this  court,  and  subject  to  execution,  levy  and  sale. 

(Signed.)  J.  J. 


Sworn  to  and  subscribed  before  me  this . day  of 

. ,19....  J.  J. 

Clerk. 


3»Hurd’s  R.  S.  1908,  p.  1380,  4<>Crane  v.  Chicago  &  W.  I.  R. 
par.  25;  Herring  v.  Poritz,  6  Ill.  Co.,  233  Ill.  259.  84  N.  E.  222. 

App.  208;  Bonney  v.  Stoughton, 

122  Ill.  536.  13  N.  E.  833. 
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The  death  of  the  surety  does  not  terminate  the  cost  bond, 
without  the  consent  of  the  party  for  whose  benefit  the  bond 
is  given,  and  the  surety’s  estate  is  liable.41 

Under  the  act  of  July  20,  1892, 42  congress  extended  the  right 
of  a  poor  person  to  sue  in  the  United  States  court. 

§  57.  Affidavit  by  poor  person  to  sue  in  United  States  court. 

In  the  Circuit  Court  of  the  United  States  for  the 
. District  of  Illinois. 

John  Doe,  Plaintiff, 

v.  lease. 

N.  Y.  &  St.  L.  R.  R.,  Defendant.  J 

John  Doe,  plaintiff  in  the  above  entitled  cause,  being  duly 
sworn,  deposes  and  says  that  he  is  a  citizen  of  the  United  States 
of  America ;  that  he  is  the  plaintiff  in  the  above  named  action 
and  is  entitled  to  commence  and  maintain  the  same  in  said 
court. 

Plaintiff  further  states  that  he  is  a  poor  person  and  is  unable 
to  pay  the  costs  of  said  action,  or  to  give  security  for  the 
same,  and  that  he  believes  he  is  entitled  to  the  redress  he  seeks 
for  such  action  and  that  the  matters  in  his  cause  of  action  are 
correctly  and  concisely  set  out  in  his  declaration  filed  in  said 
case. 

This  affiant  further  states  that  this  affidavit  is  made  and  filed 
for  the  purpose  of  availing  himself  of  the  rights  and  privi¬ 
leges  in  such  case  provided  for.43 

John  Doe. 

Subscribed  by  the  said  John  Doe  in  my  presence  and  by  him 
sworn  to  before  me  this . day  of . ,  19. . . . 

C.  D.  (Seal.) 

(Clerk.)  (Notary  Public.) 

*iFewlass  v.  Keeshan,  32  C.  C.  •*327  U.  S.  Stat  L.  252,  ch.  209, 
A.  8.  88  Fed.  573.  sec.  2.  2  Fed.  Stat.  Ann.  294. 

*2U.  S.  Stat.  L.  252,  ch.  209. 

?  Fed.  Stat.  Ann.  294. 
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The  affidavit  must  show  that  all  the  parties  interested  are 
unable  to  pay  costs  or  furnish  security.44 

In  some  courts  a  certificate  of  counsel  must  be  attached 
thereto  showing  that  such  one  is  the  attorney  of  record  for  the 
plaintiff ;  that  as  such  attorney,  he  has  examined  said  plaintiff ’s 
case  and  believes  he  has  a  just  cause  of  action  and  that  the 
same  is  substantially  as  stated  in  his  declaration,  and  believes 
that  because  of  his  poverty  the  plaintiff  is  unable  to  pay  the 
costs  of  said  action  or  to  give  security  for  the  same. 

The  certificate  must  show  further  that  no  agreement  or 
understanding  has  been  entered  into  between  the  said  plaintiff 
and  his  attorney  for  a  division  or  share  or  interest  in  the  judg¬ 
ment  sought  to  be  recovered  and  that  no  assignment  of  such 
judgment  shall  be  made  prior  to  the  final  disposition  of  said 
suit,  either  in  this  court  or  in  the  higher  courts;  that  such 
counsel  will  agree  that  when  judgment  is  finally  obtained  the 
same  shall  be  paid  to  the  clerk  of  the  said  court  so  that  the 
court  attachees  may  be  protected  in  their  fees. 

A  certificate  of  this  character  is  not  required  by  the  statute 
permitting  suits  to  be  prosecuted  by  poor  persons  without  giv¬ 
ing  security  for  costs,  but,  as  before  stated,  it  is  sometimes  re¬ 
quired  by  a  particular  judge,  or  by  a  rule  of  court. 

If  the  judge  should  refuse  to  permit  plaintiff  to  sue  as  a  poor 
person  and  plaintiff  is  unable  to  give  the  bond  he  may  never¬ 
theless  make  a  cash  deposit  with  the  clerk  which  if  approved 
by  the  judge  will  permit  the  suit  to  proceed. 

§  58.  Cash  deposit  security  in  lieu  of  bond. — 

In  the  circuit  (or  district)  court  of  the  United  States 


for  the 


district  of  Illinois, 


. term, 

A.  D.  19.... 


John  Doe,  Plaintiff, 
vs. 


N.  Y.  &  St.  L.  R.  R.,  Defendant. 


44Reed  v.  Pennsylvania  Co., 
49  C.  C.  A.  572.  Ill  Fed.  714; 
Clay  v.  Southern  R.  Co.,  33  C.  C. 


A.  616.  90  Fed.  472;  Boyle  v. 

Great  Northern  R.  Co.,  63  Fed. 
539. 
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The  plaintiff  herein  having  filed  suit  in  said  court  against 
said  defendant  to  recover  damages  as  alleged  and  set  forth 

in  his  declaration  which  was  filed  in  said  court  on  the . 

day  of . ,  19 ... . 

It  is  hereby  ordered  that  he  may  deposit  $ .  in 

lawful  money  of  the  United  States  with  the  clerk  of  this  court, 
in  lieu  of  bond  as  security  for  costs  in  said  suit  in  said  court. 

E.  W. 

Judge. 

(If  a  continuance  is  desired,  see  form  in  chapter  5,  section 
224.) 

In  common  law  actions  tried  by  a  jury,  the  circuit  court  of 
appeals  can  not  review  or  retrj^  the  facts.45 

Appeal  or  writ  of  error  will  run  from  a  district  or  circuit  to 
the  circuit  court  of  appeals  for  six  months.40 

Where  questions  of  fact  are  submitted  to  a  trial  court,  its 
findings  are  binding  in  the  appellate  court  if  there  be  any 
evidence  to  support  them.47 

It  is  not  within  the  power  of  a  circuit  court  of  appeals  to 
consider  the  question  whether  a  verdict  is  excessive.48 

After  the  pleadings  shall  have  been  settled,  the  cause  is  then 
set  down  for  trial. 

In  the  United  States  courts  in  civil  cases  each  party  is  en¬ 
titled  to  three  peremptory  challenges.49  Under  the  laws  of 
Illinois  each  side  has  five  peremptory  challenges.50 

The  act  of  congress  which  gives  to  poor  persons  the  right  to 
commence  and  prosecute  to  conclusion  any  suit  or  action  in 


45Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  54  Fed.  481.  4  C.  C.  A.  454. 
10  U.  S.  App.  640. 

4C26  U.  S.  Stat.  L.  829,  sec.  11. 
4  Fed.  Stat.  Ann.  428. 

*7Fisher  v.  United  States  Nat. 
Bank,  64  Fed.  710.  12  C.  C.  A. 
413.  26  U.  S.  App.  448. 


48St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Spencer,  71  Fed.  93.  18  C.  C. 
A.  114.  36  U.  S.  App.  229;  Home- 
stake  Min.  Co.,  69  Fed.  923.  16 

C.  C.  A.  545.  36  U.  S.  App.  32. 

49U.  S.  Rev.  Stat.,  sec.  819.  4 
Fed.  Stat.  Ann.  745. 

soHurd’s  R.  S.  1908,  p.  1629, 
par.  69. 
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any  court  of  the  United  States  without  being  required  to  pre¬ 
pay  fees  or  costs,  or  give  security  therefor  before  or  after 
bringing  suit  has  been  construed  by  the  supreme  court  “to  ap¬ 
ply  to  the  court  where  suit  was  commenced,  and  the  conclusion 
is  the  termination  of  the  suit  or  action  where  it  was  com¬ 
menced.”51 

A  very  restricted  construction,  not  what  was  intended  by 
congress,  for  no  doubt  it  was  the  purpose  to  make  it  possible 
for  a  poor  man,  perhaps  one  disabled  for  life  through  the  negli¬ 
gence  of  his  employer,  (a  corporation)  to  prosecute  his  suit  in 
any  court  of  the  United  States  to  a  conclusion.  Be  that  as  it 
may  the  construction  of  the  supreme  court  is  binding  until 
modified,  overruled  or  reversed.  Therefore  to  appeal  by  writ 
of  error  or  otherwise  from  the  circuit  or  district  court  to  the 
United  States  circuit  court  of  appeals,  or  to  the  supreme  court ; 
or  from  the  United  States  circuit  court  of  appeals  to  the  su¬ 
preme  court,  a  bond  must  be  given,  or  a  cash  deposit  as  security 
for  costs.52 

§  59.  Distinction — Appeal  and  writ  of  error  in  federal 
court. — The  distinction  between  a  writ  of  error  which  brings 
up  matters  of  law  only  and  an  appeal,  which,  unless  expressly 
restricted,  brings  up  both  law  and  fact,  has  always  been  ob¬ 
served  by  this  court  and  recognized  by  the  legislation  of  con¬ 
gress  from  the  foundation  of  the  government.53 

§  60.  Judgment  in  a  federal  court  is  a  lien. — The  judgment 
of  a  federal  court  is  a  lien  from  the  fact  that  its  effect  and  the 
process  therein  are  the  same  as  on  judgments  in  the  state  court ; 
and  the  lien  extends  throughout  the  district  in  which  they  are 
rendered,  in  all  cases  in  like  circumstances,  as  judgments  of 
the  state  courts  are  liens  in  more  limited  districts  where  they 
are  rendered. 

51Bradford  v.  Southern  R.  Co.,  f>2Idem. 

195  U.  S.  243.  25  S.  Ct.  55.  49  53Elliott  v.  Toeppner,  187  U.  S. 

L.  ed.  178.  327.  23  S.  Ct.  133.  47  L.  ed.  200. 
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In  those  states  where  the  lien  of  a  judgment  of  the  state 
court  is  limited  to  the  lands  or  other  property  within  the 
county  where  the  judgment  is  rendered,  a  similar  judgment 
in  a  federal  court,  entered  in  such  state,  would  create  a  similar 
lien  upon  the  same  property  within  the  territorial  limits  of  the 
district.54 

Judgments  and  decrees  of  federal  courts  cease  to  be  liens 
within  the  same  period  of  limitation  as  the  judgments  and  de¬ 
crees  of  state  courts.55 

(For  further  proceedings  in  a  civil  suit  in  the  state  court  see 
chap  6  post.) 


54United  States  v.  Humphreys, 
3  Hughes  201.  26  Fed.  Gas.  No. 

15422;  Shrew  v.  Jones,  2  McLean 
78.  22  Fed.  Cas.  No.  12818;  Mas- 


singill  v.  Downs,  48  U.  S.  (7 
How.)  760.  12  L.  ed.  903. 

55U.  S.  Rev.  Stat.,  sec.  967.  4 
Fed.  Stat.  Ann.  4. 
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§  61.  General  form  of  indictment  federal  court. 

. District  of  Illinois,  ) 

>  ss. 

The  United  States  of  America,  \ 

In  the  district  (or  circuit)  court  of  the  United 
States  within  and  for  the . district  of 


Illinois,  in  the . judicial  circuit  of  the 

term  of . in  the  year  of  our  Lord  one 


thousand  nine  hundred  and . 

The  grand  jurors  of  the  United  States  of  America,  duly  em¬ 
panelled,  sworn  and  charged  to  inquire  in  and  for  the  said 
district,  upon  their  oaths  and  affirmations,  present  that  John 

Doe,  on  to-wit  the . day  of . 19... in  the  year 

of  our  Lord  one  thousand  nine  hundred  and . in  the 

county  of . in  the  state  of  Illinois,  in  the  circuit  and 

district  aforesaid,  and  within  the  jurisdiction  of  this  court,  did 
then  and  there,  unlawfully,  knowingly,  and  with  force  and  arms 


Section 

101.  Right  of  appeal. 

102.  Distinct  point  of  law. 

103.  Patent  and  criminal  laws. 

104.  Certificate  of  importance. 

(Propositions  of  law.) 

105.  Assignment  of  errors. 

106.  Form  of  petition  for  writ  of 

error  from  a  federal  court 
to  a  federal  court. 

107.  Bond  to  appeal  from  a  U.  S. 

court  of  appeals  to  U.  S. 
supreme  court. 

108.  Citation  to  the  United  States 

to  appear  in  supreme  court 
at  Washington. 

109.  Affidavit  of  service  of  ci¬ 

tation. 

110.  Order  allowing  writ  of  error. 
110a.  Record  as  made  up  in  U.  S. 

court  of  appeals  (when 
writ  of  error  granted.) 

110b.  Record  in  response  to  writ 
of  certiorari. 


6; 


GENERAL  FORM  OF  INDICTMENT 


[§  61 


(here  state  the  offense  according  to  the  case  and  conclude),  con¬ 
trary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of 
America. 

(Additional  charges  may  be  added,  if  necessary,  as  follows:) 
Second  Count: 

And  the  grand  jurors  aforesaid,  upon  their  oaths  and  affirma¬ 
tions  aforesaid,  do  further  present  that  John  Doe  on,  to- wit  the 

. day  of . 19... in  the  county  of . in 

the  state  of  Illinois,  in  the  circuit  and  district  aforesaid,  and 
within  the  jurisdiction  of  this  court,  (if  he  is  supposed  to  have 
defrauded  a  national  bank ;  or  if  he  had  used  United  States 
mails  to  defraud;  or  if  he  used  the  United  States  mails  to  carry 
on  a  lottery  swindle ;  the  particular  charge  should  be  set  forth), 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro¬ 
vided,  and  against  the  peace  and  dignity  of  the  United  States 
of  America. 

Third  Count: 

And  the  grand  inquest  aforesaid,  inquiring  as  aforesaid,  upon 
their  respective  oaths  and  affirmations  as  aforesaid  do  further 

present,  that  afterwards,  to-wit  upon  the . day  of 

. A.  D.  19. . . .,  the  said . late  of  the  district  afore¬ 
said,  at  the  district  aforesaid  and  within  the  jurisdiction  of  this 
court  did.  (Here  insert  a  description  of  the  offense  and  con¬ 
clude  as  before.) 

(Signed)  W.  E.  T.,  United  States  Attorney. 

A  true  bill. 

J.  F.,  Foreman. 

(Add  more  counts,  if  desired.) 

In  all  criminal  offenses  except  capital,  the  district  and  circuit 
courts  have  concurrent  jurisdiction.^* 

When  the  indictment  is  returned,  the  said  John  Doe  will  be 
arrested  upon  a  capias  ad  respondendum. 

(a)U.  S.  R.  S.  sec.  563.  4  Fed. 

Stat.  Ann.  218. 
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§  62.  Capias  ad  respondendum,  United  States  court. 

The  United  States  of  America.) 

V  ss 

. District  of  Illinois,  j 

The  President  of  the  United  States  of  America  to  the  marshal 

of  the . district  of  Illinois,  greeting: 

We  command  you  to  take  John  Doe,  if  he  may  be  found  in 
your  bailiwick,  and  him  safely  keep,  so  that  you  have  his  body 
before  the  judges  of  the  district  (or  circuit)  court  of  the  United 

States  for  the . district  of  Illinois,  at  the  city  of . 

in  said  district,  forthwith  to  answer  unto  the  United  States  of 

America  on  an  indictment  for  violation  of  section . of  the 

Revised  Statutes  of  the  United  States,  presented  to  said  court 

against  him,  the  said  John  Doe,  on  the . day  of . 

19.  . .  .by  the  grand  jury  of  the  United  States  within  and  for 
the . district  of  Illinois. 

Hereof  fail  not  under  the  penalty  of  the  law,  and  have  then 
and  there  this  writ. 

Witness  the  Honorable  Mellville  W.  Fuller,  chief  justice  of 

the  United  States,  this . day  of . 19.  . .  .and  in 

the  one  hundred  and  thirteenth  year  of  the  independence  of  the 
United  States  of  America. (b>  J.  K., 

(Seal.)  Clerk. 

The  marshal  serves  the  same  upon  the  said  John  Doe  and 
makes  his  return  thereon.  The  prisoner  is  now  brought  into 
court.  If  able  to  give  an  appearance  bond,  and  the  case  is  a 
bailable  one,  he  is  brought  before  the  court,  where  he  pleads 
“not  guilty”  and  is  released  to  appear  when  the  cause  is  set  for 
trial.  If  unable  to  give  bond  he  is  ordered  committed  to  jail  to 
await  trial.  The  next  move  will  probably  be  to  quash  the  in¬ 
dictment.  When  any  person  indicted  for  any  offense  against 
the  United  States,  whether  capital  or  otherwise,  upon  his  arraign¬ 
ment  stands  mute,  or  refuses  to  plead  or  answer  thereto,  it  shall 
be  the  duty  of  the  court  to  enter  a  plea  of  not  guilty.  And  when 

(b)  Jurors  drawn  for  a  district  or  vice  versa.  25  U.  S.  Stat.  L. 
court  may  be  used  in  circuit  court,  386.  4  Fed.  Stat.  Ann.  751. 
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the  party  pleads  not  guilty  or  such  plea  is  entered  as  aforesaid, 
the  cause  shall  be  deemed  at  issue,  and  shall  without  further 
form  or  ceremony  be  tried  by  a  jury.1 

§  63.  Form  of  appearance  bond  after  indictment. 

(Style  of  Cause.) 

Know  all  men  by  these  presents : 

That  we,  John  Doe  as  prinicipal  and  A.  A.  and  B.  B.  as 
sureties,  are  held  and  firmly  bound  unto  the  United  States  of 

America  in  the  penal  sum  of  $ . to  be  paid  to  the  said 

United  States  of  America,  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally  by  these  presents: 


Sealed  with  our  seals  and  dated  this . day  of . 

A.  D.  19.  . .  .  Whereas,  lately  at  the . term  of  A.  D. 


19.  . .  .of  the  district  (or  circuit)  court  of  the  United  States  for 

the . district  of  Illinois,  on  to-wit . 19.  ..  . 

an  indictment  was  returned  by  the  federal  grand  jury  of  said 
district  court  charging  the  said  John  Doe  with  having  (here  state 
concisely  the  offense  as  it  appears  in  the  indictment)  and  a 
capias  having  been  issued  out  of  said  court,  and  the  said  John 
Doe  having  been  placed  under  arrest,  and  the  said  John  Doe 
desiring  his  liberty  pending  a  trial  of  said  cause : 

Now  the  condition  of  the  above  obligation  is  such  that  if  the 
said  John  Doe  shall  appear  in  the  United  States  district  (circuit) 

court  for  the . district  of  Illinois,  on  the  first  day  of 

the . term,  A.  D.  19...  .to  be  holden  at . 

Illinois,  and  from  day  to  day  thereafter  during  said  term,  and 
from  term  to  term  and  from  time  to  time  until  finally  discharged 
therefrom,  and  shall  abide  by  and  obey  all  orders  made  by  said 
United  States  district  (circuit)  court  in  said  cause,  and  shall 
surrender  himself  in  execution  of  judgment,  should  he  be  found 
guilty  in  said  court,  and  shall  not  depart  from  said  court  with- 

iU.  S.  R.  S.,  sec.  1032.  2  Fed. 

Stat.  Ann.  343. 
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out  leave,  then  the  above  obligation  to  be  void,  else  to  remain 
in  full  force,  virtue  and  effect. 

(Signed)  John  Doe.  (Seal.) 

A.  A.  (Seal.) 

B.  B.  (Seal.) 

(Justification  of  surety.) 

(Caption.) 

I,  A.  A.,  a  resident  of  said  district,  do  solemnly  swear  that 

after  paying  my  just  debts  and  liabilities  I  am  worth  $ . 

in  real  estate  within  the  jurisdiction  of  this  court  and  subject  to 


execution,  levy  and  sale. 

(Signed)  A.  A. 

Sworn  to  and  subscribed  before  me  this .  day  of 

. ,19.... 


0.  0.  Clerk  (Notary  Public.) 

Where  a  defendant  indicted  for  conspiracy,  executed  a  bond 
conditioned  that  he  would  appear  on  a  specified  day,  and  from 
term  to  term,  etc.,  his  failure  to  appear  the  United  States  ac¬ 
quired  a  perfect  cause  of  action  against  his  surety. 

(The  plea  of  “not  guilty”  may  be  withdrawn  if  counsel  de¬ 
sires  to  file  a  motion  to  quash.) 


§  64.  Motion  to  quash  indictment,  federal  court. 

The  United  States  of  America . district 

of  Illinois . term,  A.  D.  19.  . . . 

The  United  States  "1 

v.  rlndictment  for  making  fraudulent  claim. 

John  Doe.  J 

Now  comes  the  defendant  John  Doe,  by  his  counsel,  and  moves 
the  court  to  quash  the  (state  what  count  or  counts)  count  in  the 
indictment  herein  for  the  following  reasons : 

First.  The  first  count  does  not  state  where  such  supposed  crime 
was  committed.  It  does  not  show  it  to  have  been  com¬ 
mitted  within  such  district. 
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Second.  The  said  second  count  does  not  (here  show  what). 
Third.  The  second  count  does  not  definitely  state  whether  the 
offense  sought  and  intended  to  be  charged  is  one  of  mak¬ 
ing  a  false  claim  upon  and  against  the  government  of  the 
United  States  or  whether  it  is  for  prosecuting  a  false 
claim  upon  or  against  the  government,  or  for  causing  to 
be  presented  a  false  claim  upon  or  against  the  government. 
Fourth.  Said  count  does  not  specifically  allege  where  such 
crime  is  supposed  to  have  been  committed. 

Fifth.  The  second  count  does  not  (here  state  what). 

Sixth.  The  third  count  of  said  indictment  is  indefinite,  uncer¬ 
tain,  insufficient  in  law  to  apprise  the  defendant  of  the 
crime  with  which  he  is  charged. 

(If  any  other  grounds,  set  them  forth.) 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

§  65.  Indictment  charging  jointly — Imperfections,  etc.— 

Two  or  more  persons  jointly  charged  with  a  capital  offense  in 
the  same  indictment  have  not  a  right  by  law  to  be  tried  separ¬ 
ately.  This  is  a  matter  of  discretion  with  the  court.2 

No  indicment  found  and  presented  by  a  grand  jury  in  any 
district  or  circuit  court  or  other  court  of  the  United  States  shall 
be  deemed  insufficient,  nor  shall  the  trial,  judgment  or  other 
proceeding  therein  be  affected  by  reason  of  any  defect  or  imper¬ 
fection  in  matter  of  a  form  only,  which  shall  not  tend  to  the 
prejudice  of  the  defendant.3 

If  an  indictment  contains  several  counts,  and  there  is  a  verdict 
of  guilty  on  each  count,  the  case  will  not  be  reversed  if  there  is 
even  one  count  sufficient  to  support  judgment.4 


2United  States  v.  Marchant,  25 
U.  S.  (12  Wheat.)  480.  6  L.  ed. 
700;  Benson  v.  United  States,  146 
U.  S.  325.  13  S.  Ct.  60.  36  L.  ed 
991. 

sFrisbie  v.  United  States,  157 
U.  S.  160.  15  S.  Ct.  586.  39  L.  ed. 


657;  Moore  v.  United  States,  160 
U.  S.  268.  16  S.  Ct.  294.  40  L.  ed. 
422;  United  States  v.  Potter,  56 
Fed.  83. 

^Claassen  v.  United  States,  142 
U.  S.  140.  12  S.  Ct.  169.  35  L.  ed. 
966. 
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Imperfections  and  defects  in  matter  of  form  in  an  indictment 
which  do  not  tend  to  the  prejudice  of  the  defendant  will  not  make 
it  insufficient  or  affect  the  trial,  judgment  or  other  proceeding.5 

At  least  twelve  grand  jurors  must  concur  to  return  an  in¬ 
dictment.6  (See  addenda,  page  122  post.) 

In  all  criminal  cases  the  defendant  may  be  found  guilty  of 
any  offense  which  is  necessarily  included  in  that  which  he  is 
charged  in  the  indictment,  or  of  an  attempt  to  commit  the 
offense  charged.7 

Under  the  provisions  of  sections  1035-37  R.  S.,  a  criminal 
cause  may  be  remitted  from  the  circuit  court  to  the  district 
court,  and  on  motion  of  the  district  attorney  be  remitted  back 
to  the  circuit  court.8 

Where  an  offense  is  begun  by  the  mailing  of  a  letter  in  one 
district  and  completed  by  the  receipt  of  a  letter  in  another 
district,  the  offender  may  be  punished  in  the  latter  district 
even  though  he  could  also  be  punished  in  the  other.9 

1 1  In  the  United  States  there  is  a  dual  system  of  government ; 
when  the  government  makes  an  Indian  a  citizen  of  the  United 
States  he  is  subject  to  the  state  laws. 

The  regulation  of  the  sale  of  intoxicating  liquor  is  within 
the  power  of  the  state,  and  the  license  exacted  by  the  national 
government  is  solely  for  revenue  and  not  an  attempt  to  exer¬ 
cise  police  power.”10 

A  United  States  senator  was  charged  with  having  received 
money  from  a  corporation  to  prevent  a  fraud  order  from  being 
issued  by  the  government.  The  indictment  charged  that  he  had 
received  money  therefor  at  St.  Louis.  The  evidence  showed 


5U.  S.  R.  S.  1025.  2  Fed.  Stat. 
Ann.  340;  United  States  v.  Tuska, 
14  Blatchf.  5.  28  Fed.  Cas.  No. 
16550. 

eU.  S.  R.  S.  sec.  1021.  2  Fed. 
Stat.  Ann.  336. 

UJ.  S.  R.  S.,  sec.  1035.  2  Fed. 
Stat.  Ann.  352;  United  States  7. 
Leonard,  2  Fed.  669. 


sUnited  States  v.  McKee,  4  Dill. 
1.  Fed.  Cas.  No.  15687. 

sPalliser  (In  re)  136  U.  S.  257. 
10  S.  Ct.  1034.  34  L.  ed.  514;  Ben¬ 
son  v.  Henkel,  198  U.  S.  1.  25 
S.  Ct.  569.  40  L.  ed.  919. 

loHeff  (Matter  of)  197  U.  S. 
488.  25  S.  Ct.  506.  49  L.  ed.  848. 
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that  the  corporation  had  mailed  him  checks  which  he  had 
cashed  at  Washington.  Held  the  evidence  sustained  the  in¬ 
dictment  in  this  regard.11 

When  a  jury  is  brought  before  the  court  because  unable  to 
agree,  it  is  not  material  for  the  court  in  order  to  instruct  it  as 
to  its  duty  and  the  propriety  of  agreeing  to  understand  the 
proportion  or  division  of  opinion,  and  the  proper  administra¬ 
tion  of  the  law  does  not  require  or  permit  such  question  on  the 
part  of  the  presiding  judge.12  (See  addenda,  page  122  post.) 

§  66.  Plea  of  misnomer,  United  States  court. — 

(Caption.) 

And  George  Doe,  who  is  indicted  by  the  name  of  John  Doe,  in 
his  own  proper  person  now  comes  into  court,  and  having  heard 
the  said  indictment  read,  says  that  he  was  baptized  by  the  name 

of  George  Doe,  to-wit;  at . in  the  county  of . 

in  the  state  of  . ,  and  by  the  Christian  name  of 

George;  and  has  also,  since  said  baptism,  been  called  and 
known  by  the  name  of  George,  without  this,  that  he,  the  said 
George  Doe,  now  is  or  at  any  time  hitherto  has  been  called  or 
known  by  the  Christian  name  of  John,  as  by  said  indictment 
is  alleged,  and  this  the  said  George  Doe  is  ready  to  verify; 
wherefore  he  prays  judgment  of  the  said  indictment,  and  that 
the  same  may  be  quashed,  etc. 


Bangs  &  Bangs. 
Attorneys  for  Defendant. 


State  of  Illinois, 
County  of . . 


George  Doe,  the  defendant  in  this  prosecution,  makes  oath 
and  says  that  the  foregoing  plea  is  true  in  substance  and 
matter  of  fact,  and  that  the  defendant  was  baptized  by  the 
name  of  George,  and  has  never  been  called  by  any  other  Chris¬ 
tian  name. 


(Signed.)  George  Doe. 


iiBurton  v.  United  States,  196 


U.  S.  283.  25  S.  Ct.  243.  49  L.  ed. 
482. 


i2ldem. 
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Subscribed  and  sworn  to  before  me  this 

. ,  19.... 


day  of 
K.  K. 


Notary  Public  (or  Clerk.) 

My  commission  expires . ,  19 ... . 

(Seal.) 


§  67.  Replication  to  a  plea  of  misnomer,  United  States 
court. — 

(Caption.) 

And  hereupon,  W.  T.,  the  attorney  for  the  United 
States,  who  prosecutes  in  behalf  of  the  said  United  States, 
says  that  the  said  indictment,  by  reason  of  anything  by  the 
said  George  Doe  in  his  said  plea  alleged,  ought  not  to  be 
quashed,  because  the  said  George  Doe,  long  before,  and  at  the 
time  of  the  preferring  of  such  indictment,  was,  and  still  is, 
known  as  well  by  the  name  of  John  Doe  as  by  the  name  of 

George  Doe,  at  to-wit:  . ,  in  the  county  of 

. ,  in  the  state  of  Illinois,  and  this  the  said  W. 

T.  prays  may  be  inquired  of  by  the  country,  etc. 

W.  T., 

United  States  Attorney. 

§  68.  Special  plea,  United  States  court. — 

(Caption.) 

And  now  comes  the  said  J ohn  Doe,  in  his  own  proper  person 
into  court,  and  having  heard  the  indictment  read,  says  that  the 
United  States  ought  not  further  to  prosecute  this  indictment 
against  him,  the  said  John  Doe,  because  he  says  (here  set  forth 
the  grounds  of  the  plea),  and  this  the  said  John  Doe  is  ready 
to  verify;  wherefore  he  prays  judgment,  and  that  he  may  be 
dismissed  and  discharged  by  this  court  from  the  said  premises 
in  the  said  indictment  above  specified. 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 
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§  69.  Replication  to  special  plea,  United  States  court. — 

(Caption.) 

Now  comes  W.  T.,  attorney  for  the  United  States,  in  and  for 

the . district  of  Illinois,  who  prosecutes  for  the  said 

United  States  in  this  behalf,  and  says  that  the  United  States 
ought  not  to  be  precluded  from  prosecuting  the  said  indict¬ 
ment  against  the  said  John  Doe  by  reason  of  anything  pleaded 
in  bar  as  alleged  in  this  plea  of  the  said  defendant,  John  Doe, 
for  the  reason  that  (here  set  forth  the  grounds  for  the  replica¬ 
tion),  and  this  the  said  W.  T.  prays  may  be  inquired  of  by  the 
country. 

Wherefore  he  prays  judgment,  and  that  the  said  John  Doe 
may  be  convicted  of  the  premises  in  the  said  indictment  above 
specified. 

W.  T., 

United  States  Attorney 


§  70.  Plea  of  former  jeopardy. 

(Caption.) 

And  the  said  John  Doe  in  his  own  proper  person,  now  comes 
into  court,  and  having  heard  the  said  indictment  read,  and 
protesting  that  he  is  not  guilty  of  the  premises  charged  in  the 
said  indictment,  says  that  the  said  United  States  ought  not  to 
further  prosecute  the  said  indictment  against  the  said  John 

Doe  in  respect  to  the  offense  in  the  .  term  of  the 

United  States  court  for  the . district  of . ,  on 

to-wit,  . 19 .... ,  (Here  set  forth  the  former  judg¬ 

ment  and  conviction  verbatim  and  the  proceedings  as  follows,) 
as  by  the  record  thereof,  in  the  said  court  remaining  entered 
fully  appears;  which  said  judgment  and  conviction  still  re¬ 
mains  in  full  force  and  effect,  and  not  in  any  respect  reversed 
or  made  void.  And  the  said  John  Doe  further  says  that  the 
said  George  Doe  and  John  Doe  so  indicted  and  convicted  are 
one  and  the  same  person  and  not  other  and  different  persons. 
And  the  said  John  Doe  further  says  that  the  crime  charged 
of  which  the  said  George  Doe  was  so  indicted  and  convicted, 
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as  aforesaid,  and  the  crime  charged  for  which  he  is  now  in¬ 
dicted  are  one  and  the  same  crime  and  not  other  and  different 
crimes,  and  this  the  said  John  Doe  is  ready  to  verify. 

Wherefore  he  prays  judgment  as  the  said  United  States 
ought  not  to  further  prosecute  the  said  indictment  against  the 
said  John  Doe  in  respect  of  the  said  offense  in  the  said  indict¬ 
ment  mentioned  and  the  said  John  Doe  may  be  dismissed  and 
discharged  from  the  same. 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

At  common  law  protection  from  second  jeopardy  for  the 
same  offense  clearly  included  immunity  from  second  prosecu¬ 
tion  where  the  court  having  jurisdiction  had  acquitted  the  ac¬ 
cused  of  the  offense.  This  is  the  rule  even  though  no  judg¬ 
ment  had  been  rendered  on  the  verdict.13 

If  the  jury  be  discharged  by  the  court  because  of  their  being 
unable  to  agree  upon  a  verdict,  the  accused,  if  tried  a  second 
time,  can  not  be  said  to  have  been  put  twice  in  jeopardy  of  life 
or  limb  whether  regard  be  had  to  the  fifth  or  fourteenth  amend¬ 
ments.14 

§  71.  Demurrer  to  an  indictment  or  information. 

(Caption.) 

And  now  comes  John  Doe  in  his  own  proper  person  into 
court,  and  having  heard  the  indictment  (or  information)  read, 
says  that  the  said  indictment  (or  information)  and  the  matters 
therein  contained  in  manner  and  form  as  the  same  are  above 
stated  and  set  forth,  are  not  sufficient  in  law ;  that  he,  the  said 
John  Doe,  is  not  bound  by  the  law  of  the  land  to  answer  the 
same,  and  this  he  is  ready  to  verify. 

Wherefore  for  want  of  sufficient  indictment  (or  information) 
in  this  behalf  the  said  John  Doe  prays  judgment  and  that  by 

isKepner  v.  United  States,  195  i4Dreyer  v<  Illinois,  187  U.  S. 
U.  S.  100.  24  S.  Ct.,  797.  49  L.  ed.  71.  23  S.  Ct.  28.  46  L.  ed.  79. 

114. 
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the  court  he  may  be  dismissed  and  discharged  from  the  said 
premises  in  the  said  indictment  (or  information)  specified. 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

Section  26  of  the  United  States  R.  S.  provides  that : 

‘‘In  every  case  in  any  court  of  the  United  States  where  a 
demurrer  is  interposed  to  any  indictment,  or  to  any  count,  or 
counts  thereof,  or  to  any  information,  and  the  demurrer  is 
overruled,  the  judgment  shall  be  respondeat  ouster;  and  there¬ 
upon  a  trial  may  be  ordered  at  the  same  term,  or  a  continuance 
may  be  ordered,  as  justice  may  require.’ ’ 

§  72.  Joinder  to  demurrer. 

(Caption.) 

And  W.  T.,  the  United  States  attorney  for  the . 

district  of  Illinois,  who  prosecutes  in  behalf  of  the  said  United 
States,  says  that  the  said  indictment  and  the  matters  therein 
contained,  in  manner  and  form  as  the  same  are  above  stated 
and  set  forth  are  sufficient  in  law  to  compel  the  said  John  Doe 
to  answer  the  same,  and  the  said  W.  T.,  who  prosecutes  as 
aforesaid,  is  ready  to  verify  and  prove  the  same  as  the  court 
shall  direct  and  award. 

W.  T., 

United  States  Attorney. 

(The  joinder  to  a  demurrer  is  usually  made  orally.) 

§  73.  Demurrer  to  a  plea  in  bar.--. 

(Caption.) 

And  W.  T.,  United  States  attorney  for  the . district 

of  Illinois,  who  prosecutes  on  behalf  of  the  said  United  States, 
after  the  said  plea  of  the  said  J ohn  Doe  by  him  pleaded  herein, 
says  that  the  same  and  the  matters  therein  contained  in  manner 
and  form  as  the  same  are  above  pleaded  and  set  forth,  are  not 
sufficient  in  law  to  bar  or  preclude  the  United  States  from 
prosecuting  the  said  indictment  against  the  said  John  Doe, 
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and  that  the  said  United  States  is  not  bound  by  the  law  of  the 
land  to  answer  the  same,  and  this  the  said  W.  T.,  who  prose¬ 
cutes  as  aforesaid,  is  ready  to  verify. 

Wherefore  for  want  of  sufficient  plea  in  this  behalf  the  said 
W.  T.,  for  the  United  States,  prays  judgment  and  that  the 
said  John  Doe  may  be  convicted  of  the  premises  of  the  said 
indictment  specified. 

W.  T., 

United  States  Attorney. 


§  74.  Challenges  in  criminal  cases  in  United  States  court — 
Limitations,  etc. — Sec.  819  of  the  U.  S.  R.  S.  “When  the  of¬ 
fense  charged  is  treason  or  capital  offense,  the  defendant  shall 
be  entitled  to  twenty  and  the  United  States  to  five  peremptory 
challenges.  On  the  trial  of  any  other  felony  the  defendant 
shall  be  entitled  to  ten  and  the  United  States  to  three ;  and  in 
all  other  cases,  civil  and  criminal,  each  party  shall  be  entitled 
to  three  peremptory  challenges.  ” 

In  the  federal  court  as  well  as  the  state  court,  there  is  a 
limit  in  which  criminal  proceedings  may  be  instituted.15 

Not  necessary  to  file  a  special  plea,  the  question  of  limitation 
may  be  shown  under  a  plea  of  not  guilty.16 

Limitations  can  not  be  set  up  by  demurrer.17 

Voluntary  statements  made  by  a  defendant  before  and  after 
a  preliminary  examination  are  admissable  when  made  to  the 
magistrate.18  It  is  now  the  well  settled  rule  that  in  all  criminal 
cases  of  corpus  delicti,  as  well  as  that  the  defendant  committed 
the  crime  may  be  proved  by  circumstantial  evidence.19  (See 
addenda,  page  122  post.) 


isu.  S.  R.  S.,  sec.  1043.  2  Fed. 
Stat.  Ann.  358.  For  time  in  which 
crime  may  be  punishable  in  Illi¬ 
nois  see  Hurd’s  R.  S.  1908,  p.  775. 

leUnited  States  v.  Cook,  84  U. 
S.  (17  Wall)  168.  21  L.  ed.  538. 
i7ldem;  United  States  v.  Wat¬ 


kins,  3  Cranch  C.  C.  441.  28  Fed. 
Cas.  16649. 

i»Hardy  v.  United  States,  186 
U.  S.  224.  22  S.  Ct.  889.  46  L.  ed. 
1137. 

isDimmick  v.  United  States,  70 
C.  C.  A.  141.  135  Fed.  257. 
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§  75.  Trial  proceedings. — After  the  pleadings  are  settled  by 
counsel  for  the  government  and  the  defendant,  the  case  we  will 
assume  is  called  for  trial,  a  jury  is  selected,  after  which  the 
United  States  attorney  makes  a  statement  of  what  he  expects 
to  prove  and  the  allegations  contained  in  the  indictment. 
Counsel  for  the  defendant  makes  his  statement  to  the  jury  of 
what  the  defense  will  be.  (In  some  courts  counsel  for  de¬ 
fendant  may  make  such  statement  after  the  government  has 
rested.)  The  witnesses  are  then  sworn.  After  the  govern¬ 
ment  shall  have  rested  its  case,  counsel  for  the  defendant 
may  request  the  court  to  instruct  the  jury  to  find  the  de¬ 
fendant  not  guilty.  If  overruled,  counsel  for  defendant  will 
then  have  his  witnesses  sworn,  after  which  they  will  testify. 
At  the  close  of  all  the  evidence  counsel  for  defendant  may  re¬ 
new  his  motion  and  request  the  court  to  instruct  the  jury  to 
find  the  defendant  not  guilty.  If  the  peremptory  instruction 
is  refused,  the  court  will  prepare  the  charge  which  will  be 
given  to  the  jury.  In  the  meantime  the  United  States  attorney 
will  open  the  argument,  after  which  counsel  for  defendant 
will  be  heard,  the  United  States  attorney  will  then  close. 
The  jury  are  then  charged  by  the  court.  If  counsel  for  de¬ 
fendant  has  any  propositions  of  law  that  he  desires  submitted, 
he  may  submit  them  to  the  court.  If  the  propositions  are  re¬ 
fused,  error  may  be  predicated  thereon.  Only  such  portions 
of  the  court’s  charge  to  the  jury  can  be  assigned  as  error  in 
the  upper  court  as  are  specifically  objected  to. 

While  no  motion  or  request  was  made  to  find  the  defendant 
not  guilty,  where  there  is  no  evidence  to  sustain  the  verdict 
the  court  is  justified  in  this  case  in  considering  it.20 

§  76.  Motion  for  a  new  trial. — 

(Caption.) 

Now  comes  the  defendant  and  moves  the  court  to  set  aside 
the  verdict  of  the  jury  and  to  grant  him  a  new  trial  herein  for 
the  following  reasons : 

aoClyatt  v.  United  States,  197 
U.  S.  207-21.  25  S.  Ct.  429.  49 
L.  ed.  726. 
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First.  The  court  erred  in  overruling  defendant’s  motion  to  in¬ 
struct  the  jury  to  find  for  defendant  made  at  the  close 
of  all  the  testimony  for  the  government. 

Second.  The  court  erred  in  overruling  defendant’s  motion  to 
instruct  the  jury  to  find  for  the  defendant  made  at  the 
close  of  all  the  evidence. 

Third.  The  verdict  is  contrary  to  law. 

Fourth.  The  verdict  is  contrary  to  the  evidence. 

Fifth.  The  court  erred  in  certain  particulars  of  its  general 
charge  excepted  to  by  the  defendant  at  the  time. 

Seventh.  The  district  attorney’s  remarks  in  his  closing  argu¬ 
ment  were  prejudicial  wherein  he  said  (here  set  forth 
what  it  was). 

Eighth.  And  all  other  errors  of  law  appearing  on  the  trial, 
prejudicial  to  the  defendant.  (Set  forth  any  other 
grounds.) 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

(See  addenda,  page  122  post.) 

In  the  federal  court  the  refusal  to  grant  a  new  trial  has  been 
held  not  to  be  assignable  error.21 

The  refusal  to  grant  a  new  trial  in  a  criminal  case,  however, 
was  held  reversible  error.22 

A  jury  may  convict  the  defendant  of  a  lesser  crime,  which  is 
necessarily  included  in  the  one  charged,  but  the  evidence  must 
justify  such  conviction.23 

If  counsel  desires,  he  may  also  file  a  motion  in  arrest  of  judg¬ 
ment  as  follows: 


21  Pittsburg,  C.  &  St.  L.  R.  Co. 
v.  Heck,  102  U.  S.  120.  26  L.  ed. 
58;  Condran  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  14  C.  C.  A.  506.  67  Fed. 
522.  32  U.  S.  App.,  182. 


220gden  v  United  States,  50  C. 
C.  A.  380.  112  Fed.  523. 

23Sparf  v.  United  States,  156 
U.  S.  51.  15  S.  Ct.  273.  39  L.  ed. 
343;  United  States  v.  Leonard,  2 
Fed.  669. 


8i 


MOTION  IN  ARREST  OF  JUDGMENT 


[§  77 


§  77.  Motion  in  arrest  of  judgment. — 

In  the  District  (or  Circuit)  Court  of  the  United 

States  for  the  .  District  of  Illinois, 

.  Term,  A.  D.  19 - 


The  United  States, 
vs. 

John  Doe. 


Fraudulent  claim,  etc. 

Motion  in  arrest  of  judgment. 


And  now  comes  the  defendant  and  moves  the  court  to  arrest 
judgment  on  each  and  every  count  in  the  indictment  herein 
on  which  the  defendant  was  convicted,  because  the  facts  there¬ 
in  stated  do  not  constitute  an  offense  against  the  laws  and 
statutes  of  the  United  States. 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

(Set  forth  any  additional  reasons.) 

Where  the  record  does  not  show  that  the  defendant  was 
present  when  sentenced,  the  case  will  be  remanded  for  new 
sentence.24 

If  the  motion  for  a  new  trial  is  overruled,  then  it  should 
appear  that  such  ruling  was  excepted  to.  If  the  motion  in  ar¬ 
rest  of  judgment  was  overruled,  it  must  appear  to  have  been 
excepted  to.  After  overruling  the  motion  for  new  trial,  and 
the  motion  in  arrest  the  court  will  then  enter  up  judgment 
and  sentence.  Error  does  not  lie  to  review  a  conviction  until 
after  sentence;  it  must  appear  of  record. (c> 

The  next  step  will  be  the  bill  of  exceptions. 


§  78.  Bill  of  exceptions  criminal  case,  United  States  court. 

The  District  (or  Circuit)  Court  of  the  United 

States . District  of  Illinois, . 

Term,  A.  D.  19. . . . 


24Breese  v.  United  States,  45  (c)Hill  v.  People,  10  N.  Y.  App. 
C.  C.  A.  535.  106  Fed.  680;  Hill  463. 

v.  People,  10  N.  Y.  App.  463. 
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United  States, 

vs.  iNo . Bill  of  Exceptions. 

John  Doe, 

Be  it  remembered  that  on  the  trial  of  this  cause  in  this  court, 
at  the . term.  A.  D.  19 .... ,  of  said  court,  the  Honor¬ 
able  . ,  judge  presiding,  when  the  following  pro¬ 

ceedings  were  had,  to-wit :  the  jury  was  impannelled  and 
sworn  according  to  law  and  thereupon  the  government,  to 
sustain  the  issues  upon  its  part,  offered  the  testimony  of  the 
following  witnesses  as  its  evidence  in  chief.  (Here  set  forth 
the  government’s  testimony  at  length.) 

At  the  close  of  the  foregoing  evidence  in  chief  offered  by 
the  government,  the  counsel  for  the  defendant  moves  the 
court  to  direct  a  verdict  for  the  defendant,  submitted  the 
same  and  the  reason  therefor  in  writing  in  the  words  and 
figures  following:  (Here  set  out  the  motion  to  instruct  for  the 
defendant.) 

The  court  overruled  said  motion,  stating  that  the  defendant 
could  rely  upon  the  same  at  the  close  of  its  evidence,  to  which 
ruling  of  the  court  counsel  for  the  defendant  then  and  there 
excepted. 

The  defendant,  to  sustain  the  issues  on  his  part,  then  through 
his  counsel  offered  the  testimony  of  the  following  witnesses 
as  his  evidence  in  chief:  (Here  set  out  the  defendant’s  testi¬ 
mony  at  length.) 

This  was  all  the  evidence  in  the  case,  and  at  its  conclusion 
the  defendant  again  renewed  the  said  motion  in  writing,  as 
above  printed,  to  direct  the  verdict  in  his  favor,  and  after  the 
argument  of  counsel,  both  of  the  plaintiff  and  defendant,  to 
the  court  upon  said  motion,  and  also  to  the  issue  upon  said 
case  upon  its  merits,  the  said  motion  was  by  the  court  in  its 
charge  to  the  jury  overruled,  and  to  which  action  of  the  court 
in  overruling  the  same,  the  defendant  then  and  there  did  by 
the  permission  of  the  court  except. 

After  said  argument  the  court  charged  the  jury  as  follows : 
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(Here  set  out  the  charge  of  the  court  to  the  jury,  the  excep¬ 
tion  thereto  and  the  special  requests  to  charge,  indicating 
whether  given  or  refused,  and  exceptions  taken  and  allowed.) 

The  jury  thereupon  retired  to  consider  of  their  verdict,  and 
having  returned  into  court,  a  verdict  for  the  government  (or 
plaintiff)  as  follows:  (Here  insert  the  verdict  of  the  jury.) 

That  the  defendant  afterwards,  on  to-wit : . day  of 

. ,  19....,  moved  the  court  to  set  aside  the  said 

verdict  and  grant  him  a  new  trial.  (Here  set  out  motion  for 
a  new  trial)  which  was  after  argument  by  counsel  for  and 

against  and  after  due  consideration  by  the  court  on  the . 

day  of . ,  19. . . .,  overruled. 

And  now  in  furtherance  of  justice  and  that  right  may  be  done 
the  defendant,  John  Doe  tenders  and  prays  the  foregoing  as  his 
bill  of  exceptions  in  this  case  to  the  use  of  the  court,  and  prays 
that  the  same  may  be  settled  and  allowed  and  signed  and  sealed 
by  the  court  and  made  a  part  of  the  record,  and  the  same  is 
accordingly  done  this . day  of . 19.  . .  . 

C.  W.,  Trial  Judge. 

(See  addenda,  page  122  post.) 

If  a  motion  in  arrest  was  filed  and  overruled,  it  too  should  be 
incorporated  in  the  bill  of  exceptions. (d) (e) 

In  preparing  a  bill  of  exceptions  counsel  should  be  careful  to 
have  it  appear  that  the  grounds  of  exeception  to  the  admission 
of  testimony  are  specifically  stated.  A  defense  not  considered 
nor  determined  in  the  lower  court  may  not  be  urged  in  the 
supreme  court  or  the  circuit  court  of  appeals.  A  general  excep¬ 
tion  which  fails  to  point  out  the  grounds  of  exception  does  not 
furnish  a  proper  basis  for  review  in  an  appellate  court. 

The  objection  that  the  question  (or  answer)  is  incompetent, 
immaterial  and  irrelevant  is  generally  insufficient.25 


(d) Hausler  v.  Commonwealth 
El.  Co.,  240  Ill.  201.  88  N.  E.  561. 

(e)  Esmond  v.  Esmond,  142  Ill. 
App.  233;  Keller  v.  Jersey  County, 
142,  Ill.  App.  514. 


ssMerchants  Ins.  Co.  v.  Buck¬ 
ner,  49  C.  C.  A.  80.  110  Fed.  345; 
Baltimore  &  O.  R.  Co.  v.  Hellen- 
thal,  31  C.  C.  A.  414.  88  Fed.  116. 
60  U.  S.  App.,  156;  Toplitz  v. 
Hedden,  146  U.  S.  252.  13  S.  Ct. 
70.  36  L.  ed.  961. 
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The  general  rule  as  to  allowance  of  bills  of  exceptions  is  thus 
stated  by  Justice  Gray:  “By  the  uniform  rules  of  decision, 
no  exceptions  to  rulings  at  a  trial  can  be  considered  by  this 
court,  unless  they  are  taken  at  the  trial  and  were  also  embodied 
in  a  former  bill  of  exceptions  prayed  to  and  at  the  same  term,  or 
within  a  certain  time  allowed  by  an  order  entered  at  that  term, 
or  by  standing  rule,  or  by  consent  of  parties;  and  save  under 
very  extraordinary  circumstances,  they  must  be  allowed  by  the 
judge  or  filed  with  the  clerk  during  the  same  term.”26 

The  exceptions  to  the  rulings  of  the  court  below  must  be  taken 
at  the  time  and  stated  in  the  bill  of  exceptions  or  they  will  not 
be  considered  by  the  appellate  court.27 

After  the  term  has  expired,  without  the  court’s  control  over 
the  case  being  reserved  by  standing  rule  or  special  order,  and 
especially  after  a  writ  of  error  has  been  entered  in  this  court,  all 
authority  of  the  court  below  to  allow  a  bill  of  exceptions  then 
first  presented,  or  to  alter  or  to  amend  a  bill  of  exceptions  already 
allowed  and  filed  is  at  an  end.28 

A  bill  of  exceptions  may  be  settled  and  filed  at  the  term  a 
motion  for  new  trial  is  overruled.29 

It  is  true  there  is  no  affirmative  statement  in  the  bill  of 
exceptions  that  it  contains  all  the  testimony,  but  such  omission  is 
not  fatal.30 

If  a  controversy  arises  between  counsel  as  to  what  should  be 
incorporated  in  the  bill  of  exceptions,  the  matter  in  dispute  is 
submitted  to  the  judge.  In  a  criminal  case  writ  of  error  is  the 
mode  and  not  appeal.31 


‘^Michigan  Ins.  Bank  v.  Eldred, 
143  U.  S.  293,  298.  12  S.  Ct.  450. 
36  L.  ed.  162. 

27Allis  v.  United  States,  155  U. 
S.  117.  15  S.  Ct.  36.  39  L.  ed. 

91;  Boston  &  A.  R.  Co.  v.  O’¬ 

Reilly,  158  U.  S.  334.  15  S.  Ct. 
830.  39  L.  ed.  1006. 

zsUnited  States  v.  Breitling,  61 
U.  S.  (20  How.)  252.  15  L.  ed.  900; 
Muller  v.  Ehlers,  91  U.  S.  249. 

22  L.  ed.  319;  Davis  v.  Patrick, 

122  U.  S.  138.  7  S.  Ct.  1102.  30 


L.  ed.  1090;  Jones  v.  Grover  & 
Baker  Sewing  Mach.  Co.,  131  U. 
S.  Appendix  150.  33  L.  ed.  925. 

2f>Merchants’  Ins.  Co.  v.  Buck¬ 
ner,  39  C.  C.  A.  19  98  Fed.  222. 

sociyatt  v.  United  States,  197 
U.  S.  207-20.  25  S.  Ct.  429.  49  L. 
ed.  726. 

siStevens  v.  Clark,  10  C.  C.  A. 
379.  62  Fed.  321.  18  U.  S.  App. 
584;  Nelson  v.  Huidekoper,  13 
C.  C.  A.  658.  66  Fed.  616.  30  U. 
S.  App.  88. 
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Court  of  appeals  has  jurisdiction  of  all  criminal  cases  on 
appeal  except  capital. (f) 

The  next  step  will  be  the  filing-  of  an  appeal  bond  (if  one  is 
required),  the  petition  for  writ  of  error,  and  assignment  of 
error.  These  are  filed  in  the  trial  court.  (See  addenda,  page  122 
post.) 

§  79.  Bond  to  appeal,  district  (or  circuit)  court  to  court  of 
appeals. 

(File  in  the  district  court.) 

(Style  of  cause.) 

Know  all  men  by  these  presents:  That  we,  John  Doe  as  prin¬ 
cipal  and  A.  A.  and  B.  B.  as  sureties,  are  held  and  firmly  bound 

unto  the  United  States  in  the  full  and  just  sum  of  $ . 

to  be  paid  to  the  United  States,  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this . day  of . 

A.  D.  19 _ 

Whereas,  lately  at  a  term  of  the  United  States  district  (or 

circuit)  court  for  the . district  of  Illinois,  in  a  suit 

depending  therein  between  the  United  States  v.  John  Doe  and  a 

judgment  was  on . 19.  . .  .rendered  against  the  said 

John  Doe,  and  the  said  John  Doe  having  obtained  a  writ  of  error 
and  filed  a  copy  thereof  in  the  clerk’s  office  of  the  said  court,  to 
reverse  the  judgment  in  said  suit,  and  a  citation  having  been 
issued  directed  to  the  said  United  States,  citing  and  admonishing 
it  to  be  and  appear  at  a  session  of  the  United  States  circuit  court 
of  appeals,  seventh  circuit,  at  Chicago,  within  thirty  days  from 
the  date  thereof. 

Now,  the  condition  of  the  above  obligation  is  such  that  if  the 
said  John  Doe  shall  prosecute  his  writ  of  error  to  effect  and 
answer  all  damage  and  costs,  if  he  fail  to  make  his  plea  good, 
then  the  above  obligation  to  be  void ;  else  to  remain  in  full  force 
and  virtue.  (Signed)  John  Doe.  (Seal.) 

A.  A.  (Seal.) 

B.  B.  (Seal.) 

(f)  Davis  v.  United  States,  46  C. 

C.  A.  619.  107  Fed.  753. 
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(Justification  of  sureties.) (s) 

Approved  by . 

(Any  district  or  circuit  judge  of  that  circuit.) 

If  the  judge  feels  that  the  court  attaches  should  be  protected 
in  their  fees,  and  the  defendant  is  unable  to  procure  some  one  to 
sign  his  bond,  it  sometimes  occurs  that  the  court  will  permit  a 
cash  deposit  to  be  made  with  the  clerk ;  thus : 

§  80.  Order  permitting  cash  deposit  in  lieu  of  bond. 

(File  in  district  court.) 

In  the  district  (or  circuit)  court  of  the  United 

States  for  the . district  of  Illinois, 

. term,  A.  D.  19. . . . 

The  United  States,  plaintiff  > 

v.  I  (To  appeal  to  the  United  States 

John  Doe,  defendant.  J  circuit  court  of  appeals, . 

circuit  (or  U.  S.  supreme  court.) 

Writ  of  error  U.  S.  Circuit  Court  of  Appeals  to 
the  U.  S.  District  (or  Circuit)  Court  of  the 
.  District  of  Illinois. 

The  defendant  herein  having  prayed  an  appeal  herein  to 
remove  this  cause  to  the  circuit  court  of  appeals  for  the  seventh 
circuit  (or  to  the  United  States  supreme  court,  as  the  case  may 
be)  to  reverse  the  judgment  (and  sentence)  entered  herein  on 
the . day  of . 19.... it  is  hereby  ordered  that 


he  may  deposit . dollars  in  lawful  money  of  the  United 

States  with  the  clerk  of  this  court,  in  lieu  of  bond,  as  security 
for  costs  of  said  appeal  (writ  of  error). 

(Signed)  O.  H.,  Judge. 

Dated . A.  D.  19 - 


§  81.  Appeal  bond  U.  S.  district  court,  to  Court  of  Appeals, 
(short  form). 

(File  in  the  District  Court.) 

In  the  district  (or  circuit)  court  of  the  United 

States . district  of  Illinois . 

term,  A.  D.  19.  . .  . 

(g)See  form  on  p.  70. 
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United  States,  plaintiff,  ^ 

v.  I  Appeal  to  the  United  States 

John  Doe,  defendant.  J  circuit  court  of  appeals, 
seventh  circuit  (or  supreme 
court  of  the  U.  S.) 

I  hereby  acknowledge  myself  security  for  costs  of  appeal  in  the 


above  entitled  cause.  D.  D.  (Seal.) 

Taken  and  acknowledged  before  me  this . day  of 

. A.  D.  19....  J.  J., 


Clerk  of  district  (or  circuit)  court  of  the  United  States . 

district  of  Illinois. 

§  82.  Justification  of  surety. — I,  D.  D.,  a  resident  of  said 
district,  do  solemnly  swear  that,  after  paying  my  just  debts  and 

liabilities,  I  am  worth . dollars  in  real  estate  within  the 

jurisdiction  of  this  court  and  subject  to  execution,  levy  and  sale. 


D.  D. 

Sworn  to  and  subscribed  before  me  this . day  of . 

A.D.  19....  ’  J.  j., 


Clerk  of  said  court  (or  Notary  Public.) 

(A  bond  to  pay  costs  of  appeal  does  not  release  John  Doe. 
See  appearance  bond,  page  69.) 

Under  the  foregoing  bond  the  surety  will  only  be  liable  for  the 
costs  of  appeal,  should  the  conviction  be  sustained.  ( See  addenda, 
page  122  post.) 

The  constitution  provides  that:  “In  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by 
an  impartial  jury  of  the  state  and  district  wherein  the  crime 
shall  have  been  committed,  which  district  shall  have  been  pre¬ 
viously  ascertained  by  law ;  and  to  be  informed  of  the  nature  and 
cause  of  the  accusations ;  to  be  confronted  with  the  witnesses 
against  him;  to  have  compulsory  process  for  obtaining  witnesses 
in  his  favor,  and  to  have  assistance  of  counsel  for  his  defense.’’ 

Under  this  section  of  the  constitution,  a  person  charged  with 
having  committed  a  crime  should  not  be  precluded  from  appeal¬ 
ing  his  case  simply  because  he  has  not  money  with  which  to 
pay  the  expenses  of  an  appeal.  However,  such  matters  are 
largely  within  the  discretion  of  the  court. 
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§  83.  Appeals. — Under  section  3  of  the  act  of  March  3,  1891, 
which  created  the  United  States  circuit  court  of  appeals,  it  is 
provided  that  “all  appeals,  whether  by  writ  of  error  or  other¬ 
wise  shall  hereafter  be  taken  or  allowed  from  any  district  or 
circuit  court  to  the  United  States  circuit  court  of  appeals;  or 
if  appeal  will  lie  direct  to  the  United  States  supreme  court,  then 
from  such  district  or  circuit  court  to  the  supreme  court  direct. 
Appeal  to  the  supreme  court  of  the  United  States  will  lie  in 
the  following  cases  only: 

In  any  case  in  which  the  jurisdiction  of  the  court  is  an  issue. 
In  such  case  the  question  of  jurisdiction  alone  shall  be  certified 
to  the  supreme  court  from  the  court  below  for  decision. 

From  the  final  sentences  and  decrees  in  prize  cases.  In  cases 
of  conviction  of  a  capital  crime. 

In  any  case  that  involves  the  construction  or  application  of 
the  constitution  of  the  United  States,  or  in  any  case  in  which  the 
constitutionality  of  any  law  of  the  United  States  or  the  validity 
or  construction  of  any  treaty  made  under  its  authority  is 
drawn  in  question. 

In  any  case  in  which  the  constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  constitution  of  the  United 
States. 

Nothing  in  this  act  shall  affect  the  jurisdiction  of  the  supreme 
court  in  cases  appealed  from  the  highest  court  of  the  state,  nor 
the  construction  of  the  statute  providing  for  review  of  such 
cases.” 

Every  other  case  would,  therefore,  be  appealable  to  the  United 
States  circuit  court  of  appeals. 

§  84.  Writ  of  error  and  writ  of  certiorari. — Section  6  of 
said  act  provides:  “That  in  a  criminal  case  where  the  decision 
of  the  United  States  circuit  court  of  appeals  is  final,  the  court 
may  certify  to  the  supreme  court  of  the  United  States  any  ques¬ 
tions  or  propositions  of  law  concerning  which  it  desires  the 
instruction  of  that  court  for  its  proper  decision.  In  such  case 
the  United  States  supreme  court  may  require  that  the  whole 
record  and  cause  be  sent  up  to  it  for  its  consideration.”  The  act 
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further  provides  “that  the  supreme  court  of  the  United  States 
reserves  the  right  by  writ  of  certiorari  proceedings  to  have  any 
case  brought  before  it  for  review.”  Therefore,  in  the  event  of 
John  Doe  having  been  found  guilty,  it  will  be  for  counsel  to 
determine  where  the  appeal  will  lie — to  the  United  States  circuit 
court  of  appeals  or  to  the  supreme  court  of  the  United  States. 
The  mode  is  by  writ  of  error.  If  the  appeal  will  lie  to  the  United 
States  circuit  court  of  appeals  and  an  unfavorable  decision  is 
rendered  there,  counsel  may  procure  a  certificate  of  importance 
(certificate  of  instruction,  as  it  is  sometimes  called)  from  the 
judges  of  the  United  States  circuit  court  of  appeals  and  have  the 
case  taken  to  the  supreme  court  by  writ  of  error.  Should  the 
certificate  be  refused,  then  writ  of  error  will  not  lie  and  the 
only  recourse  will  be  to  go  before  the  supreme  court  and  petition 
for  a  writ  of  certiorari. 

The  appeal  from  a  district  (or  circuit)  court  to  the  United 
States  circuit  court  of  appeals,  or  to  the  supreme  court  of  the 
United  States,  in  a  criminal  case,  the  procedure  is  by  writ  of 
error.  Appeal  will  lie  in  chancery  (equity),  but  not  in  a  crini' 
inal  case  brought  up  for  review. 

Appeal  will  not  lie  to  the  circuit  court  of  appeals  in  a  crim¬ 
inal  case.  The  appeal  is  therefore  dismissed.32 

It  has  been  held  that  appeal  is  the  only  mode  by  which  a 
chancery  proceeding  may  be  reviewed.  Writ  of  error  will  not 
lie.  Where  an  action  is  one  of  law,  an  appeal  may  be  prayed 
for  and  allowed.  The  court,  however,  has  no  jurisdiction  even 
by  consent. 

§  85.  Appeal  and  writ  of  error. — The  appropriate  and  only 
mode  of  bringing  cases  of  law  for  review  before  this  court  is  by 
writ  of  error.  An  appeal  is  applicable  only  in  chancery  cases. 
Equity  cases  must  be  brought  up  by  appeal  which  brings  up 
the  entire  record  upon  the  facts  as  well  as  the  law.  A  writ  of 
error  carries  up  nothing  but  questions  of  law.33 

32DeLemos  v.  United  States.  46  asstevens  v.  Clark,  10  C.  C.  A. 
C.  C.  A.  196.  107  Fed.  121;  Nelson  379.  62  Fed.  321.  18  U.  S.  App. 
v.  Lowndes  Co.,  35  C.  C.  A.  419.  584. 

93  Fed.  538. 
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We  have  so  often  decided  that  notwithstanding  the  peculiari¬ 
ties  of  the  civil  code  of  Louisana  the  distinction  between  law 
and  equity  must  be  preserved  in  the  federal  courts,  and  that 
equity  causes  from  that  circuit  must  come  here  by  appeal, 
and  common  law  causes  by  writ  of  error,  and  we  can  not  de¬ 
part  from  that  rule.  The  present  case  being  a  proceeding  in 
equity  brought  here  by  writ  of  error,  and  not  by  appeal  the 
writ  must  be  dismissed.34 

A  writ  of  error  does  not  lie  in  behalf  of  the  United  States 
in  a  criminal  case.35  (See  addenda,  page  122  post.) 

§  86.  Supersedeas — Mandamus. — Any  justice  of  the  su¬ 
preme  court  may  grant  a  supersedeas  and  direct  the  prisoner 
to  be  admitted  to  bail  and  fix  the  amount  of  bail ;  if  the  judge 
of  the  court  before  whom  the  prisoner  was  tried  refuses  to 
obey  the  order,  he  may  be  compelled  by  mandamus  from  the 
supreme  court  to  do  so.36 

The  circuit  court  of  appeals  has  no  jurisdiction  in  capital 
cases.37 


§  87.  Remarks  of  the  United  States  district  attorney  made 
in  the  presence  of  the  jury,  prejudicial  error. — The  failure 
to  grant  a  continuance  upon  a  proper  showing  is  prejudicial 
error.38  On  page  601(gg)  the  court  used  this  language  in  com¬ 
menting  on  the  misconduct  of  the  U.  S.  district  attorney.  “All 
men  stand  equal  before  the  law,  and  have  the  same  rights  and 
privileges.  The  high  and  the  low,  the  poor  and  the  rich,  the 
criminal  and  the  law  abiding,  when  indicted  and  accused  of 
crime,  are  entitled  under  the  law,  to  a  fair  and  impartial  trial. 
This  is  a  sacred  boon  guaranteed  to  every  person  and  of  which 
no  one  should  be  deprived.’ ’ 


s^Walker  v.  Dreville,  79  U.  S. 
(12  Wall.)  440.  20  L.  ed.  429. 

35United  States  v.  Sanges,  144 
U.  S.  310.  12  S.  Ct.  609.  36  L.  ed. 

445. 

36Hudson  v.  Parker,  156  U.  S. 
277.  15  S.  Ct.  450.  39  L.  ed.  424. 


37Folsom  v.  United  States,  160 
U.  S.  121.  16  S.  Ct.  222.  40  L. 

ed.  363. 

ssAllen  v.  United  States,  52  C. 
C.  A.  597.  115  Fed  3. 

(gg)Idem. 
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§  88.  Constitutional  question  involved. — In  a  suit  in  the 
circuit  court  of  the  United  States  brought  by  the  United  States 
against  corporations  for  violation  of  the  anti-trust  law  of  July 
2,  1890,  a  witness  refused  to  answer  questions  or  submit  books 
to  an  inspection  before  an  examiner  appointed  by  the  court 
on  the  ground  of  immateriality,  also  pleading  the  fifth  amend¬ 
ment;  after  the  court  had  overruled  the  objections  and  di¬ 
rected  him  to  answer  he  again  refused  and  judgment  in  con¬ 
tempt  was  entered  against  him.  On  appeal  to  this  court  held 
that  questions  under  the  constitution  of  the  United  States 
were  involved  and  this  court  has  jurisdiction  of  an  appeal  di¬ 
rect  from  the  circuit  court.39 


§  89.  In  criminal  cases. — Defect  in  the  record  cured  by  re¬ 
citals  in  the  bill  of  exceptions.  This  was  a  case  taken  by  writ 
of  error  to  the  United  States  circuit  court  of  appeals  because 
of  some  technicalities  in  the  indictment.40 

Where  the  evidence  in  a  criminal  case  is  conflicting  and 
there  is  some  testimony  tending  to  support  the  verdict;  it  will 
not  be  reversed  on  appeal ;  it  not  being  the  province  of  the  ap¬ 
pellate  court  to  weigh  the  evidence.41 

In  criminal  cases  the  burden  of  proof  rests  upon  the  govern¬ 
ment  to  make  out  the  guilt  of  the  defendant  beyond  the  exis¬ 
tence  of  a  reasonable  doubt.42 

No  matter  how  severe  may  be  the  condemnation  due  to  the 
conduct  of  a  party  charged  with  crime,  it  is  the  duty  of  the 
court  to  see  that  all  the  elements  of  the  crime  are  proved,  or 
that  testimony  is  offered  which  justifies  a  jury  in  finding 
those  elements.43 


§  90.  Challenging  juror — The  transcript. — After  the  jury 
is  completed  and  sworn,  and  the  district  attorney  has  made 


39Nelson  v.  United  States,  201 
U.  S.  92.  26  S.  Ct.  358.  50  L.  ed. 
673. 

4°Ledbetter  v.  United  States,  47 
C.  C.  A.  191.  108  Fed.  52. 


4iMcKnight  v.  United  States,  54 
C.  C.  A.  358.  115  Fed.  972. 

*2idem. 

«Clyatt  v.  United  States,  197 
U.  S.  207.  25  S.  Ct.  429.  49  L.  ed. 
726. 
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his  opening  statement,  a  request  to  challenge  a  juror  per¬ 
emptorily  made  by  the  defendant  on  the  ground  he  had  just 
learned  that  such  juror  had  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  defendant  unfavorable  to  him,  comes  too 
late.44 

The  power  of  the  court  to  direct  what  papers  shall  con¬ 
stitute  the  record  which  shall  be  transmitted  to  the  appellate 
court  by  the  transcript  will  not  be  questioned  whenever  such 
action  becomes  necessary  because  of  the  fact  that  the  disputed 
paper  has  not  been  admitted  to  the  files  in  regular  way.45 

The  appropriate  and  ordinary  remedy  for  an  appellee  (de¬ 
fendant  in  error)  in  the  case  of  a  defective  transcript  is  to  sug¬ 
gest  diminution  and  ask  for  certiorari;  though  the  court  may 
sometimes  order  the  latter  of  its  own  motion.46 


§  91.  Petition  for  writ  of  error. 

(File  in  the  court  where  John  Doe  was  tried.) 

In  the  District  (or  Circuit)  Court  of  the  United 

States,  . District  of  Illinois,  . 

Term,  A.  D.  19 _ 


John  Doe, 

Plaintiff  in  Error.  1 
vs. 

The  United  States, 

Defendant  in  Error. 


To  appeal  from  the  District  (or  Cir¬ 
cuit)  Court  of  the  United  States 
to  the  United  States  Circuit  Court 
of  Appeals,  Seventh  Circuit. 


To  the  clerk  of  said  court : 

Please  issue  writ  of  error  in  the  above  entitled  cause  re¬ 
turnable  to  the  .  term  of  the  United  States  circuit 

court  of  appeals  for  the  seventh  circuit. 

Dated  this . day  of . ,  19. . . . 

Bangs  &  Bangs, 
Attorneys  for  Plaintiff  in  Error. 


^Hawkins  v.  United  States,  53 
C.  C.  A.  663.  116  Fed.  569. 

^Southern  Bldg.  &  Loan  Assn, 
v.  Carey,  117  Fed.  325,  334. 


^Morgan  v.  Curtenius,  60  U.  S. 
(19  How.)  8.  15  L.  ed.  576;  Hos- 
kin  v.  Fisher,  125  U.  S.  217-223. 
8  S.  Ct.  834.  31  L.  ed.  759. 
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Let  writ  of  error  issue  in  said  cause  upon  plaintiff  in  error 
giving  appeal  bond  in  the  sum  of  $ . 

W.  K.,  Judge. 

Writ  of  error  to  the  United  States  circuit  court  of  appeals 
must  be  taken  within  six  months  from  date  of  judgment.47 

Appeal  or  writ  of  error  will  lie  to  United  States  circuit  court 
of  appeals — six  months  is  the  limit.48 

After  the  bond  has  been  approved,  and  counsel  for  plaintiff 
in  error  has  filed  his  assignment  of  errors,  the  judge  will  prob¬ 
ably  grant  the  writ  of  error.  (Rule  11,  seventh  circuit.)49 

(See  Writ  of  Error,  Addenda,  page  122  et  seq.  post.) 

§  92.  Form  of  appearance  bond,  writ  of  error  in  criminal 
case. 

(File  in  the  district  court.) 

(Caption.) 

Know  all  men  by  these  presents:  That  we,  John  Doe,  as 

principal,  and . and . sureties,  are  held  and 

firmly  bound  unto  the  United  States  of  America,  in  the  penal 

sum  of  $ . ,  to  be  paid  to  the  said  United  States  of 

America,  which  payment  well  and  truly  to  be  made  we  bind 
ourselves,  our  heirs,  executors  and  administrators  jointly  and 
severally  by  these  presents.  Sealed  with  our  seals  and  dated 
this . day  of . ,  A.  D.  19. . . . 

Whereas,  lately  at  the  .  term  A.  D.  19....  of  the 

district  (or  circuit)  court  of  the  United  States  for  the . 

district  of  Illinois  holden  at . ,  in  a  suit  depending 

in  said  court  between  the  United  States  of  America,  plaintiff, 
and  John  Doe,  defendant,  a  judgment  (and  sentence)  was 
rendered  against  the  said  John  Doe,  and  the  said  John  Doe 
has  obtained  a  writ  of  error  from  the  United  States  circuit 


4726  U.  S.  Stat.  L.  829.  4  Fed. 
Stat.  Ann.,  428,  sec.  11. 

48  Stevens  v.  Clark,  18  U.  S. 
App.  584.  10  C.  C.  A.  379.  62 

Fed.  321;  United  States  v.  Baxter, 
104  U.  S.  App.  241.  51  Fed.  624. 

2  C.  C.  A.  410. 


49United  States  v.  Goodrich,  4 
C.  C.  A.  160.  54  Fed.  21.  12  U. 

S.  App.  108;  Mutual  Life  Ins.  Co. 
of  N.  Y.  v.  Conoley,  11  C.  C.  A. 
116.  63  Fed.  180.  25  U.  S.  App. 

86. 
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court  of  appeals  for  the  seventh  circuit  to  reverse  the  judg¬ 
ment  (and  sentence)  in  the  aforesaid  suit,  and  a  citation  has 
been  duly  served. 

Now  the  condition  of  the  above  obligation  is  such  that  if 
the  said  John  Doe  shall  appear  in  the  United  States  circuit 
court  of  appeals  for  the  seventh  circuit  on  the  first  day  of 
the  next  term  thereof  to  be  held  in  the  city  of  Chicago  on  the 
. Monday  in . ,  19 . . ,  and  from  day  to  day  there¬ 
after  during  said  term,  and  from  term  to  term,  and  from  time 
to  time,  until  finally  discharged  therefrom,  and  shall  abide 
by  and  obey  all  orders  made  by  said  United  States  circuit  court 
of  appeals  for  the  seventh  circuit  in  said  cause,  and  shall 
surrender  in  execution  of  the  judgment  and  sentence  appealed 
from,  as  said  court  may  direct  if  the  judgment  and  sentence 
of  the  said  district  (or  circuit)  court  against  him  shall  be 
affirmed  by  the  said  United  States  circuit  court  of  appeals  for 
the  seventh  circuit,  then  the  above  obligation  to  be  void,  else 
to  remain  in  full  force,  virtue  and  effect. 

John  Doe,  (Seal) 

A.  A.,  (Seal.) 

B.  B.,  (Seal.) 


§  93.  Justifying  as  a  surety. 

(Caption.) 

I,  A.  A.,  a  resident  of  said  district,  do  solemnly  swear  that 

after  paying  my  just  debts  and  liabilties  I  am  worth  $ . 

in  real  estate  within  the  jurisdiction  of  this  court,  and  subject 
to  execution,  levy  and  sale. 

(Signed.)  A.  A. 


Subscribed  and  sworn  to  before  me  this 

. ,19 . 


.  day  of 

Clerk  (or  N.  P.) 


Approved  by  . .  district  judge  (or  any  circuit 

judge,  or  the  supreme  justice  assigned  to  the  circuit.) 

The  foregoing  bond  will  act  as  a  supersedeas,  the  person 
found  guilty  being  allowed  his  liberty  pending  the  appeal. 
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All  appeals,  writs  of  error  and  citations  must  be  made  re¬ 
turnable  not  exceeding  thirty  days  from  the  date  on  which 
the  appeal  is  allowed.50  (See  addenda,  page  122  post.) 


§  94.  Form  of  citation,  or  notice  to  the  United  States. 

(File  in  the  district  court.) 

United  States  of  America,  ss. 

To  the  United  States,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
the  United  States  circuit  court  of  appeals,  seventh  circuit,  at 
Chicago,  Illinois,  within  thirty  days  from  the  date  hereof, 
pursuant  to  the  writ  of  error  filed  in  the  clerk’s  office  of  the 
district  of  Illinois,  wherein  John  Doe  is  plaintiff  in  error  and 
the  United  States  is  defendant  in  error,  to  show  cause,  if  any 
there  be,  why  judgment  rendered  against  the  said  plaintiff  in 
error,  as  in  the  said  writ  of  error  mentioned,  should  not  be 
corrected,  and  why  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

WITNESS,  the  Honorable  (Name) . judge  of  the  dis¬ 
trict  (or  circuit)  court  of  the  United  States,  of  the . 

district. 

(Signed.)  W.  R.,  JudgeJh) 


Now, . ,  19. . . .,  I  hereby  acknowledge  receipt  of  a 

copy  of  the  foregoing  citation. 


W.  T., 

U.  S.  District  Attorney  for  said  District. 


In  order  that  a  writ  of  error  or  an  appeal  may  be  taken 
to  the  circuit  court  of  appeals,  or  to  the  supreme  court,  the 
judgment  or  decree  of  the  lower  court  must  be  final.  A  judg¬ 
ment  or  decree  is  final  when  it  terminates  the  litigation  be¬ 
tween  the  parties  on  the  merits  of  the  case,  and  leaves  nothing 


6°Rules  U.  S.  C.  C.  A.  Seventh  (b)The  district  judge  or  any 
Circuit.  Rule  14,  sec.  5.  one  of  the  circuit  judges. 
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to  be  done  but  to  execute  the  judgment  or  decree.51  Error  in 
overruling  motion  in  arrest  must  be  assigned  as  error. <*> 


§  95.  Assignment  of  errors,  (to  accompany  writ  of  error.) 

(File  in  the  court  where  John  Doe  was  convicted.) 

In  the  district  (or  circuit)  court  of  the  United 
States  for  the  .  district  of  Illinois, 

The  United  States,  \ 

Defendant  in  Error,/ 

vs.  >  (To  appeal  from  the  district  (or  circuit) 

John  Doe,  l  court  of  the  United  States  for  the 

Plaintiff  in  Error./  .  district  of  Illinois  to 

the  United  States  circuit  court  of 

appeals,  seventh  circuit,  . 

term,  A.  D.  19. ... ) 

Writ  of  Error,  U.  S.  Court  of  Appeals,  to  Etc. 

1.  The  trial  court  erred  in  not  giving  the  peremptory  in¬ 
struction  to  the  jury  at  the  close  of  the  government’s  case. 

2.  The  trial  court  erred  in  not  giving  the  peremptory  in¬ 
struction  at  the  close  of  all  of  the  evidence. 

3.  The  court  is  without  jurisdiction. 

4.  The  verdict  is  against  the  evidence. 

5.  The  verdict  is  against  the  law. 

6.  It  does  not  appear  from  the  record  that  the  names  of  the 
witnesses,  upon  whose  evidence  the  indictment  was  found, 
were  indorsed  thereon. 

7.  The  record  does  not  show  that  the  defendant  previous  to 
his  arraignment,  was  furnished  a  copy  of  the  indictment. 

8.  The  record  does  not  show  that  the  defendant  was  present 
in  court  when  the  cause  was  tried. 

9.  The  court  erred  in  giving  to  the  jury  the  following 
charge:  (Here  set  forth  what  it  was.) 


siTalley  v.  Curtain,  8  U.  S.  App. 
424.  7  C.  C.  A.  1.  58  Fed.  4; 

Texas  &  Pacific  R.  Co.  v.  Gentry, 
163  U.  S.  353.  16  S.  Ct.  1104.  41 


L.  ed.  186;  Sage  v.  Railroad  Com¬ 
pany,  96  U.  S.  712.  24  L.  ed.  641. 

(i)Hausler  v.  Commonwealth 
El.  Co.  240  Ill.  204.  88  N.  E.  561. 
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10.  The  court  erred  in  permitting  the  district  attorney  in 
his  argument  to  comment  on  the  fact  that  the  defendant  did 
not  go  on  the  witness  stand  and  testify  in  his  own  behalf. 

11.  The  court  erred  in  rendering  judgment  against  the  de¬ 
fendant. 

(Set  forth  any  other  assignments.) 

Wherefore,  and  for  other  errors  apparent  upon  the  face  of 
the  record  and  proceedings,  this  plaintiff  in  error  prays  that 
the  said  order  and  judgment  be  reversed;  or  reversed  and  re¬ 
manded  for  a  new  trial;  and  for  such  other  and  further  judg¬ 
ment  as  to  law  and  justice  may  appertain. 

(Overruling  motion  for  new  trial,  or  motion  in  arrest  should 
be  assigned  as  error.) 

Bangs  &  Bangs. 

Attorneys  for  Plaintiff  in  Error. 

Rule  35,  of  the  supreme  court  of  the  United  States  provides : 
“Where  an  appeal  or  writ  of  error  is  taken  from  a  district 
court,  or  a  circuit  court,  direct  to  this  court  under  section  5 
of  the  act  entitled,  ‘  An  act  to  establish  circuit  courts  of  appeal 
and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of 
the  courts  of  the  United  States  and  for  other  purposes/  Ap¬ 
proved  March  3,  1891.  The  plaintiff  in  error,  or  appellant, 
shall  file  with  the  clerk  of  the  court  below,  with  his  petition 
for  a  writ  of  error,  or  appeal,  an  assignment  of  errors  which 
shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be 
allowed  until  such  assignment  of  errors  shall  have  been  filed. 

When  the  error  alleged  is  to  the  admission  or  to  the  rejection 
of  evidence,  each  specification  of  the  error  shall  quote  the  full 
substance  of  the  evidence  admitted  or  rejected.  When  the 
evidence  rejected  is  oral  testimony  a  written  statement  of  the 
substance  of  what  the  witness  was  expected  to  testify  shall  be 
filed  and  brought  to  the  attention  of  the  court  before  the  re¬ 
tirement  of  the  jury.  When  the  error  alleged  is  to  the  charge 
of  the  court,  each  specification  of  error  shall  set  out  the  part 
referred  to  totidem  verbis  whether  it  be  in  instructions  given 
or  in  instructions  refused  and  shall  state  distinctly  the  grounds 
—7 
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of  an  objection  to  an  instruction  given.  Such  assignment  of 
error  shall  form  part  of  the  transcript  of  the  record  and  be 

printed  with  it.  When  this  is  not  done  counsel  will  not  be 

heard,  except  at  the  request  of  the  court;  and  errors  not  as¬ 
signed  according  to  this  rule  will  be  disregarded,  but  the  court 

at  its  option  may  notice  a  plain  error  not  assigned.  ” 

When  there  is  no  assignment  of  errors  as  required  by  sec. 
997,  of  the  R.  S.  counsel  will  not  be  heard.  The  court  may 
notice  a  plain  error  if  apparent  on  the  record,  if  contradicted 
and  it  was  not  waived  below.62 

The  practice  of  filing  a  large  number  of  errors  is  not  to  be 
approved.53 

Writ  of  error  does  not  lie  to  set  aside  a  verdict;  only  to  a 
judgment  or  decree. 

§  96.  Writs  of  error  in  criminal  cases.54 

1.  Writs  of  error  from  this  court  to  review  criminal  cases 
tried  in  any  district  or  circuit  court  of  the  United  States  within 
this  circuit,  may  be  allowed  in  term  time  or  in  vacation  by  the 
circuit  justice  assigned  to  this  circuit,  or  by  any  of  the  circuit 
judges  within  the  circuit,  or  by  any  district  judge  within  his 
district,  and  the  proper  security  be  taken,  and  the  citation 
signed  by  him,  and  he  may  also  grant  a  supersedeas  and  stay 
of  execution  or  proceedings,  pending  the  determination  of  such 
writ  of  error. 

2.  Where  such  writ  of  error  is  allowed  in  the  criminal  cases 
aforesaid,  the  circuit  court  or  the  district  court  before  which 
the  accused  was  tried,  or  the  district  judge  of  the  district 
wherein  he  was  tried,  within  his  district,  or  the  circuit  justice 
assigned  to  this  circuit,  or  any  of  the  circuit  judges  within  the 
circuit,  shall  have  the  power,  after  the  citation  has  been  duly 
served,  to  admit  the  accused  to  bail  and  to  fix  the  amount  of 
such  bail.  (See  form  of  appearance  bond  on  page  93.) 

(Promulgated  April  23,  1908.) 

ssRules  U.  S.  C.  C.  A.,  Seventh  (j) Roach  v.  Suiter,  51  Ga.  169. 
Circuit.  Rule  24,  sec.  4.  s4Rules  U.  S.  C.  C.  A.,  Seventh 

^Michigan  Home  Colony  Co.  v.  Circuit.  Rule  34,  sec.  3. 

Tabor,  72  C.  C.  A.  480.  141  Fed. 

332. 
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The  justice  of  the  court  assigned  to  the  circuit,  or  the  circuit 
judge,  that  is  to  say  any  member  of  the  appellate  court,  except 
the  district  judge  below  who  tried  the  case,  might  allow  the 
writ  to  operate  as  a  supersedeas,  and  might  take  bail  for  the 
defendant’s  appearance  in  the  court  of  appeals.55 

“The  cases  where  the  decision  of  the  circuit  court  of  appeals 
is  made  final  are  those  where  the  jurisdiction  is  dependent 
upon  the  diverse  citizenship  of  the  parties,  being  aliens,  ad¬ 
miralty  cases,  and  cases  arising  under  the  patent,  revenue  and 
criminal  laws.”(k> 

The  court  may  certify  propositions  of  law  in  such  cases  to  the 
supreme  court.*1) 

All  such  appeals  and  writs  of  error  must  be  brought  within 
one  year  after  the  entry  of  the  order,  judgment  or  decree 
sought  to  be  reviewed. 

Time  to  appeal  from  a  district  or  circuit  court  has  been  changed 
to  six  months  by  the  circuit  court  of  appeals  act.56 

Act  of  March  3,  1891 :  ‘  ‘  The  supreme  court  also  has  juris¬ 
diction  in  cases  certified  to  it  by  the  circuit  court  of  appeals, 
and  may  order  any  case,  the  decision  of  which  is  made  final  in 
that  court  be  brought  up  by  certiorari  or  otherwise.” 

The  next  step  is  the  record,  which  the  clerk  will  make  up 
under  the  direction  of  counsel. 


§  97.  Record  in  United  States  district  (or  circuit)  court. 

In  a  criminal  proceeding  the  record  usually  consists  of: 

First.  Caption,  stating  the  time  and  place  of  holding  the 
court. 

Second.  The  indictment  properly  endorsed,  as  found  by  the 
grand  jury. 

Third.  The  arraignment  of  the  accused,  his  plea,  the  im¬ 
panelling  of  the  traverse  jury,  their  verdict,  the  judgment  of 
the  court. 


55Hudson  v.  Parker,  156  U.  S. 
277.  15  S.  Ct.  450.  39  L.  ed.  424. 
(The  judge  who  tried  the  case 
included  by  the  act  of  1908.) 


(k)  Act  of  March  3,  1891,  sec.  6. 

(l) Idem. 

BsCocke  v.  Copenhaver,  126  Fed. 
145,  147.  61  C.  C.  A.  211-13. 
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Fourth.  Bill  of  exceptions.  (Bond  or  cash  deposit  certifi¬ 
cated 

Fifth.  All  orders  of  court.  Petition  for  writ  of  error,  order 
allowing  same,  writ  of  error;  citation  and  acknowledgment. 

Sixth.  Certificate  of  clerk  (copy  of  the  opinion  of  the  court 
filed  in  the  case.) 

“If,  during  the  progress  of  the  prosecution,  motions  are  made 
and  overruled,  the  facts  can  be  preserved  by  a  special  entry  on 
the  record  or  by  bills  of  exceptions.  In  one  or  the  other  of  these 
ways  it  is  necessary  to  preserve  every  fact  that  the  prisoner  may 
deem  essential  to  his  rights,  and  a  fair  and  regular  trial.”57 

The  record  in  a  criminal  case  is  substantially  a  written  history 
of  the  proceedings  from  the  beginning  to  the  end,  but  nothing 
which  is  not  properly  a  matter  of  record  can  be  made  such  by 
inserting  it  therein.  Mr.  Chitty,  in  his  work  upon  criminal  iaw, 
says  that:  “The  record  in  case  of  felony  states  the  session  of 
the  oyer  and  terminer* — the  commission  of  the  judges — the  pre¬ 
sentment  by  the  oath  of  the  grand  jurymen  by  name — the  indict¬ 
ment — the  award  of  the  capias  or  process  to  bring  in  the  offender 
— the  delivery  of  the  indictment  into  court — the  arraignment — 
the  plea — the  issue — the  award  of  the  jury  process — the  verdict 
— the  asking  the  prisoner  why  sentence  should  not  be  passed  on 
him — and  judgment  of  death  passed  by  the  judges.” 

*  Anderson's  Law  Dictionary  defines  “oyer.”  “At  common  law 
a  defendant  may  “crave  oyer”  of  the  writ,  bond  or  other  spe¬ 
cialty  upon  which  the  action  is  brought;  that  is,  petition  to  have 
it  read. 

Giving  a  copy  or  setting  forth  the  instrument  in  full — the 
modern  practice — attains  the  end  sought  by  oyer,  as  originally 
understood. 

When  the  court  deems  that  the  knowledge  of  the  contents  of 
a  particular  writing  is  proper  and  essential  to  a  party  to  a  suit,  it 
may  order  that  he  have  a  copy.  Oyer  and  terminer :  “Hear  and 
terminate  or  determine.” 


BTMcKinney  v.  People,  7  Ill.  (2 
Gilm.)  540-542. 

(Note) Affidavit  will  not  be  re¬ 
ceived  in  appellate  court,  either  to 


contradict  or  support  the  record. 
Meredith  v.  Aurora,  E.  &  C.  R. 
Co.,  142  Ill.  App.  475-77. 
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“The  record  must  affirmatively  show  those  indispensable 
facts,  without  which  the  judgment  would  be  void,  such  as  the 
organization  of  the  court;  its  jurisdiction  of  the  subject  matter 
and  of  the  parties ;  that  the  cause  was  made  up  for  trial ;  that  it 
was  submitted  to  a  jury  sworn  to  try  it  (if  it  be  a  case  proper 
for  a  jury) ;  that  a  verdict  was  rendered  and  judgment 
awarded.”58 

The  extent  to  which  a  judgment  record  should  go  in  its 
recital  of  the  proceedings  depends  largely  upon  the  purpose  for 
which  it  is  used.  If  it  is  designed  for  use  in  the  review  by  the 
appellate  court  of  the  rulings  of  the  court  below,  upon  the  intro¬ 
duction  of  testimony,  or  of  the  validity  of  the  charge  to  the  jury, 
it  must  contain  in  a  bill  of  exceptions  so  much  of  the  testimony 
or  charge  as  is  necessary  to  a  clear  understanding  of  the  ques¬ 
tions  involved.  But  if,  upon  the  other  hand,  it  is  designed  only 
for  the  purpose  of  preserving  the  record  of  the  conviction  in 
perpetuam  rei  memoriam,  little  more  is  necessary  than  to  set 
forth  the  process  and  return  thereto,  the  pleadings,  journal 
entries,  verdict  and  judgment. 

All  the  authorities  agree  that  in  a  criminal  case  the  record 
should  show  what  the  prisoner  is  charged  with ;  that  the  court 
had  jurisdiction  of  the  case ;  that  the  defendant  was  duly  con¬ 
victed,  and  the  sentence.59 

“In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal, 
to  review  any  judgment  or  decree,  the  clerk  of  the  court  by 
which  such  judgment  or  decree  was  rendered  shall  annex  to  and 
transmit  with  the  record  a  copy  of  the  opinion  or  opinions  filed 
in  the  case.”60 

The  record  is  then  sent  to  the  clerk  of  the  United  States 
circuit  court  of  appeals,  Chicago. 

A  docket  fee  of  $25  should  accompany  the  record. 

58Dyson  v.  State  of  Miss.,  26  ^°Rules  u.  S.  C.  C.  A.,  Seventh 
Miss.  362-83.  Circuit.  Rule  14,  sec.  2. 

soUnited  States  v.  Taylor,  147  U. 

S.  695-99.  13  S.  Ct.  479.  37  L.  ed. 

335. 
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Rule  16,  see.  1,  of  the  U.  S.  C.  C.  A.,  seventh  circuit  provides 
that  the  record  be  filed  with  the  clerk  of  said  court  on  or  before 
return  day,  whether  in  vacation  or  in  term  time.61 

Should  the  counsel  for  plaintiff  or  defendant  discover  that 
something  had  been  omitted  from  the  record  which  should 
have  been  incorporated  therein,  rule  18  provides,  “No  certior¬ 
ari  for  diminution  of  the  record  will  be  hereafter  awarded  in 
any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and 
the  facts  on  which  the  same  is  founded  shall,  if  not  admitted 
by  the  other  party,  be  verified  by  affidavit.  And  any  motion 
for  such  certiorari  must  be  made  at  the  first  term  of  the  entry 
of  the  case,  otherwise  the  same  will  not  be  granted,  unless  upon 
special  cause  shown  to  the  court,  accounting  satisfactorily  for 
the  delay.” 

§  98.  Printing  the  record  in  the  U.  S.  court  of  appeals. — 

When  the  record  is  filed,  counsel  for  plaintiff  in  error  is  re¬ 
quired  to  pay  to  the  clerk  a  docket  fee  of  $25,  and  as  soon 
thereafter  as  notified  by  the  clerk  of  the  probable  cost  of 
printing  the  record,  he  must  remit  the  same. 

Unless  counsel  gives  directions,  the  clerk  will  have  the  en¬ 
tire  record  printed.  Counsel  may,  however,  stipulate  prior  to 
the  filing  of  the  record,  just  what  parts  of  the  record  should 
be  printed,  and  the  case  will  be  heard  on  the  parts  so  printed.62 

By  a  little  foresight  quite  a  sum  may  be  saved  on  the  printing 
bill.  Twenty-five  copies  of  the  record  will  be  printed  and  each 
side  will  be  furnished  with  three. 

Counsel  for  plaintiff  in  error  shall  within  twenty  days  after 
the  delivery  of  the  printed  record  file  with  the  clerk  twenty 
copies  of  his  brief  (printed).  This  brief  shall  contain  in  the 
order  here  stated  and  under  the  respective  titles,  ‘  ‘  Statement  of 
case,”  “errors  relied  upon,”  “brief  of  argument.”  Counsel  for 
defendant  in  error  shall  within  twenty  days  thereafter  file 

^Inasmuch  as  rules  are  subject  seventh  circuit,  Monadnock  Bldg., 
to  change  it  is  well  to  secure  a  Chicago,  Ill. 

copy  of  the  latest  edition  by  ap-  62RUies  U.  S.  C.  C.  A.,  Seventh 
plying  to  the  clerk  of  the  United  Circuit.  Rule  23,  sec.  3. 

States  circuit  court  of  appeals, 
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twenty  copies  of  his  printed  brief.  Either  party,  at  or  before 
the  argument  of  the  cause  may  file  a  supplemental  brief 
strictly  confined  to  matter  in  reply.  63 

If  counsel  desire  to  argue  the  case  orally,  the  clerk  should  be 
notified.  The  case  is  finally  set  down  for  hearing,  after  which 
it  is  taken  and  in  course  of  time  a  decision  is  handed  down, 
the  original  opinion  being  filed  with  the  clerk.  If  counsel  does 
not  file  a  petition  for  rehearing  within  thirty  days  the  clerk 
will  issue  the  mandate  of  the  court  to  the  court  below. 

Petition  for  a  rehearing  may  be  filed  in  thirty  days  after  the 
entry  of  judgment  or  decree,  or  after  filing  of  the  opinion. 

§  99.  Form  of  petition  for  rehearing. 

In  the  United  States  circuit  court  of  appeals, 

seventh  circuit . Term  A.  D.  19. . . . 

The  United  States,  \ 

Defendant  in  Error./ 

vs.  \  Petition  for  rehearing. 

John  Doe,  1 

Plaintiff  in  Error.) 

May  it  please  the  Court : 

According  to  the  opinion  filed  herein,  this  court  is  mistaken 
as  to  the  question  of  jurisdiction.  (Here  set  forth  why  the 
federal  court  is  or  is  not  without  jurisdiction.) 

The  court  is  mistaken  as  to  the  effect  of  the  testimony  in 
several  particulars.  (State  wherein  the  court  is  mistaken.) 

The  court  has  misapprehended  the  charge  given  by  the  court 
below  wherein.  (Say  in  what  respect.) 

In  each  case  refer  to  the  record  to  show  the  court  how  and 
wherein  they  erred. 

If  the  court  has  overruled  any  question  of  law,  call  their  at¬ 
tention  to  it.  (No  oral  argument  is  permitted.)84 

(It  might  be  well  to  add  that  if  the  court  can  not  reverse, 
a  certificate  of  importance  be  granted  setting  forth  the  reasons 
why.)  J.  B., 

Attorney  for  Defendant  and  Plaintiff  in  Error. 

63Rules  U.  S.  C.  C.  A.,  Seventh  64RUles  U.  S.  C.  C.  A.,  Seventh 
Circuit.  Rule  24.  Circuit.  Rule.  27. 
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A  copy  of  the  written  petition  for  rehearing  must  be  served 
upon  the  opposite  party,  who  within  twenty  days  from  such 
service  may  file  twenty  copies  of  a  printed  answer  with  the 

clerk.65 

§  100.  Reversal  of  lower  court. — If  the  decision  of  the 
court  reverses  the  lower  court  and  remands  the  cause,  a 
perusal  of  the  opinion  will  indicate  to  counsel  their  position. 
If  the  court  of  appeals  affirms  the  judgment,  the  court  will 
probably  grant  the  certificate  of  importance,  or  submit  propo¬ 
sitions  of  law  in  which  the  instruction  of  the  supreme  court  is 
desired,  the  judgment  in  said  court  being  final  the  certificate  is 
essential,  then  go  up  on  writ  of  error.  Should,  however,  the 
court  of  appeals  refuse  the  certificate,  then  counsel  must  go 
into  the  supreme  court  and  file  a  petition  for  a  writ  of  cer¬ 
tiorari. 

§  101.  Right  of  appeal. — The  right  to  appeal  is  found  in 
the  act  of  March  3,  1891,  which  created  the  United  States  cir¬ 
cuit  court  of  appeals,  sec.  6  of  which  reads  as  follows : 

“That  the  circuit  court  of  appeals  established  by  this  act 
shall  exercise  appellate  jurisdiction  to  review  by  appeal  or  by 
writ  of  error  final  decisions  in  the  district  court  and  the  exist¬ 
ing  circuit  courts  in  all  cases  other  than  those  provided  for  in 
the  preceding  section  of  this  act,  unless  otherwise  provided  by 
law,  and  the  judgments  or  decrees  of  the  circuit  courts  of  ap¬ 
peals  shall  be  final  in  all  cases  in  which  the  jurisdiction  is  de¬ 
pendent  entirely  upon  the  opposite  parties  to  the  suit  or  contro¬ 
versy,  being  aliens  and  citizens  of  the  United  States  or  citizens 
of  different  states;  also  in  all  cases  arising  under  the  patent 
laws,  under  the  revenue  laws,  and  under  the  criminal  laws,  and 
in  admiralty  cases,  excepting  that  in  every  such  subject  within 
its  appellate  jurisdiction  the  circuit  court  of  appeals  at  any 
time  may  certify  to  the  supreme  court  of  the  United  States 
any  questions  or  propositions  of  law  concerning  which  it  de¬ 
sires  the  instruction  of  that  court  for  its  proper  decision.  And 


«5idem. 
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thereupon  the  supreme  court  may  either  give  its  instruction  on 
the  questions  and  propositions  certified  to  it,  which  shall  be 
binding  upon  the  circuit  court  of  appeals,  in  such  case,  or  it 
may  require  that  the  whole  record  and  cause  may  be  sent  up 
to  it  for  its  consideration,  and  thereupon  shall  decide  the  whole 
matter  in  controversy  in  the  same  manner  as  if  it  had  been 
brought  there  for  review  by  writ  of  error  or  appeal. 

And  excepting  also  that  any  such  case  as  is  hereinbefore 
made  final  in  the  circuit  court  of  appeals  it  shall  be  competent 
for  the  supreme  court  to  require,  by  certiorari  or  otherwise, 
any  such  case  to  be  certified  to  the  supreme  court  for  its  review 
and  determination  with  the  same  power  and  authority  in  the 
case  as  if  it  had  been  carried  by  appeal  or  writ  of  error  to  the 
supreme  court.  ” 

§  102.  Distinct  point  of  law. — Under  section  6  of  the  circuit 
court  of  appeals  act  of  March  3,  1891,  (26  stats.  826)  the 
certificate  of  the  circuit  court  of  appeals  as  to  questions  or 
propositions  of  law  concerning  which  it  desires  instruction 
must  present  a  distinct  point  of  law,  clearly  stated,  which  can 
be  decided  without  passing  upon  the  weight  or  effect  of  the 
advice  on  which  the  question  arises,  and  if  not  so  presented 
this  court  is  without  jurisdiction  and  where  the  question  certi¬ 
fied  practically  brings  up  the  entire  case,  and  this  court  is 
asked  to  pass  upon  the  validity  of  a  contract,  and  indicate 
what  the  final  judgment  should  be,  the  certificate  will  be  dis¬ 
missed  and  the  questions  not  answered.66 

Where  a  question  certified  by  the  circuit  court  of  appeals 
contains  more  than  a  single  question  or  proposition  of  law,  it 
will  not  be  answered  by  this  court.67 

§  103.  Patent  and  criminal  laws. — Judgments  and  decrees 
of  the  circuit  court  of  appeals  in  all  cases  arising  under  the 
patent  laws  and  under  the  criminal  laws  are  made  final  by  sec- 

eeChicago  B.  &  Q.  R.  Co.  v.  «7Quinlan  v.  Green  County,  205 
Williams,  205  U.  S.  444.  27  S.  Ct.  U.  S.  410.  27  S.  Ct.  505.  51  L. 

559.  51  L.  ed.  875.  ed.  860. 
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tion  6  of  the  judiciary  act  of  March  3,  1891,  and  can  not  be 
brought  from  that  court  to  this  by  appeal  or  writ  of  error. 
And  even  if  a  constitutional  question  so  arises  in  the  circuit 
court  that  a  party  may  bring  his  case  directly  to  this  court 
under  section  5  of  that  act,  yet  if  he  does  not  do  so,  but  carries 
his  case  to  the  circuit  court  of  appeals,  he  must  abide  by  the 
judgment  of  that  court.68 

§  104.  Certificate  of  importance.  (Propositions  of  law.) 

(File  in  court  of  appeals.) 

(Style  of  case.) 

In  this  cause  I  hereby  certify  that  the  judgment  of  affirmance 
was  herein  made  solely  on  the  ground  that  the  federal  court 
had  jurisdiction  of  the  defendant  below,  John  Doe;  that  such 
defendant  was  guilty  as  charged  in  the  indictment;  that  while 
it  was  error  for  the  United  States  district  attorney  in  his 
closing  argument  to  the  jury  to  comment  on  the  fact  that  the 
defendant  did  not  go  on  the  witness  stand  to  testify  in  his 
own  behalf,  still  this  court  does  not  believe  that  such  conduct 
on  the  part  of  the  district  attorney  so  prejudiced  the  jury  as 
to  prevent  the  defendant  from  having  a  fair  and  impartial 
trial  as  provided  for  by  the  constitution ;  further  the  fact  that 
the  record  does  not  show  that  the  defendant  was  present  in 
court  during  the  trial  we  believe  is  not  reversible  error. 

This  court  therefore  asks  instructions  from  the  supreme 
court  upon : 

First.  Did  the  federal  court  have  jurisdiction  of  the  said 
John  Doe? 

Second.  Was  it  reversible  error  for  the  U.  S.  district  at¬ 
torney  to  call  the  attention  of  the  jury  to  the  fact  that  the  de¬ 
fendant  did  not  testify? 

Third.  Is  it  reversible  error  because  the  record  does  not 
show  that  the  defendant  was  present  in  court  during  the  trial  ? 

The  other  errors  assigned  by  counsel  this  court  does  not  con¬ 
sider  of  any  importance. 

esCary  Mfg.  Co.  v.  Acme  Flex¬ 
ible  Clasp  Co.,  187  U.  S.  427.  23 

S  Ct.  211.  47  L.  ed.  244. 
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This  certificate  is  made  conformable  to  the  act  of  congress 
of  March  3,  1891,  ch.  517,  and  the  opinion  filed  herein  is  made 
a  part  of  the  record  and  will  be  certified  and  sent  up  as  a  part 
of  the  proceedings,  together  with  the  certificate. 

Dated  this . day  of . ,  19 . . . . 

A.  V., 

U.  S.  Circuit  Judge. 

(This  may  be  signed  by  any  member  of  the  court  of  appeals 
who  heard  the  case.) 

Rule  37  of  the  supreme  court  provides:  “Where,  under 
section  6  the  circuit  court  of  appeals  shall  certify  to  this  court 
a  question  or  proposition  of  law,  concerning  which  it  desires 
the  instruction  of  the  court  for  its  proper  decision,  the  certi¬ 
ficate  shall  contain  a  proper  statement  of  the  facts  upon  which 
such  question  or  proposition  of  law  arises.  ” 

The  supreme  court  has  .jurisdiction  to  pass  upon  the  question 
whether  a  decision  of  the  circuit  court  of  appeals  is,  or  is  not 
final.69 

The  circuit  court  of  appeals  must  certify  distinct  questions 
or  propositions  of  law  unmixed  with  questions  of  fact,  or  of 
mixed  law  and  fact  and  not  the  whole  case.70 

The  certificate  should  show  clearly  that  instruction  is  desired 
upon  particular  points.71 

It  is  evident  that  it  is  solely  questions  of  gravity  and  im¬ 
portance  that  the  circuit  court  of  appeals  should  certify  to  us 
for  instructions;  and  it  is  only  when  such  questions  are  in¬ 
volved  that  the  power  of  this  court  to  require  a  case  in  which 
the  judgment  and  decree  of  the  court  of  appeals  is  made  final, 
to  be  certified  can  be  properly  invoked.72 


e^Aztec  Min.  Co.  v.  Ripley,  151 
U.  S.  79.  14  S.  Ct.  236.  38  L.  ed. 
80. 

7°Graver  v.  Faurot,  162  U.  S. 
435.  16  S.  Ct.  799.  40  L.  ed.  1030. 

TiColumbus  Watch  Co.  v.  Rob¬ 
bins,  148  U.  S.  266.  13  S.  Ct.  594. 
37  L.  ed.  445. 


72,Forsyth  v.  Hammond  (City 
of),  166  U.  S.  506.  17  S.  Ct.  665. 

41  L.  ed.  1095.  (Citing  Lau  Ow 
Bew.  Petitioner,  141  U.  S.  583, 
587.) 
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Each  question  certified  must  be  a  distinct  point  or  proposi¬ 
tion  of  law  clearly  stated,  so  that  it  could  be  definitely 
answered.73 

Sec.  6  of  the  act  creating  the  United  States  circuit  court  of 
appeals:  “And  excepting  also  that  in  any  such  case  as  is  here¬ 
inbefore  made  final  in  the  United  States  court  of  appeals,  it 
shall  be  competent  for  the  supreme  court  to  require,  by  cer¬ 
tiorari  or  otherwise,  any  such  case  to  be  certified  to  the  supreme 
court  for  its  review  and  determination  with  the  same  power 
and  authority  in  the  case  as  if  it  had  been  carried  by  appeal 
or  writ  of  error  to  the  supreme  court.” 


§  105.  Assignment  of  errors. 

(File  in  court  of  appeals.) 

In  the  United  States  circuit  court  of  appeals, 
seventh  circuit . .  Term  A.  D.  19 _ 


United  States, 
Defendant  in  Error. 


vs. 

John  Doe, 

Plaintiff  in  Error.  ■ 


*  (To  appeal  from  the  U.  S.  circuit  court 
of  appeals,  seventh  circuit,  to  the 
supreme  court  of  the  United  States.) 


Writ  of  error,  United  States  supreme  court, . circuit, 

to  United  States  court  of  appeals. 

1.  The  trial  court  had  no  jurisdiction. 

2.  The  names  of  the  witnesses  upon  whose  evidence  the  in¬ 
dictment  was  found  were  not  endorsed  thereon. 

3.  The  defendant,  previous  to  his  arraignment,  was  not  fur¬ 
nished  with  a  copy  of  the  indictment. 

4.  The  record  does  not  show  that  the  defendant  was  present 
and  in  court  during  the  trial. 

5.  The  United  States  district  attorney  in  his  argument 
called  the  jury’s  attention  to  the  fact  that  the  defendant  did 
not  testify. 


73Columbus  Watch  Co.  v.  Rob-  Ass’n.  v.  Wickham,  128  U.  S.  426. 

bins,  148  U.  S.  266.  13  S.  Ct.  594.  9  S.  Ct.  113.  32  L.  ed.  503. 

37  L.  ed.  445;  Fire  Insurance 
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6.  The  court  below  erred  in  giving  to  the  jury  the  following 
charge:  (Here  set  forth  what  objected  to.) 

7.  The  court  below  erred  in  not  instructing  the  jury  to 
find  the  defendant  not  guilty  at  the  close  of  all  of  the  evidence. 

8.  The  court  below  erred  in  rendering  a  judgment  against 
the  defendant. 

9.  The  United  States  circuit  court  of  appeals  erred  in 
affirming  the  judgment  and  finding  of  the  court  below. 

(Set  forth  any  other  errors.) 

Wherefore  and  for  other  errors  apparent  upon  the  face  of 
the  record  and  proceedings  this  plaintiff  in  error  prays  that  the 
said  order  and  judgment  be  reversed;  or  said  cause  be  re¬ 
versed  and  remanded  for  a  new  trial;  and  for  such  other  and 
further  judgment  as  to  law  and  justice  may  appertain. 

Bangs  &  Bangs, 

Attorneys  for  Plaintiff  in  Error. 


§  106.  Form  of  petition  for  writ  of  error  from  a  federal 
court  to  a  federal  court. 

(File  in  the  court  of  appeals.) 

United  States  circuit  court  of  appeals,  seventh 
circuit,  .  Term,  A.  D.  19.... 


United  States, 

Defendant  in  Error. 


vs. 

John  Doe, 

Plaintiff  in  Error. 


■  Petition  for  writ  of  error  from  the 
supreme  court  of  the  United  States 
to  the  United  States  circuit  court 
of  appeals,  seventh  circuit. 


And  now  comes  John  Doe,  plaintiff  in  error  herein,  and  says 

that  on  or  about  the . day  of . ,  19. . . .,  this 

court  entered  judgment  (and  sentence)  herein  in  favor  of  the 
plaintiff  and  defendant  in  error  and  against  the  defendant  and 
plaintiff  in  error  in  which  judgment  (and  sentence)  and  the 
proceedings  had  prior  thereto  in  this  case  certain  errors  were 
committed  to  the  prejudice  of  this  defendant  and  plaintiff  in 
error,  all  of  which  will  more  in  detail  appear  from  the  assign¬ 
ment  of  errors,  which  is  filed  with  this  petition. 
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Wherefore,  this  defendant  and  plaintiff  in  error,  prays  that 
a  writ  of  error  may  issue  in  this  behalf  out  of  the  said  court 
for  the  correction  of  such  error  and  that  a  copy  of  the  proceed¬ 
ings  and  papers  in  this  case,  duly  authenticated  may  be  sent 
to  the  supreme  court  of  the  United  States. 

John  Brown, 

Attorney  for  Defendant,  and  Plaintiff  in  Error. 

Allowed  this . day  of . ,19 _ ,  upon  plaintiff 

in  error  filing  an  appeal  bond  in  the  sum  of  $ . 

(Or  allowed  this  .  day  of  . ,  19....,  upon 

plaintiff  in  error  making  a  cash  deposit  of  $ . with  the 

clerk  to  secure  the  costs  of  such  appeal.) 

A.  K.  V., 

One  of  the  Judges  of  said  Court. 

(Writ  of  error  may  be  allowed  by  any  one  of  the  supreme 
justices,  or  by  one  of  the  judges  who  heard  the  case  in  the 
United  States  court  of  appeals.) 

If  appeal  was  had  from  a  district  or  circuit  court  to  the 
supreme  court  of  the  United  States  direct,  the  foregoing  form 
of  petition  for  writ  of  error  may  be  used.74  Appeal  or  writ  of 
error  will  lie  from  the  United  States  circuit  court  of  appeals 
to  the  supreme  court  in  certain  cases.  One  year  after  the  entry 
of  the  order  or  judgment  is  the  limit.76 

§  107.  Bond  to  appeal  from  a  U.  S.  court  of  appeals  to  U. 
S.  supreme  court. 

(File  in  the  court  of  appeals.) 

(Caption.) 

Know  all  men  by  these  presents :  That  we,  J ohn  Doe,  as  prin¬ 
cipal,  and  A.  A.  and  B.  B.,  as  sureties,  are  held  and  firmly 
bound  unto  the  United  States  in  the  full  and  just  sum  of 
. dollars,  to  be  paid  the  said  United  States ;  to  which 

74For  form  of  petition  for  writ  75Webster  v.  Daly,  38  U.  S.  App. 
of  error  from  the  supreme  court  696.  20  C.  C.  A.  680.  75  Fed. 

of  the  United  States  to  the  state  1022. 
supreme  court,  see  chap.  7,  post. 
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payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  by 

these  presents.  Sealed  with  our  seals  and  dated  this . 

day  of . ,  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and . 

Whereas,  lately  at  a  term  of  the  United  States  circuit  court 
of  appeals  in  a  suit  depending  in  said  court,  wherein  the  United 
States  was  plaintiff  and  John  Doe  was  defendant,  a  judgment 
(and  sentence)  was  rendered  against  the  said  John  Doe  and 
the  said  John  Doe  having  obtained  a  writ  of  error  and  filed  a 
copy  thereof  in  the  clerk’s  office  of  the  said  court  to  reverse 
the  judgment  (and  sentence)  in  the  aforesaid  suit,  and  a  cita¬ 
tion  directed  to  the  said  United  States  citing  and  admonishing 
it  to  be  and  appear  at  a  supreme  court  of  the  United  States, 
at  Washington,  within  30  days  from  the  date  thereof. 

Now,  the  condition  of  the  above  obligation  is  such  that  if 
the  said  John  Doe  shall  prosecute  his  writ  of  error  to  effect, 
and  answer  all  damages  and  costs  if  he  fail  to  make  his  plea 
good,  then  the  above  obligation  to  be  void;  else  to  remain  in 
full  force  and  virtue. 

Sealed  and  delivered  in  presence  of: 

(signed)  John  Doe,  (Seal.) 

A.  A.,  (Seal.) 

B.  B.,  (Seal.) 

Approved  by:  A.  K.  V., 

Associate  Justice  of  the  Supreme  Court  of  the  United 
States  (or  one  of  the  Judges  of  the  Court  of  Appeals) 

(Justification  of  surety.  See  page  70.) 

(For  form  of  a  cash  deposit  see  page  86.) 

A  bond  to  pay  costs  of  appeal  does  not  release  the  prisoner. 
An  appearance  bond  is  essential.76 

§  108.  Citation  to  the  United  States  to  appear  in  supreme 
court  at  Washington. 

(File  in  the  court  of  appeals.) 

76See  form  of  appearance  bond, 
page  93. 
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UNITED  STATES  OF  AMERICA,  SS. 

To  the  United  States,  greeting : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
supreme  court  of  the  United  States,  at  Washington,  within 
30  days  from  the  date  hereof,  pursuant  to  a  writ  of  error,  filed 
in  the  clerk’s  office  of  the  United  States  circuit  court  of  ap¬ 
peals,  seventh  circuit,  wherein  the  United  States  is  plaintiff 
and  defendant  in  error  and  John  Doe  is  defendant  and  plaintiff 
in  error,  to  show  cause,  if  any,  there  be,  why  the  judgment 
rendered  against  the  said  plaintiff  in  error  as  in  said  writ  of 
error  mentioned,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  . ,  associate  justice 

of  the  supreme  court  of  the  United  States,  this . day 

of  . ,  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and . 

A.  K.  V., 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

(or  circuit  judge.) 

Received  a  copy  of  the  foregoing  citation  this  .  day 

of . ,19.... 

W.  E.  T., 

U.  S.  District  Attorney. 

If  unable  to  deliver  a  copy  and  procure  a  receipt,  the  follow¬ 
ing  affidavit  will  answer. 

§  109.  Affidavit  of  service  of  citation. — On  this . day 

of  . ,  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  . ,  personally  appeared  before  me,  the 

subscriber,  . ,  and  makes  oath  that  he  delivered  a 

true  copy  of  the  within  citation  to . 


Sworn  to  and  subscribed  to  before  me  this . day  of 

. ,  A.  D.  19.... 


Clerk. 
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§  110.  Order  allowing  writ  of  error. 

(File  in  court  of  appeals.) 

In  the  United  States  circuit  court  of  appeals, 
seventh  circuit, . Term,  A.  D.  19. . . . 


John  Doe, 

Plaintiff  in  Error, 
vs. 

The  United  States, 
Defendant  in  Error. 


-Appeal  from  the  U.  S.  circuit  court 
of  appeals  to  the  supreme  court 
of  the  United  States. 


This . day  of . ,  19 - ,  came  the  plaintiff, 

by  his  attorney,  and  filed  herein  and  presented  to  the  court 
his  petition  praying  also  a  transcript  of  the  record  and  pro¬ 
ceedings  and  papers  upon  which  the  judgment  (and  sentence) 
herein  was  rendered,  duly  authenticated,  may  be  sent  to  the 
supreme  court  of  the  United  States,  and  that  such  other  and 
further  proceedings  may  be  had  as  may  be  proper  in  the 
premises. 

In  consideration  whereof  the  court  does  allow  tha  writ  of 
error  upon  the  plaintiff  giving  bond  according  to  law  in  the 
sum  of  $ .  (Which  shall  operate  as  a  supersedeas  bond.) 

A.  K.  V., 

Associate  Justice  Supreme  Court  of  the  United  States  (or  one 

of  the  judges  of  the  Court  of  Appeals). 

(See  Writ  of  Error,  Addenda,  page  122  et  seq.  post.) 

After  the  time  has  expired  the  court  of  appeals  can  not  va- 
vate  its  judgment  in  order  to  allow  an  appeal.77 

Section  284  Note  10,  U.  S.  stat.  L  provides:  ‘'That  no  appeal 
or  writ  of  error  will  lie  to  the  United  States  court  of  appeals 
unless  sued  within  six  months.” 

Appeal  or  writ  of  error  will  lie  from  the  United  States 
circuit  court  of  appeals  to  the  supreme  court  in  certain  cases, 
one  year  after  the  entry  of  the  order  or  judgment  is  the  limit.78 


^Webster  v.  Daly,  38  U.  S.  ^Webster  v.  Daly,  38  U.  S.  App. 
App.  696.  20  C.  C.  A.  680.  75  696.  20  C.  C.  A.  680.  75  Fed. 
Fed.  1022.  1022. 
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The  judges  of  the  United  States  circuit  court  of  appeals  may 
grant  writ  of  error  or  appeal.79  They  have  the  same  power  in 
this  regard  as  have  the  judges  of  the  supreme  court.80 

§  110a.  Record  as  made  up  in  United  States  court  of  ap¬ 
peals.  (When  writ  of  error  granted.) 

(Style  of  cause.) 

First.  Proceedings  of  the  court  below,  as  filed  in  the  court 
of  appeals. 

Second.  Proceedings  in  United  States  court  of  appeals,  in¬ 
cluding  all  orders  made;  certificate  of  importance;  petition  for 
writ  of  error;  order  allowing  writ  of  error;  writ  of  error; 
citation  and  acknowledgment;  appeal  bond  (or  certificate  of 
cash  deposit)  ;  assignment  of  errors ;  opinion  of  the  United 
States  court  of  appeals. 

Third.  Certificate  of  clerk  of  United  States  court  of  appeals. 

(File  in  United  State  supreme  court.  Fee  of  $25.00.) 

§  110b.  Record,  in  response  to  writ  of  certiorari. 

(Caption.) 

First.  Writ  of  certiorari  and  acknowledgment  of  clerk. 

Second.  Proceedings  of  the  court  below,  as  filed  in  United 
States  court  of  appeals. 

Third.  All  orders  made  in  United  States  court  of  appeals. 

Fourth.  Opinion  of  the  United  States  court  of  appeals. 

Fifth.  Certificate  of  clerk  of  United  States  court  of  appeals. 

(File  with  clerk  of  United  States  supreme  court.  No  fee 
required.) 

Care  should  be  taken  that  under  the  guise  of  certifying 
questions,  the  courts  of  appeal  do  not  transmit  the  whole  case 
to  us  for  consideration.^) 

7»26  U.  S.  Stat.  L.  829.  4  Fed.  (m) Warner  v.  New  Orleans,  167 

Stat.  Ann.  428,  sec.  11.  U.  S.  467.  17  S.  Ct.  892.  42  L.  ed. 

soNorthern  Pacific  R.  C.  v.  239;  Cross  v.  Evans,  167  U.  S.  60. 
Amato,  144  U.  S.  465.  12  S.  Ct.  17  S.  Ct.  733.  42  L.  ed.  77. 

740.  36  L.  ed.  506. 
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If  the  supreme  court  wants  the  entire  record  sent  up,  it  will 
so  order. (n) 

Writ  or  error  or  appeal  from  United  States  court  of  appeals 
limited  to  one  year.*0* 

Any  case  made  final  in  the  United  States  court  of  appeals, 
the  supreme  court  may  require  by  certiorari  or  otherwise  that 
such  cause  be  certified  to  it  for  review.  (p> 


§  110c.  Proposition  of  law — Abstract  of  record. — Judgment 
in  a  criminal  case  is  final  in  the  United  States  court  of  appeals ; 
the  court,  however,  may  certify  propositions  of  law  to  the 
United  States  supreme  court  for  its  instruction ;  this  certificate 
may  be  incorporated  and  made  part  of  the  record,  and  certi¬ 
fied  to  the  supreme  court;  or  a  statement  of  the  facts  relied 
upon  may  be  prepared  and  attached  to  the  certificate  of  im¬ 
portance  (propositions  of  law)  ;  assignments  of  errors,  copy 
of  the  opinion  of  the  court  of  appeals,  certified  to  by  the  clerk 
of  the  court  of  appeals  may  be  filed  with  the  clerk  of  the 
United  States  supreme  court.  This  mode  is  oft  times  adopted 
for  two  reasons,  one  to  relieve  the  supreme  court  of  the  neces¬ 
sity  of  examining  the  entire  record,  the  other  the  expense  of 
printing.  Should  the  supreme  court  desire  the  record  sent  up 
later  it  will  so  order. 

(File  in  supreme  court.  A  docket  fee  of  $25  should  accom¬ 
pany  the  same.) 

A  circuit  court  of  appeals  has  no  power  under  the  act  of 
1891  to  certify  the  whole  case  to  the  supreme  court,  but  can 
only  certify  distinct  questions  or  propositions  of  law,  unmixed 
with  questions  of  fact  or  of  mixed  law  and  fact.((fi 


(n)  Cincinnati,  H.  &  D.  R.  Co.  v. 

McKeen,  149  U.  S.  259.  13  S.  Ct. 

840.  37  L.  ed.  725;  Farmers  & 

Merchants  State  Bank  v.  Arm¬ 
strong,  1  C.  C.  A.  394.  49  Fed. 

600. 

(o) Allen  v.  Southern  Pac.  R. 
Co.,  173  U.  S.  479.  19  S.  Ct.  518. 
43  L.  ed.  775. 


(p)  Aztec  Min.  Co.  v.  Ripley,  151 
U.  S.  79.  14  S.  Ct.  236.  38  L.  ed. 
80. 

(q) Del  Monte  Min.  &  Mill  Co. 
v.  Last  Chance  Min.  &  Mill  Co., 
171  U.  S.  55.  18  S.  Ct.  895.  43  L. 
ed.  72;  Cross  v.  Evans,  167  U.  S. 
60.  17  S.  Ct.  733.  42  L.  ed.  77. 
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The  matter  of  sending  up  the  whole  record  is  left  to  the 
supreme  court. (r> 


§  111.  If  United  States  court  of  appeals  refuses  certificate 
of  importance. — If  the  circuit  court  of  appeals  refuses  a  certi¬ 
ficate  submitting  propositions  of  law  for  instruction,  then  the 
only  recourse  that  counsel  for  plaintiff  in  error  has  is  to  file 
a  petition  for  writ  of  certiorari  in  the  supreme  court  of  the 
United  States.  If  the  certificate  of  importance,  or  instruction,  is 
denied,  writ  of  error  will  not  run. 

The  circuit  court  of  appeals  must  certify  distinct  questions 
or  propositions  of  law  unmixed  with  questions  of  fact,  or  of 
mixed  law  and  fact  and  not  the  whole  case.81 

The  certificate  should  show  clearly  that  instruction  is  de¬ 
sired  upon  particular  questions.82 

Certificate  of  questions  in  criminal  cases  under  revised 
statutes,  sections  651  and  697,  are  done  away  with ;  certificates 
by  circuit  courts  of  appeals  of  questions  upon  which  they  desire 
instruction,  are  the  only  ways  by  which  a  case  may  be  re¬ 
viewed  by  certificate.83 

Only  cases  of  gravity  and  importance  should  be  certified.84 

Where  the  decree  of  the  court  of  appeals  in  an  action  in 
equity  only  reverses  the  order  of  the  circuit  court  granting 
an  injunction,  which  practically  disposes  of  the  whole  matter 
on  its  merits,  certiorari  may  issue  from  this  court  and  this 
court  may  finally  dispose  of  it  by  its  directions  to  the  circuit 
court.85 


(r)  Farmers’  &  Merchants’  State 
Bank  v.  Armstrong,  49  Fed.  600. 
1  C.  C.  A.  394. 

81Graver  v.  Faurot,  162  U.  S. 
435.  16  S.  Ct.  799.  40  L.  ed.  1030. 
Gross  v.  Evans,  167  U.  S.  60.  17 
S.  Ct.  733.  42  L.  ed.  77. 

82Columbus  Watch  Co.  v.  Rob¬ 
bins,  148  U.  S.  266.  13  S.  Ct.  594. 
37  L.  ed.  445. 


83United  States  v.  Rider,  163  U. 
S.  132.  16  S.  Ct.  983.  41  L.  ed. 

101. 

s^Lau  Ow  Bew,  Petitioner,  141 
U.  S.  583.  12  S.  Ct.  43.  35  L.  ed. 
868. 

s^Harriman  v.  Northern  Securi¬ 
ties  Co.,  197  U.  S.  244.  25  S.  Ct. 

493.  49  L.  ed.  739. 
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§  112.  Petition  for  writ  of  certiorari  in  the  United  States 
supreme  court. 

(File  in  United  States  supreme  court.) 

In  the  supreme  court  of  the  United  States, . 

Term,  A.  D.  19 _ 


The  United  States, 
vs. 

John  Doe. 


^Petition  for  writ  of  certiorari. 


John  Doe,  defendant  in  the  above  entitled  cause,  respectfully 
shows  to  the  court  that  this  is  a  criminal  proceeding  begun  in 

the  district  court  of  the . division  of  Illinois ;  that  in  said 

court  the  defendant  was  found  guilty  of . ,  and 

a  judgment  rendered  accordingly,  from  which  judgment  an  ap¬ 
peal  was  taken  to  the  United  States  circuit  court  of  appeals 
for  the  seventh  circuit;  that  in  said  court  said  judgment  was 
affirmed  and  said  judgment  is  final  unless  a  certificate  is 
granted  by  said  court,  and  in  the  event  of  refusal  of  said 
court  to  grant  such  certificate  of  importance,  then  recourse 
may  be  had  to  the  supreme  court  for  writ  of  certiorari  as  pro¬ 
vided  for  by  law ;  that  application  was  made  to  said  judges  of 
said  court  for  a  certificate  of  importance  (instruction)  so  that 
said  cause  might  be  brought  to  this  court  for  review  by  writ 
of  error;  that  said  court  denied  the  right  of  said  defendant  to 
said  certificate  of  importance. 

This  petitioner  would  further  state  that  on  the  trial  of  said 
cause  there  were  numerous  errors  committed,  all  to  the  preju¬ 
dice  of  petitioner  as  the  record  in  said  cause  will  show.  Peti¬ 
tioner  would  further  state  that  in  one  court  of  appeals,  viz. 

the  .  circuit,  the  trial  court  was  reversed  because  of 

improper  comment  by  the  district  attorney,  in  his  closing  argu¬ 
ment  to  the  jury  as  in  this  case. 

Petitioner  further  represents  that  a  review  in  this  court 
will  demonstrate  that  he  was  wrongfully  convicted  in  the  court 
below,  that  error  was  committed  therein,  and  that  the  said 
United  States  circuit  court  of  appeals  committed  manifest 
error  in  not  reversing  said  judgment.  This  petitioner  there- 


§  1 12]  PETITION  FOR  WRIT  OF  CERTIORARI  Il8 

fore  asks  that  an  order  be  entered  by  this  honorable  court 
herein  directing  and  commanding  that  a  writ  of  certiorari  of 
this  honorable  court  be  directed  to  the  United  States  circuit 
court  of  appeals,  for  the  seventh  circuit,  commanding  and  di¬ 
recting  said  court  that  it  return  into  this  court  for  further 
proceedings  a  duly  certified  copy  of  the  record  in  the  cause  of 
the  United  States  vs.  John  Doe,  and  that  this  petitioner  have 
such  further  relief  in  the  premises  as  to  your  honors  shall  seem 
meet. 

(Signed.)  John  Brown, 
Attorney  for  Petitioner  and  Defendant. 


State  of  Illinois, 

. County. 

John  Doe,  petitioner,  and  the  defendant  in  the  court  below 
in  the  above  entitled  cause,  makes  oath  and  says,  that  the 
matters  and  things  in  said  petition  contained  are  true  in  sub¬ 
stance  and  in  fact. 

(Signed.)  John  Doe. 


Subscribed  and  sworn  to,  etc. 

Where  a  circuit  court  of  appeals  in  one  circuit  has  given 
a  different  decision  from  the  circuit  court  of  appeals  in  another 
circuit,  under  the  same  conditions,  it  may  furnish  grounds  for 
a  certiorari.86 

When  a  case  is  brought  up  on  certiorari  the  entire  case  is 
before  the  supreme  court.87 

§  113.  Order  that  the  writ  issue. — Writ  of  certiorari 

granted  upon  petitioner  filing  bond  in  the  sum  of . 

dollars. 

J.  B., 

One  of  the  Justices  of  the  United  States  Supreme  Court. 

sscolumbus  Watch  Co.  v.  Rob-  sypanama  R.  Co.  v.  Napier  Ship- 
bins,  148  U.  S.  266.  13  S.  Ct.  594.  ping  Co.,  166  U.  S.  280.  17  S.  Ct. 

37  L.  ed.  445.  572.  41  L.  ed.  1004. 
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§  114.  Certiorari  to  compel  the  clerk  to  send  the  record  to 
the  United  States  supreme  court. 

(File  in  United  States  supreme  court.) 

(Caption.) 

The  President  of  the  United  States  of  America  to  the  United 

States  circuit  court  of  appeals  of  the  seventh  circuit,  greeting : 

It  being  represented  to  us  that  there  is  now  pending  before 
you  a  certain  cause  wherein  the  United  States  is  plaintiff  and 
defendant  in  error  and  John  Doe  is  defendant  and  plaintiff  in 
error,  which  cause  was  commenced  in  the  district  court  for  the 

. district  of  Illinois  and  judgment  having  been  rendered 

against  the  said  John  Doe,  an  appeal  was  taken  to  the  said 
United  States  circuit  court  of  appeals  for  the  seventh  circuit 
where  such  judgment  is  said  to  have  been  affirmed  and  upon  ap¬ 
plication  for  a  certificate  of  importance  (instruction)  to  said 
court  the  same  was  denied  and  the  petitioner  herein  believing 
that  he  has  been  wronged  thereby  and  that  manifest  error  has 
been  committed  in  the  premises  has  filed  his  petition  for  a  writ 
of  certiorari  in  this  court,  the  same  has  been  granted  and  we 
hereby  command  you  to  certify  and  send  the  records  and  pro¬ 
ceedings  in  said  cause  aforesaid,  with  all  things  concerning  the 
same  to  the  said  United  States  supreme  court,  together  with  this 
writ,  so  that  we  may  have  the  same  at  the  United  States  court 

house  in  the  city  of  Washington  on  the . day  of . 

A.  D.  19....,  to  be  then  and  there  held  and  that  the  said 
supreme  court  may  cause  to  be  further  done  thereupon  what  of 
right  according  to  the  laws  of  the  United  States  should  be  done. 

WITNESS,  the  honorable  Melville  W.  Fuller,  chief  justice 

of  the  United  States,  this  .  day  of . ,  19 .... , 

and  in  the . year  of  the  independence  of  the  United 

States. 

Attest:  C.  C.,  Clerk.  (Seal.) 

§  115.  Citation,  United  States  supreme  court. 

(File  in  United  States  supreme  court.) 

(Style  of  cause.) 

I  have  this  day  received  a  copy  of  the  foregoing  writ  of 
certiorari. 
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Dated  this . day  of . ,  19 . . . . 

H.  0., 

Clerk  of  the  U.  S.  Circuit  Court  of  Appeals  for  the - Circuit. 


I  have  received  a  copy  of  the  foregoing  writ  of  certiorari. 
Dated . ,  19. . . . 

W.  T., 

United  States  District  Attorney  for . District  of  Illinois. 


§  116.  Certificate  of  the  clerk  of  the  U.  S.  circuit  court  of 

appeals. 

(File  in  United  States  supreme  court.) 

In  the  United  States  circuit  court  of  appeals, 
seventh  circuit, . term,  A.  D.  19. . . . 


John  Doe, 

Plaintiff  in  Error 
and  Petitioner, 
vs. 

The  United  States, 
Defendant  in  Error 
and  Respondent. 


Appeal  from  the  United  States  cir¬ 
cuit  court  of  appeals,  seventh  cir¬ 
cuit,  to  the  supreme  court  of  the 
United  States.  (Certiorari,  etc.) 


In  obedience  to  the  command  of  the  within  writ,  I  herewith 
transmit  to  the  supreme  court  of  the  United  States  a  duly 
certified  transcript  of  the  complete  record  and  proceedings  in 
the  within  entitled  cause,  and  all  things  concerning  the  same. 

In  witness  whereof  I  hereunto  subscribe  my  name,  and  affix 
the  seal  of  the  said  United  States  circuit  court  of  appeals  for 

the  seventh  circuit  in  the  city  of  Chicago  this . day  of 

. ,19.... 


0.  M., 

Clerk  of  said  Court. 


Cost  of  transcript  $ . ,  paid  by  plaintiff  in  error 

(petitioner). 

The  record  is  now  sent  to  the  clerk  of  the  supreme  court  at 
Washington.  A  docket  fee  of  $25  should  accompany  the  record. 
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§  117.  Circular  letter  issued  by  the  clerk  of  the  supreme 
court  of  the  United  States  relating  to  applications  for  a  writ 
of  certiorari. 

Office  of  the  Clerk, 

Supreme  Court  of  the  United  States. 

Washington,  January  1,  1909. 

Mr . 

Sir — In  applying  for  a  writ  of  certiorari  under  the  act  of 
March  3,  1891,  the  practice  requires  the  petition  for  the  writ 
to  be  docketed,  and,  in  order  to  do  so,  the  petitioner  must 
furnish  an  original  petition,  a  certified  copy  of  the  transcript 
of  record,  including  therein  all  the  proceedings  in  the  United 
States  circuit  court  of  appeals.  Twenty-five  dollars  as  a  de¬ 
posit  on  account  of  costs,  and  an  order  for  appearance  for  the 
petitioning  party,  signed  by  a  member  of  the  bar  of  this  court. 
Petitions  are  docketed  here  under  the  title  of . ,  peti¬ 
tioner,  vs . respondent. 

Some  Monday  should  be  fixed  upon  for  the  submission  of: 
the  petition,  that  being  motion  day,  and  sufficient  notice  given 
counsel  for  respondents  of  the  date  selected,  to  enable  them 
to  file  briefs  in  opposition,  if  they  desire  to  do  so,  and  proof  of 
service  of  such  notice  filed  here. 

Petitions  must  be  called  up  and  submitted  (oral  argument 
is  not  permitted)  in  open  court  by  counsel,  and  before  the 
submission,  25  printed  copies  of  the  petition  and  of  such  briefs 
as  are  filed  in  support  of  same,  must  be  furnished.  In  addition 
to  the  certified  copy  of  the  transcript  of  the  record,  required 
by  rule  37,  a  sufficient  number  of  printed  copies  thereof  (not 
less  than  ten)  must  be  furnished  to  supply  the  court.  Should 
it  be  necessary  to  reprint  the  record  for  use  on  the  hearing 
of  the  petition,  50  copies  should  be  printed,  under  my  super¬ 
vision,  in  order  that  there  may  be  a  sufficient  number  for  use 
on  the  final  hearing,  should  the  petition  be  granted. 

Very  respectfully, 

James  H.  McKenney, 

*8For  number  of  briefs  to  file  Clerk  Supreme  Court,  U.  S.88 
and  when,  and  proceedings  in  su¬ 
preme  court,  see  chap.  7,  sec.  395, 
post. 
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ADDENDA. 

§  65.  Page  72  ante. 

In  the  United  States  courts  jurors  must  possess  the  same 
qualifications  as  jurors  of  the  highest  court  of  law  in  such 
state.1 

§  65.  Page  73  ante. 

Bystanders  may  be  called  to  fill  the  panel.2 

§  74.  Page  78  ante. 

Jurors  in  the  federal  court  are  chosen  from  the  district,  as 
the  judge  may  direct.3 

§  76.  Page  80  ante. 

Where  the  sentence  is  imprisonment  or  fine,  or  imprisonment 
and  fine,  the  defendant  has  one  year  to  file  writ  of  error  and 
bond  to  appeal,  and  give  an  appearance  bond.4  This  changed 
to  six  months  by  court  of  appeals  act  of  March  3,  1891.  If 
the  offense  was  capital,  writ  of  error  will  run  for  two  years 
from  the  supreme  court  to  the  district  or  circuit  court.5 

§  78.  Page  83  ante. 

In  the  event  of  disability  of  the  trial  judge  another  judge 
holding  court  may  sign  the  bill  of  exceptions.6 

§  78.  Page  85  ante. 

Nothing  will  discharge  a  surety  on  a  bond  except  a  reversal 
of  the  judgment.7 

§  81.  Page  87  ante. 

An  appeal  bond  is  not  invalid  because  it  does  not  name  the 
appellate  court,  nor  state  the  nature  of  the  action.8 


i4  Fed.  Stat.  Ann.,  p.  737,  sec. 
800;  United  States  v.  Benson,  31 
Fed.  896. 

24  Fed  Stat.  Ann.,  p.  742,  sec. 
804;  Lovejoy  v.  United  States,  128 
U.  S.  171.  9  S.  Ct.  57.  32  L.  ed. 

389;  St.  Clair  v.  United  States, 
154  U.  S.  134.  14  S.  Ct.  1002.  38 
L.  ed.  936. 

34  Fed.  Stat.  Ann.,  p.  741,  sec. 
802;  United  States  v.  Benson,  31 
Fed.  896. 


44  Fed.  Ann.  Stat.,  p.  254,  sec.  2. 
b Allen  v.  Southern  Pac.  R.  Co., 
173  U.  S.  479.  19  S.  Ct.  518.  43 

L.  ed  775;  Holt  v.  Indiana  Mfg. 
Co.,  176  U.  S.  68.  20  S.  Ct.  272. 

44  L.  ed.  374. 

64  Fed.  Stat.  Ann.,  p.  594,  sec. 
593. 

7 Babbitt  v.  Finn,  101  U.  S.  7. 
25  L.  ed.  820. 

sSmith  v.  Walker,  22  Fed.  Cases 
No.  13,123a.  Hempst  (U.  S.)  289. 
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§  85.  Page  90  ante. 

Suits  instituted  by  the  comptroller  of  the  currency,  the  United 
States  is  not  required  to  give  an  appeal  bond.9 
§  93-  95  ante. 

A  district  judge  holding  circuit  court  with  a  circuit  judge, 
the  opinion  of  the  circuit  judge  governs.10 
Following  §  91,  page  93  ante. 

(File  in  the  U.  S.  District  Court.) 

Writ  of  error,  federal  court  to  a  federal  court. 

(Caption.) 

United  States  of  America,  ss. : 

The  President  of  the  United  States  to  the  Honorable,  the  Judge 

of  the . Court  of  the  United  States  for  the 

Eastern  District  of  Illinois,  Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  rendi¬ 
tion  of  the  judgment  of  a  plea  which  is  in  the  said  United 

States  District  Court  before  you . between  the 

United  States  vs.  John  Doe,  a  manifest  error  hath  happened, 
to  the  great  damage  of  the  said  John  Doe,  as  by  complaint 
appears.  We  being  willing  that  error,  if  any  hath  been,  should 
be  duly  corrected,  and  full  and  speedy  justice  done  to  the 
parties  aforesaid  in  this  behalf,  do  command  you,  if  judgment 
be  therein  given,  that  then  under  your  seal,  distinctly  and 
openly  you  send  the  record  and  proceedings  aforesaid,  with 
all  things  concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  seventh  circuit,  together  with  this 

writ,  so  that  you  have  the  same  at  Chicago  on  the . 

Tuesday  of . next,  in  the  said  United  States  Court 

of  Appeals,  to  be  then  and  there  held,  that,  the  records  and  pro¬ 
ceedings  aforesaid  being  inspected,  the  said  United  States  Court 
of  Appeals  may  cause  further  to  be  done  therein  to  correct  that 
error  what  of  right,  and  according  to  the  laws  and  custom  of  the 
United  States,  should  be  done. 

sPacific  Bank  v.  Mixter,  114  U.  i°Fed.  Stat.  Ann.  p.  244,  sec. 
S.  463.  5  S.  Ct.  944.  29  L.  ed.  221;  614. 

Robinson  v.  Southern  Nat.  Bank. 

94  Fed.  22. 
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Witness  the  Honorable . ,  Chief  Justice 

of  the  said  Supreme  Court,  this ....  day  of . ,  in  the 


year  of  our  Lord,  One  Thousand  Nine  Hundred  and . 

(L.  S.) 

W.  N.  0.,  Clerk  of  the  United  States 
Circuit  Court  of  Appeals  for  the 
Seventh  Circuit. 

Allowed  by . 

(The  district  or  any  Circuit  Judge;  or  the  Supreme  Justice 
allotted  to  the  Circuit.) 

Following  §  no,  page  113  ante. 

(File  in  U.  S.  Court  of  Appeals.) 

Writ  of  error,  federal  court  to  a  federal  court. 

(Caption.) 

United  States  of  America,  ss. : 

The  President  of  the  United  States  to  the  Honorable  the  Judges 

of  the  United  States  Circuit  Court  of  Appeals,  Seventh  Circuit, 

Greeting : 

Because  in  the  record  and  proceedings,  as  also  in  the  rendi¬ 
tion  of  the  judgment  of  a  plea  which  is  in  the  said . 

Court  before  you  .  between  United  States 

vs.  John  Doe,  a  manifest  error  hath  happened,  to  the  great 

damage  of  the  said  John  Doe,  as  by .  complaint 

appears.  We  being  willing  that  error,  if  any  hath  been,  should 
be  duly  corrected,  and  full  and  speedy  justice  done  to  the 
parties  aforesaid  in  this  behalf,  do  command  you,  if  judgment 
be  therein  given,  that,  then  under  your  seal,  distinctly  and 
openly,  you  send  the  record  and  proceedings  aforesaid,  with 
all  things  concerning  the  same,  to  the  Supreme  Court  of  the 
United  States,  together  with  this  writ,  so  that  you  have  the 

same  at  Washington  on  the . Monday  of . next, 

in  the  said  Supreme  Court,  to  be  then  and  there  held,  that,  the 
records  and  proceedings  being  inspected,  the  said  Supreme 
Court  may  cause  further  to  be  done  therein  to  correct  that 
error  what  of  right  and  according  to  the  laws  and  custom  of 
the  United  States,  should  be  done. 
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Witness  the  Honorable . ,  Chief  Justice 

of  the  said  Supreme  Court,  this . day  of . ,in  the 

year  of  our  Lord,  One  Thousand  Nine  Hundred  and . 

(L.  S.) 

W.  N.  0.,  Clerk  of  the  Supreme 
Court  of  the  United  States. 

Allowed  by . 

(Any  Justice  of  U.  S.  Supreme  Court;  or  Judge  of  the  U.  S. 
Court  of  Appeals.) 


CHAPTER  4. 


A  CHANCERY  CASE  (INJUNCTION)  IN  A  UNITED  STATES  COURT. 


Section 

118.  Injunction  proceedings 

(chancery)  in  the  United 
States  court. 

119.  Bill  for  injunction,  United 

States  court. 

120.  Notice  of  motion  for  pre¬ 

liminary  injunction. 

121.  Amount  involved — Non-resi¬ 

dent. 

122.  State  and  federal  jurisdic¬ 

tion. 

123.  The  Illinois  law  pertaining 

to  injunctions. 

124.  Restraining  order. 

125.  Order  of  temporary  injunc¬ 

tion. 

126.  Restraining  order  (when 

notice  was  not  given  the 
opposite  party.) 

127  Writ  of  injunction,  federal 

court. 

128  Marshal’s  return  of  writ  of 

injunction. 

129  Injunction  bond.  United 

States  court. 

130  Justification  of  sureties. 

131.  Motion  to  dissolve  the  tem¬ 

porary  injunction,  United 
States  court. 

131a.  Answer  to  bill  in  equity  pro¬ 
ceedings,  United  States 
court. 

131b.  Replication  to  answer, 
equity  case.  United  States 
court. 

132.  Motion  to  modify  temporary 

injunction. 


Section 

133.  Order  overruling  motion  to 

dissolve  temporary  injunc¬ 
tion. 

134.  Order  dissolving  injunction. 

135.  Violation  of  order. 

136.  The  corporation  and  the  in¬ 

dividual. 

137.  The  injunction  bond. 

138.  Solicitors’  fees — Solvency  of 

principal. 

139.  Jurisdiction. 

140.  To  remove  suit. 

141.  Prerequisites — Pendency  of 

action. 

142.  Demurrer. 

143.  Law  and  facts — Ex  parte 

statements. 

144.  Rule  to  show  cause. 

145.  Injunction  against  corpora¬ 

tion. 

146.  Discretion  of  court. 

147.  Injunction  law  in  Illinois. 

148.  Injunction  law  in  the  federal 

court. 

149.  Discretion  of  court. 

150.  Appeal. 

151.  Right  of  injunction,  etc. 

152.  Petition  for  attachment  for 

contempt. 

153.  Notice  of  motion  for  an  at¬ 

tachment  for  contempt. 

154.  Attachment  for  contempt — 

Generally. 

155.  Order  for  arrest  for  con¬ 

tempt  of  court. 

156.  Return  of  marshal  on  order 

for  arrest  for  contempt. 
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Section 

157.  Order  fixing  day  for  hearing 

contempt  proceedings. 

158.  Power  of  court — Classes  of 

cases. 

159.  Review — Certiorari. 

160.  Propositions  of  law — Con¬ 

tempt  proceedings. 

161.  Act  creating  circuit  court 

of  appeals. 

162.  Chancery  proceedings —  Ap- 

and  not  writ  of  error  the 
mode. 

163.  Exceptions  to  the  master’s 

findings. 

163a.  Order  overruling  exceptions 
to  master’s  report. 

164.  Final  decree  making  a  tem¬ 

porary  injunction  perpet¬ 
ual. 

165.  Exceptions  to  findings  Sn 

decree. 

165a.  Order  overruling  exceptions 
to  findings  of  decree. 

166.  Petition  for  appeal. 


Section 

167.  Assignment  of  errors  to  a 

decree  for  an  injunction. 

168.  Order  allowing  the  appeal. 

169.  Bond  to  appeal. 

170.  Appearance  bond — Releasing 

the  party  pending  appeal. 

171.  Procedure. 

172.  Record. 

173.  Writ  of  error. 

174.  The  Illinois  law. 

175.  The  United  States  law. 

176.  Interlocutory  order  or  de¬ 

cree. 

177.  Writ  of  error — Appeal — 

Certiorari. 

178.  Contempt  proceedings — civil 

or  criminal. 

179.  Bill  of  exceptions  (certifi¬ 

cate  of  evidence). 

179a.  The  record. 

180.  Style  of  cause  on  appeal 

(when  contempt  is  crim¬ 
inal). 

181.  Style  of  cause  on  appeal 

(equity). 


§  118.  Injunction  proceedings  (chancery)  in  the  United 
States  Court. — An  injunction  has  been  defined  to  be  “a  judi¬ 
cial  process  issuing  out  of  a  court  of  chancery,  whereby  a  party 
is  required  to  do  or  to  refrain  from  doing  a  particular  thing.” 

The  most  ordinary  form  of  injunction  is  that  which  operates  to 
prevent  the  performance  of  an  act.  The  other  form  of  injunc¬ 
tion  commands  that  an  act  shall  be  done. 

There  are  two  classes  of  injunctions,  therefore — mandatory 
and  preventive,  and  it  is  settled  beyond  question  that  equity  has 
jurisdiction  in  a  proper  case  to  compel  affirmative  performance 
of  an  act,  as  well  as  to  restrain  it.  Injunctions  are  divided  into 
two  classes,  the  interlocutory  (or  temporary)  injunction  and  the 
permanent  injunction. 

An  interlocutory,  or  preliminary,  injunction  is  a  provisional 
remedy  granted  before  a  hearing  on  the  merits,  and  its  sole  object 
is  to  preserve  the  subject  in  controversy  in  its  then  existing  con- 


129 


INJUNCTION  PROCEEDINGS 


[§  n8 


dition,  and  without  determining  any  question  of  right ;  merely  to 
prevent  a  further  perpetration  of  wrong  or  the  doing  of  any  act 
whereby  the  right  in  controversy  may  be  materially  injured  or 
endangered  until  a  full  and  deliberate  investigation  of  the  case 
is  afforded  to  the  party. 

The  complainant  may  be  entitled  to  a  preliminary  injunction 
in  cases  where  the  right  to  relief  prayed  for  may  fail  on  a 
hearing  on  the  merits. 

An  injunction  suit  is  here  chosen  as  the  chancery  or  equity 
case  in  the  federal  court,  for  the  reason  that  it  comes  to  every 
lawyer,  at  least  once,  to  either  represent  a  party  who  wishes  to 
invoke  injunction  proceedings,  or  one  who  has  felt  the  effects 
of  it  and  desires  to  make  a  defense ;  and  the  lawyer  who  reads 
this  case  will  not  only  be  able  to  handle  such  a  case  in  the  United 
States  court,  but  in  the  state  court  as  well. 

When  a  coal  company  feels  that  its  rights  and  privileges  are 
being  interfered  with,  being  a  non-resident,  it  goes  into  the 
federal  court. 

§  119.  Bill  for  injunction,  United  States  Court. 

In  the  Circuit  Court  of  the  United  States,  for  the 

. district  of  Illinois . term, 

A.  D.  19 _ 

Manhattan  Coal  Company 


Miners’  Union  of  North  America, 
John  Doe, 

T.  R. 


-Bill  for  injunction. 


To  the  Honorable  F.  W.,  Judge  of  said  Court: 

The  Manhattan  Coal  Company,  a  corporation  of  the  state  of 
(some  other  state  than  Illinois),  duly  incorporated  and  organized 
under  the  laws  of  said  state  and  a  citizen  of  said  state,  brings  this 
its  bill  against  the  Miners’  Union  of  North  America,  a  corpora¬ 
tion  organized  under  the  laws  of  the  state  of . and  a 

citizen  of  the  state  of . .  and  John  Doe.  the  president  of 

said  corporation,  who  resides  at . ,  Illinois,  and  who  is 

a  citizen  of  said  state,  and  T.  R.,  secretary  of  said  corporation, 

who  resides  at . ,  Illinois,  in  said  district,  and  who  is  a 

citizen  of  said  state. 

—9 
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Your  orator  complains  and  says  that  it  is  now  the  owner  and 

operates  three  coal  mines  in  the  county  of. . . . . ,  Illinois,  in 

said  district,  known  as  Manhattan  No.  i,  Manhattan  No.  2  and 
Manhattan  No.  3,  from  which  said  mines  one  hundred  cars  of 
coal,  more  or  less,  are  shipped  each  day,  and  has  in  its  employ 
more  than  three  hundred  men,  who  are  employed  at  said  mines 
as  engineers,  firemen,  cagers,  drivers,  miners  and  in  other 
capacities,  all  of  whom  are  members  of  the  Miners’  Union  of 
North  America,  and  under  the  rules  of  said  organization  are 
obliged  to  obey  any  order  or  orders  given  to  them  or  promul¬ 
gated  by  the  said  John  Doe  and  T.  R.,  as  president  and  secretary 
thereof,  or  either  of  them. 

Your  orator  complains  that  at  a  meeting  of  Local  No.  40  of 

the  said  Miners’  Union  of  North  America,  held  at . 

in  said  district,  on . 19.  . . .,  a  resolution  was  adopted  in 

which  it  was  agreed  that  unless  your  orator  increased  the  wages 

of  its  drivers  from  $1.25  per  day  to  $1.50,  on  or  before . 

19.  . . .,  the  said  John  Doe  and  T.  R.  were  authorized  to  call  a 
strike  of  all  men  employed  in  and  about  its  said  three  mines. 

Your  orator  represents  that  it  did,  on  January  1,  19.  . .  .,  make 
and  execute  contracts  with  the  various  railroads  and  manufac¬ 
turing  establishments  in  various  cities  and  states  for  the  taking 
of  its  output  of  coal  at  rates  based  upon  the  wages  then  paid 
its  employees  for  a  period  of  one  year,  and  that  if  your  orator 
is  compelled  now  to  raise  the  wages  of  its  employees,  as  pro¬ 
vided  for  by  said  resolution  of  Local  No.  40,  said  Manhattan 
Coal  Co.  will  not  be  able  to  pay  operating  expenses  and  will 
probably  be  compelled  to  go  into  the  hands  of  a  receiver. 

Your  orator  says  that  the  said  defendants,  John  Doe  and 
T.  R.,  have  served  notice  upon  your  orator  that  unless  it  com¬ 
plies  with  the  demands  as  set  forth  by  resolution  of  Local  No. 

40,  not  later  than . 19 _ they,  the  said  defendants, 

will  call  out  all  men  employed  in  said  mines,  thus  paralyzing  the 
business  of  your  orator  and  doing  irreparable  injury  to  its  said 
property. 

Your  orator  further  represents  that  unless  the  said  defendants, 
John  Doe  and  T.  R.,  are  restrained  by  the  order  of  this  court 
from  performing  their  said  duty  as  aforesaid,  your  orator  will 
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be  unable  to  perform  its  public  duty  of  furnishing’  coal  to  the 
railroads  engaged  in  handling  interstate  traffic  and  industries 
employing  hundreds  of  men  in  the  various  cities  and  in  various 
states ;  and  from  the  nature  of  the  case,  the  damages  suffered  by 
your  orator  and  others  would  be  difficult  and  impossible  to 
estimate. 

Your  orator  further  represents  that  the  matter  in  dispute 
herein  exceeds,  exclusive  of  costs,  the  sum  of  $2,000,  and  that 
this  suit  arises  under  the  constitution  and  laws  of  the  United 
States. 

Inasmuch  as  your  orator  can  have  no  adequate  relief  except  in 
this  court,  and  to  end  thereof  that  the  said  defendants  may,  if 
they  can,  show  why  your  orator  should  not  have  the  relief  herein 
prayed  for  and  make  a  full  disclosure  and  discovery  of  all  matters 
aforesaid,  according  to  the  best  of  their  knowledge,  information 
and  belief,  full,  true,  direct  and  perfect  answers  to  the  matters 
hereinbefore  stated  and  charged,  but  not  under  oath,  an  answer 
under  oath  being  hereby  waived. 

Your  orator  prays  that  your  honor  may  grant  a  writ  of  ,  in¬ 
junction  issued  out  of  and  under  the  seal  of  this  honorable  court 
perpetually  enjoining  and  restraining  the  said  defendant  Miners' 
Union  of  North  America,  and  the  said  defendants,  John  Doe 
and  T.  R.,  and  each  of  them,  from  issuing  any  order  or  giving 
any  direction  to  the  men  employed  in  the  mines  aforesaid,  and 
to  restrain  the  defendant,  its  officers  and  agents,  and  the  de¬ 
fendants,  John  Doe  and  T.  R.,  from  communicating  with,  hold¬ 
ing  conversation  or  advising  the  employees  at  the  three  mines 
as  aforesaid,  either  while  said  employees  are  on  or  off  duty,  and 
to  restrain  said  defendants,  or  either  of  them,  from  coming  on 
or  nigh  the  premises,  or  near  the  said  three  mines  of  your 
orator,  and  for  such  other  relief  as  to  the  court  shall  seem 
equitable  and  proper  in  the  premises. 

Your  orator  prays  that  a  provisional  or  preliminary  restrain¬ 
ing  order  may  be  issued  to  the  same  purpose  and  effect  as  here¬ 
in  prayed  for  against  said  respective  defendants  to  remain  in 
full  force  until  the  further  order  of  the  court  herein,  or  until 
the  suit  shall  be  finally  disposed  of. 
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May  it  please  your  honor  to  grant  unto  your  orator,  not  only 
a  writ  of  injunction  conformable  to  the  prayer  of  this  bill,  but 
also  a  writ  of  subpoena  issuing  out  of  and  under  the  seal  of  this 
court,  directed  to  the  said  Miners’  Union  of  North  America,  John 
Doe  and  T.  R.,  commanding  them  on  a  certain  day  to  appear  and 
answer  unto  this  bill  of  complaint  and  to  abide  by  and  perform 
such  other  order  and  decree  in  the  premises  as  to  the  court  shall 
seem  proper  and  required  by  the  principle  of  equity. 

(Signed)  Manhattan  Coal  Co., 

By  P.  K.y  Supt.  (or  President.)1 

B.  &  B.,  Sols,  for  Complainant. 

State  of  Illinois, 

County  of . 

Personally  appeared  before  the  undersigned,  a  notary  public 

within  and  for . county,  Illinois,  P.  K.,  who,  being 

duly  sworn,  says  that  he  is  the  superintendent  of  the  complainant 
corporation,  and  duly  authorized  as  such  to  make  this  affidavit; 
that  he  has  read  the  foregoing  bill  of  complaint  and  knows  the 
contents  thereof ;  that  as  to  such  matters  and  things  therein  as 
are  alleged  on  information  and  belief,  affiant  believes  them  to  be 
true,  and  the  other  matters  and  things  therein  stated  are  true 
in  substance  and  in  fact. 

P.  K. 

Sworn  to  before  me  and  subscribed  in  my  presence  this . 

day  of . A.  D.  19. .  My  commission  expires . 

19. . .  O.  O., 

(Seal.)  Notary  Public. 

An  averment  that  a  corporation  is  a  citizen  of  a  particular  state 
is  insufficient.  A  corporation  is  not  a  citizen  of  a  state  within 
the  meaning  of  the  constitution.  The  averment  should  be  that 
it  is  a  corporation  created  by  the  laws  of  a  particular  state.2 

ilf  signed  by  any  other  than  the  zFrisbie  v.  Chesapeake  &  O.  R. 
president,  it  should  appear  that  Co.,  57  Fed.  1;  Neel  v.  Pensyl- 
such  one  was  authorized  to  sign  vania  Co.,  157  U.  S.  153.  15  S.  Ct. 
the  corporation  name.  589.  39  L.  ed.  654. 
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The  circuit  courts,  as  courts  of  equity,  shall  be  deemed  always 
open  for  the  purpose  of  filing  any  pleading,  or  making  and  di¬ 
recting  all  interlocutory  motions,  orders,  rules  and  other  pro¬ 
ceeding.3  Where  jurisdiction  depends  upon  diversity  of  citi¬ 
zenship,  such  citizenship  must  appear  from  the  record. 

§  120.  Notice  of  motion  for  preliminary  injunction. 

(Style  of  cause.) 

To  E.  K.,  counsel  for  defendant: 

Please  take  notice  that  on  the . day  of . 

A.  D.  19....  at  10:00  o’clock  A.  M.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  I  will  move  for  a  preliminary  injunction, 
as  prayed  in  the  bill  of  complaint  herein,  a  true  copy  of  which 
is  attached  herto.  B.  &  B., 

Sols,  for  Complainant. 

Service  accepted  this . day  of . A.  D.  19. . . . 

K.  K., 

Counsel  for  Defendant. 

Rule  55  provides  that  “notice  must  be  served  on  the  opposing 
party  or  his  counsel.”  This  rule,  however,  is  not  observed  when 
it  appears  to  the  court  that  irreparable  injury  will  result.  To 
apprehend  injury  is  not  ground  for  injunction.4 


§  121.  Amount  involved — non-resident. — The  amount  in¬ 
volved  in  a  suit  for  an  injunction  for  the  purpose  of  determining 
the  jurisdiction  of  a  federal  court  is  the  value  of  the  right  to  be 
protected  or  the  extent  of  the  injury  to  be  prevented  by  the 
injunction.5 

In  order  to  be  a  “non-resident  of  that  state”  within  the  mean¬ 
ing  of  this  statute,  the  defendant  must  be  a  citizen  of  another 
state  or  a  corporation  created  by  the  laws  of  another  state.6 


8U.  S.  R.  S.,  sec.  638.  4  Fed. 

Stat.  Ann.,  p.  257.  sec.  638. 

(a)Robertson  v.  Cease,  97  U.  S., 
649.  24  L.  ed.  1057;  Anderson  v. 
Watt,  138  U.  S.  694.  11  S.  Ct.  449. 
34  L.  ed.  1078- 

4Home  Ins.  Co.  v.  Nobles,  63 
Fed.  642. 


6  Arkansas  y.  aKnsas  &  T.  Coal 
Co.,  96  Fed.  353. 

Southern  Pacific  Co.  v.  Denton. 
146  U.  S.  202.  13  S.  Ct.  44.  36 

L.  ed.  943;  Martin  v.  Snyder,  148 
U.  S.  663.  13  S.  Ct.  706.  37  L.  ed. 
602. 
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An  averment  of  residence  is  not  the  equivalent  of  an  averment 
of  citizenship  for  the  purposes  of  jurisdiction  in  the  courts  of 
the  United  States.7 

§  122.  State  and  federal  jurisdiction. 

Where  a  state  court  acquires  jurisdiction  no  writ  of  injunction 
will  issue  by  a  United  States  court  to  stay  proceedings  in  such 
state  court  except  in  proceedings  relating  to  bankrptcy.8 

If  the  federal  court  has  construed  a  state  statute  one  way,  and 
the  supreme  court  of  a  state  construes  such  statute  another  way, 
the  federal  court  will  thereafter  follow  the  construction  placed 
thereon  by  the  state  court ;  but  this  doctrine  will  not  apply  where 
these  come  in  conflict  with  the  constitution,  laws  or  treaties  of 
the  United  States.9  To  confer  jurisdiction  on  the  federal  court, 
all  parties  on  one  side  must  be  citizens  of  different  states  from 
those  on  the  other. 


§  123.  The  Illinois  law  pertaining  to  injunctions — “No 
court,  judge  or  master  shall  grant  an  injunction  without  previous 
notice  of  the  time  and  place  of  the  application  having  been  given 
to  the  defendants  to  be  affected  thereby,  or  such  of  them  as  can  be 
conveniently  served,  unless  it  shall  appear  from  the  bill  or  affidavit 
accompanying  the  same  that  the  rights  of  the  complainant  will 
be  unduly  prejudiced  if  the  injunction  is  not  issued  immediately 
or  without  notice.”10 


^Everhart  v.  Huntsville  College, 
120  U.  S.  223.  7  S.  Ct.  559.  30 

L.  ed.  623;  Grand  Trunk  R.  Co. 
v.  Twitchell,  8  C.  C.  A.  237.  59 

Fed.  727;  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  v.  Monaghan,  140  Ill. 
474.  60  N.  E.  869. 

8U.  S.  R.  S.,  sec.  720.  4  Fed. 

Stat.  Ann.,  p.  509,  sec.  720;  Kem- 
sley  v.  Myers,  45  Fed.  283;  Rein- 
ach  v.  Atlantic  &  G.  W.  R.  Co., 
58  Fed.  33,  43;  Haines  v.  Car¬ 


penter,  91  U.  S.  254,  257.  23  L. 

ed.  345. 

»New  Hampshire  v.  Grand 
Trunk  R.,  3  Fed.  887;  Supervisors 
v.  United  States,  85  U.  S.  (18 
Wall.)  71.  21  L.  ed.  171;  Rich¬ 

mond  v.  Smith,  82  U.  S.  (15  Wall), 
429.  21  L.  ed.  290;  Louisville,  N. 

O.  &  T.  R.  Co.  v.  Mississippi,  133 
U.  S.  587.  10  S.  Ct.  348.  33  L. 

ed.  784. 

icHurd’s  R.  S.  1908,  p.  1182, 
sec.  3. 
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Equity  will  not  interfere  to  prevent  the  commission  of  crim¬ 
inal  or  illegal  acts  unless  there  is  some  interference  with  prop¬ 
erty  rights.11 

§  124.  Restraining  order. — The  issue  of  a  restraining  order 
which  may  be  granted  exparte  is  by  the  express  language  of 
this  section  made  dependent  upon  the  existence  of  two  condi¬ 
tions,  the  giving  notice  of  a  motion  for  an  injunction  and  an 
apparent  danger  of  irreparable  injury  from  delay.12 


§  125.  Order  of  temporary  injunction. 

(Style  of  Cause.) 

The  president  of  the  United  States  of  America  to  the  Miners’ 
Union  of  North  America  (a  corporation)  and  to  its  counsel¬ 
lors,  attorneys,  solicitors,  officers  and  agents,  and  of  each  of 
them  and  J ohn  Doe  and  T.  R. — greeting : 

Whereas  it  has  been  represented  to  us  in  our  court  of  chan¬ 
cery,  on  the  part  of  the  Manhattan  Coal  Company,  complainant, 
that  it  has  lately  exhibited  its  bill  of  complaint  in  the  circuit 

court  of  the  United  States  for  the . district  of  Illinois 

against  you,  the  said  Miners’  Union  of  North  America,  and  the 
said  John  Doe  and  T.  R.  to  be  relieved  touching  the  matters 
therein  complained  of;  in  which  bill  it  is  stated,  among  other 
things,  that  you  are  combining  and  confederating  with  others  to 
injure  the  said  complainant  touching  the  matters  set  forth  in 
the  said  bill,  and  that  your  actings  and  doings  in  the  premises 
are  contrary  to  equity  and  good  conscience:  We,  therefore,  in 
consideration  thereof,  and  of  the  particular  matters  in  the  said 
bill  set  forth,  do  strictly  command  you,  the  said  Miners’  Union 
of  North  America,  and  John  Doe  and  T.  R.  and  the  persons 
before  mentioned,  and  each  and  every  one  of  you,  under  the 


uDebs  (In  re),  158  U.  S.  564-93. 
15  S.  Ct.,  900.  39  L.  ed.  1092; 

Coosaw  Min.  Co.  v.  South  Caro¬ 
lina,  144  U.  S.  550.  12  S.  Ct.  689. 

36  L.  ed.  537;  Cranford  v.  Tyrrell, 
128  N.  Y.  341.  28  N.  E.  514. 


i2U.  S.  R.  S.,  sec.  918.  7  Fed. 

Stat.  Ann.,  p.  585,  sec.  918;  as  to 
the  practice  of  granting  a  re¬ 
straining  order  pending  applica¬ 
tion  for  a  preliminary  injunction, 
see  Central  Trust  Co.  v.  Wabash, 
St.  L.  &  P.  R.  Co.,  25  Fed.  1. 
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penalty  of . dollars,  to  be  levied  upon  your  bonds,  goods 

and  chattels  to  our  use,  that  you  do  absolutely  desist  and  refrain 
from  in  any  way  interfering  with  complainant  in  the  operation 
of  its  said  coal  mines,  and  that  you  will  give  no  order  to  the 
men  employed  therein  to  strike  or  quit  work,  until  you,  the  said 
Miners’  Union  of  N.  A.,  and  said  John  Doe  and  T.  R.,  shall 
have  put  in  your  answer  in  this  cause,  and  our  said  court  shall 
have  made  further  order  thereupon. 

Witness . chief  justice  of  the  United  States,  at 

. Illinois,  the . day  of . 19.... 

Approved  by:  A.  A.,  Clerk. 

O.  H.,  Judge. 

An  injunction  is  binding  upon  the  individuals  through  whom 
a  corporation  acts.  If  the  injunction  is  violated,  the  corporation 
may  be  fined  and  its  officers  punished.13 

A  preliminary  injunction  is  not  a  matter  of  strict  right.  Its 
issuance  rests  in  the  sound  discretion  of  the  court,  and  the  exer¬ 
cise  of  this  discretion  in  granting  or  refusing  the  injunction 
will  not,  as  a  general  rule,  be  reviewed  on  appeal,  or  otherwise 
controlled  or  interfered  with.14 

The  discretion  which  is  vested  in  the  chancellor  does  not 
authorize  him  to  grant  a  preliminary  injunction  in  any  and  all 
kinds  of  cases  with  or  without  a  reasonable  showing.15 

The  granting  or  refusing  an  injunction  is  not  an  act  minis¬ 
terial  in  its  character,  but  an  exercise  of  judicial  discretion, 
and,  according  to  the  weight  of  authority,  mandamus  will  not 
lie  to  control  this  discretion.16 

The  power  to  grant  temporary  injunctions  should  be  exer¬ 
cised  with  great  caution.  This  rule  of  great  caution  is  especially 
applicable  to  the  granting  of  preliminary  injunctions.17 


isSercomb  v.  Catlin,  128  Ill.  566. 
21  N.  E.  606;  United  States  (ex 
rel.)  v.  Memphis  &  L.  R.  R.  Co., 

6  Fed.  237. 

i4Norton  v.  Hood,  12  Fed.  763; 
Clark  v.  Wooster,  119  U.  S.  322. 

7  S.  Ct.  217.  30  L.  ed.  392. 

isRend  v.  Venture  Oil  Co.,  48 

Fed.  248;  Baxter  v.  Board  of 


Trade  (Chicago),  83  Ill.  146; 
Logansport  (City  of)  v.  Uhl,  99 
Ind.  531. 

isMcMillen  v.  Smith,  26  Ark. 
613. 

^Murray  v.  Knapp,  42  How. 
Practice  (N.  Y.)  462;  Rend  v. 
Venture  Oil  Co.,  48  Fed.  248. 
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Jurisdiction  of  a  district  court  will  be  presumed  unless  it 
appears  affirmatively  on  face  of  record  that  it  has  not  been 
acquired.18 

Consent  of  counsel  can  not  give  jurisdiction;  it  depends  on 
the  constitution  and  the  acts  of  congress.19 

Consent  can  not  give  federal  jurisdiction,  but  parties  may 
admit  facts  which  show  jurisdiction,  and  the  court  may  act 
accordingly.20 

Injunction  should  be  issued  only  where  the  right  is  clear, 
the  injury  impending  and  threatened  so  as  to  be  averted  only 
by  injunction,  and  never  where  it  may  be  used  to  delay,  harass 
or  vex  suitors  in  the  prosecution  of  their  just  demands.21 

Injunction  should  be  granted  only  when  the  applicant  brings 
himself  clearly  within  well  defined  and  established  rules  for 
issuance.22 

Injunction  will  not  lie  to  enforce  a  right  that  is  doubtful,  or 
to  restrain  an  act  where  injuries  consequent  are  merely 
trifling.23 

Where  irremedial  mischief  is  being  done,  or  threatened,  go¬ 
ing  to  the  substance  of  the  estate,  such  as  extracting  ores  or 
cutting  timber,  injunction  will  be  issued,  though  title  to  the 
premises  is  in  litigation.24 

Threatened  action  by  a  city  which  will  impair  contract  rights 
of  waterworks  company  gives  it  right  to  bill  in  equity  in  ad¬ 
vance  of  the  actual  proceedings  by  city.25 

The  Illinois  law  provides  that  where  an  injunction  is  dis¬ 
solved,  the  court  before  finally  disposing  of  the  suit  shall  hear 
evidence  and  assess  such  damages  as  the  nature  of  the  case 


isMartin  v.  Gray,  142  U.  S.  236- 
40.  12  S.  Ct.  186.  35  L.  ed.  997. 

19The  Lucy,  75  U.  S.  (8  Wall), 
307-10.  19  L.  ed.  394. 

2<>Railway  Co.  v.  Ramsey,  89  U. 
S.  (22  Wall.),  322.  22  L.  ed.  823; 
People’s  Bank  v.  Calhoun,  102 
U.  S.  256-60.  26  L.  ed.  101. 

siTruly  y.  Wanzer,  46  U.  S. 
(5  How)  141-3.  12  L.  ed.  89. 


22Black  y.  Jackson,  177  U.  S. 
349.  20  S.  Ct.  648.  44  L.  ed.  801. 

^Consolidated  Canal  Co.  v. 
Mesa  Canal  Co.,  177  U.  S.  296.  20 
S.  Ct.  628.  44  L.  ed.  777. 

24Erhardt  v.  Boaro,  113  U.  S. 
537-9.  5  S.  Ct.  565.  28  L.  ed.  1116. 

25Vicksburg  Waterworks  Co.  v. 
Vicksburg,  185  U.  S.  65-82.  22  S. 
Ct.  585.  46  L.  ed.  808. 
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may  require.26  A  failure  by  the  court  to  assess  such  damages 
does  not  preclude  a  suit  on  the  bond.27 

Attorney’s  fees  for  procuring  dissolution  of  an  injunction 
issuing  from  a  federal  court  are  not  allowable  as  part  of  dam¬ 
ages  in  suit  on  bond,  notwithstanding  a  state  law.28 

Where  a  circuit  court  is  without  jurisdiction  to  entertain  a 
bill  in  equity  for  an  injunction,  all  its  proceedings  are  void.29 

A  mere  consent  of  parties  can  not  confer  jurisdiction  upon  a 
federal  court.30 

It  is  essential  to  the  issuance  of  an  injunction  without  notice 
that  irreparable  injury  will  result  from  delay,  and  this  must 
be  shown  by  facts  set  up  in  the  bill  or  affidavits.31 

In  Kansas  there  is  a  marked  difference  between  injunctions 
and  restraining  orders  as  to  which  see  Code  Kan.  Chap.  80,  Art. 
12,  Sec.  240-241. 32 

The  words  restraining  order  and  injunction  are  substan¬ 
tially  synonymous.33 

While  the  restraining  order  authorized  by  sec.  718,  Rev.  Stat. 
is  a  species  of  temporary  injunction,  it  is  only  authorized  until 
a  pending  motion  for  a  temporary  injunction  can  be  disposed 
of.  And  such  restraining  order  is  suspended  by  an  order  grant¬ 
ing  or  refusing  the  injunction.34 


§  126.  Restraining  order  (when  notice  was  not  given  the 
opposite  party.) 

(Style  of  cause.) 

Whereas,  in  the  above  entitled  cause,  a  motion  for  the  issu¬ 


ance  of  a  preliminary  writ  of 

26Hirrd’s  R.  S.  1908,  p.  1183, 
sec.  12. 

27idem. 

28Tullock  v.  Mulvane,  184  U.  S. 
497-514.  22  S.  Ct.  372.  46  L.  ed. 

657;  Missouri,  K.  &  T.  R.  Co.  v. 
Elliott,  184  U.  S.  530-9.  22  S.  Ct. 

446.  46  L.  ed.  673. 

20Sawyer  (In  re),  124  U.  S.  200- 
21.  8  S.  Ct.  482.  31  L.  ed.  402. 

aopeople’s  Bank  v.  Calhoun,  102 
U.  S.  256-60.  26  L.  ed.  101. 


injunction  has  been  duly  filed, 

siWilliams  v.  Harper,  127  Ill. 
App.,  619-24;  Goldberg  v.  Laugh- 
lin,  137  Ill.  App.,  283. 

ssAtchison,  T.  &  S.  F.  R.  Co.  v. 
Fletcher,  35  Kan.  236.  10  Pac. 

596. 

•^Washington  v.  Litchtenberg, 
4  Wash.  407. 

^Houghton  v.  Meyer,  208  U.  S. 
149.  28  S.  Ct.  234.  52  L.  ed.  432. 
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the  hearing  thereof  being  fixed  for  the . day  of . , 

A.  D.  19. . . .,  and  it  having  been  made  to  appear  that  there  is 
danger  of  irreparable  injury  being  caused  to  complainant  be¬ 
fore  the  hearing  of  said  application  for  a  writ  of  injunction 
unless  the  said  defendant  is  [defendants  are],  pending  such 
hearing,  restrained  as  herein  set  forth,  therefore  complainant’s 
application  for  such  restraining  order  is  granted. 

Now,  therefore,  take  notice  that  you,  the  Miners’  Union  of 
North  America,  and  John  Doe  and  T.  R.,  its  president  and 
secretary  and  as  such  officers  of  Local  No.  40,  defendants  here¬ 
in,  are  hereby  restrained  individually,  or  in  combination  with 
others,  from  calling  a  strike  of  its  employes  or  in  any  manner 
from  causing  the  employes  of  the  complainant  herein  to  leave 
its  employ,  or  to  quit  its  service,  or  to  in  any  way  interfere 
with  the  operation  of  its  said  mines. 

And  it  is  further  ordered  that  said  temporary  restraining 
order  hereby  continues  in  force  until  the  further  order  of  the 
court  in  that  regard. 

M.  M.,  Judge. 

Dated . ,  A.  D.  19. . . . 

§  127.  Writ  of  injunction,  federal  court. 

The  United  States  of  America, 

. District  of . 

The  President  of  the  United  States  of  America  to  the  Miners’ 

Union  of  North  America  and  John  Doe,  and  T.  R.,  greeting : 

Whereas  the  Manhattan  Coal  Co.,  a  citizen  of  the  state  of 
Missouri,  has  filed  on  the  chancery  side  of  the  circuit  court  of 

the  United  States  of  the  .  District  of  Illinois,  a  bill 

against  the  Miners’  Union  of  North  America  and  John  Doe 
and  T.  R.,  the  president  and  secretary  thereof,  and  has  ob¬ 
tained  an  allowance  for  an  injunction  as  prayed  for  in  said 
bill. 

Now,  therefore,  we  having  regard  to  the  matters  in  said  bill 
contained,  do  hereby  command  and  strictly  enjoin  you,  the  said 
Miners’  Union  of  North  America  and  John  Doe  and  T.  R., 
from  calling  a  strike  of  the  employes  of  the  said  Manhattan 
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Coal  Co.,  who  are  now  employed  at  its  mines  1,  2  and  3,  situ¬ 
ated  at,  or  near, . ,  in  the  county  of . ,  state 

of  Illinois,  or  either  of  them ;  or  from  notifying  such  employes 
to  quit  said  service ;  or  from  holding  communication  with  such 
employes;  or  from  talking  with  such  employes  while  they  are 
on  or  off  duty ;  or  from  in  any  way  interfering  with  the  opera¬ 
tion  of  said  mines. 

Which  commands  and  injunctions  you  are  respectively  re¬ 
quested  to  observe  and  obey,  until  said  court  shall  make  further 
order  in  the  premises. 

Hereof  fail  not,  under  penalty  of  the  law  thence  ensuing. 

Witness  the  Honorable  Melville  W.  Fuller,  chief  justice  of 

the  United  States,  this  .  day  of  . ,  19 _ , 

and  in  the  133rd  year  of  the  independence  of  the  United  States 
of  America. 

(Seal.)  K.  K., 

Clerk  of  the  Circuit  Court  of  the  U.  S.  for  the . district 

of  Illinois  38 

An  injunction  to  be  effective  should  be  served  personally 
upon  the  persons  to  be  enjoined;  this  is  not  necessary  when  the 
party  has  notice  that  the  injunction  has  been  granted.36 

§  128.  Marshal’s  return  of  writ  of  injunction. — Received 

this  writ  at  10:00  o’clock  A.  M.  on  the . day  of . . 

19....,  and  on  the  same  day  I  served  the  within  named,  the 
Miners’  Union  of  North  America  by  leaving  a  true  copy  of  this 
writ  with  all  the  endorsements  thereon,  at  the  usual  place  of 

residence  of  . ,  president  of  said  union,  placing  the 

same  in  the  hands  of  an  adult  member  of  his  family;  and  on 


»5A  copy  of  the  injunction  writ 
served  on  P.  M.  Arthur,  chief  of 
the  Brotherhood  of  Locomotive 
Engineers,  may  be  found  in  the 
case  of  Toledo,  A.  A.  &  N.  M.  R. 
Co.  v.  Pennsylvania  Co.,  54  Fed. 
730. 

•^Lennon  (In  re),  166  U.  S.  548. 
17  S.  Ct.  658.  41  L.  ed.  1110;  Ul- 


man  v.  Ritter,  72  Fed.  1000;  Ritter 
v.  Ulman,  24  C.  C.  A.  71.  78  Fed. 
222;  Cary  (In  re),  10  Fed.  622; 
Toledo,  A.  A.  &  N.  M.  R.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  746; 
Stateler  v.  California  Nat.  Bank 
of  San  Francisco,  77  Fed.,  43; 
United  States  v.  Sweeney,  95  Fed., 
434. 
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the  same  day  I  served  said  union  by  leaving  a  true  copy  of 
this  writ  with  all  the  endorsements  thereon  at  the  usual  place 

of  residence  of  . ,  the  secretary  and  treasurer  of 

said  union,  placing  the  same  in  the  hands  of  his  son  (name). 

And  on  the  next  day,  to-wit:  . ,  19 - ,  I  served 

the  said  John  Doe  and  T.  R.  personally  by  handing  them  and 
each  of  them  a  true  copy  of  this  writ  with  all  the  endorsements 
thereon. 

S.  S.,  U.  S.  Marshal. 

By . Deputy. 

§  129.  Injunction  bond,  United  States  court. 

(Style  of  cause.) 

United  States  of  America, 

. District  of  Illinois. 

Know  all  men  by  these  presents:  That  the  Manhattan  Coal 
Company,  J.  K.  and  L.  K.,  are  held  and  firmly  bound 
unto  the  Miners’  Union  of  North  America  et  al.  in  the  sum  of 

.  hundred  dollars,  to  the  payment  of  which  they 

bind  themselves,  each  for  himself,  his  heirs,  executors  and  ad¬ 
ministrators  firmly  by  these  presents. 

Sealed  with  their  seals  and  dated  this . day  ot . 

A.  D.  19. . . . 

The  condition  of  the  above  obligation  is  such  that  whereas 

the  Manhattan  Coal  Company,  a  citizen  of  the  state  of . 

having  filed  on  the  chancery  side  of  the  circuit  court  of  the 

United  States  for  the . district  of  Illinois,  a  bill  against 

the  said  Miners’  Union  of  North  America  et  al.  and  having 
obtained  an  allowance  of  an  injunction,  as  prayed  for  in  said 
bill  from  said  court,  and  pay  all  moneys  and  costs  which  shall 
be  against  it  in  case  said  injunction  shall  be  dissolved,  then  these 
presents  shall  be  void  ;  otherwise  to  remain  in  full  force. 

Manhattan  Coal  Co.,  by  K.  K.,  its  President. 

J.  K.  (Seal.) 

L.  K.  (Seal.) 
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§  130.  Justification  of  sureties. 

(Style  of  Cause.) 

I,  J.  K.,  a  resident  of  said  district,  do  solemnly  swear  that 

after  paying  my  just  debts  and  liabilities  I  am  worth . 

dollars  in  real  estate  within  the  jurisdiction  of  this  court  and 
subject  to  execution,  levy  and  sale.  (Signed)  J.  K. 

Subscribed  and  sworn  to  before  me  this . day  of . 

A.  D.  19. ...  B.  R.,  Clerk  (or  Notary  Public.) 

The  next  step  will  be  for  counsel  for  defendants  to  move  to 
dissolve  or  modify  the  injunction.  Before  filing  such  motion 
he  should  file  his  answer. 


§  131.  Motion  to  dissolve  the  temporary  injunction.  (United 
States  court). 

(Caption.) 

And  now  comes  the  defendant  (or  defendants),  by  its  (or 
their)  counsel,  and  moves  the  court  to  dissolve  the  temporary 
injunction  or  restraining  order  granted  in  the  court  on  the  ground 
that  the  defendant  (or  defendants)  has  filed  herein  a  good  and 
sufficient  answer  under  oath.  K.  &  K., 

Attorneys  for  Defendants. 

A  temporary  injunction  is  usually  dissolved,  as  a  matter  of 
course,  on  the  coming  in  of  the  answer  denying  the  merits  and 
without  any  inquiry  into  the  truth  of  the  allegations,  unless  some 
special  reason  is  alleged  for  continuing  it.37 

The  motion  to  dissolve  shall  be  supported  by  affidavit  and  be 
presented  to  the  judge  who  granted  the  injunction.38 

A  motion  for  a  dissolution  will  not  usually  be  entertained  with¬ 
out  notice  to  the  opposite  party.39 


37Harris  v.  Sangston,  4  Md.  Ch- 
Dec.  394;  Woodworth  v.  Rogers, 
3  Woodb.  &  M.  (U.  S.),  135,  147. 
30  Fed.  Cas.  No.  18018;  Jarman  v. 
Saunders,  64  N.  Car.,  369. 


sswesterly  Water  Works  v. 
Westerly  (Town  of),  77  Fed.  783. 

asNewton  Mfg.  Co.  v.  Whites, 
47  Ga.  400;  Pike  v.  Bates,  34  La. 
Ann.  391. 
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§  131a.  Answer  to  bill  in  equity  proceedings,  United  States 
court. 

In  the  Circuit  Court  of  the  United  States,  for  the 

Eastern  District  of  Illinois,  . 

Term,  A.  D.  19 _ 

Manhattan  Coal  Company, 

Plaintiff, 

Miners’  Union  of  North  America, 

John  Doe  and  T.  R., 

Defendants. 

The  answer  of  the  Miners’  Union  of  N.  A.  (a  corporation) 
and  John  Doe  and  T.  R.,  defendants  to  the  bill  of  complaint 
of  the  Manhattan  Coal  Co.,  complainant. 

These  defendants,  now  and  at  all  times  hereafter  saving  and 
reserving  unto  it  and  themselves  all  benefit  and  advantage  of 
exception  which  can  or  may  be  had,  or  taken  to  the  many 
errors,  uncertainties  and  other  imperfections  in  the  said  bill 
contained,  for  answer  thereunto,  or  to  so  much  and  such  parts 
thereof  as  these  defendants  are  advised  it  is  material  or  neces¬ 
sary  for  them  to  make  answer  unto,  answering  say,  etc. 

These  defendants  admit  (Set  forth  the  allegations  in  the  bill 
that  are  admitted). 

These  defendants  deny  (Set  forth  the  allegations  of  the  bill 
that  are  denied.)  (Admit  or  deny  every  material  allegation.) 

And  these  defendants  deny  all  and  all  manner  of  unlawful 
combination  and  confederacy  wherewith  they,  or  either  of 
them,  are  by  said  bill  charged,  without  this,  that  any  other 
matter,  cause  or  thing  in  the  complainant’s  said  bill  of  com¬ 
plaint  contained,  material  or  necessary  for  these  defendants, 
or  either  of  them,  to  make  answer  unto,  and  not  herein  and 
hereby  well  and  sufficiently  answered,  confessed,  traversed  and 
avoided  or  denied  is  true  to  the  knowledge  or  belief  of  these 
defendants;  all  of  which  matters  and  things  these  defendants 
are  ready  and  willing  to  aver,  maintain  and  prove,  as  this 
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honorable  court  shall  direct;  and  pray  to  be  hence  dismissed 
with  their  reasonable  costs  and  charges  in  this  behalf  most 
wrongfully  sustained. 

K.  &  K., 

Solicitors  for  Defendants. 


. County, ) 

State  of  Illinois,  jSS* 

Personally  appeared  before  the  undersigned,  a  notary  public, 

within  and  for  the  county  of . ,  state  of  Illinois,  one 

John  Mitchell,  who  being  duly  sworn,  says  that  he  is  the  presi¬ 
dent  of  the  Miners’  Union  of  North  America,  a  corporation 
organized  under  and  by  virtue  of  the  laws  of  the  state  of 

. ,  and  as  such,  is  duly  authorized  to  make  this 

affidavit ;  that  he  has  read  the  bill  of  complaint  and  the  answer 
of  the  defendants  thereto,  and  knows  the  contents  thereof; 
that  as  to  such  matters  and  things  in  such  answer  as  are  al¬ 
leged  on  information  and  belief,  this  affiant  believes  them  to 
be  true,  and  the  other  matters  and  things  therein  stated  are 
true  in  substance  and  in  fact. 

(Signed.)  John  Mitchell. 

Sworn  to  before  me  and  subscribed  in  my  presence  this . 


day  of . ,19 - 

(Seal.)  J.  H.,  Notary  Public. 


My  commission  expires . .  19.... 


§  131b.  Replication  to  answer.  (Equity  cases  United  States 
court.) 

(Caption.) 

This  repliant,  saving  and  reserving  to  itself  (himself)  now 
and  at  all  times  hereafter  all  and  all  manner  of  benefits  and 
advantages  of  exception  which  may  be  had  and  taken  to  the 
manifold  insufficiencies  of  the  said  answer,  for  replication 
thereto  says  that  it  (he)  will  aver,  maintain  and  prove  its  (his) 
bill  of  complaint  to  be  true,  certain  and  sufficient  in  the  law 
to  be  answered  unto;  and  that  said  answer  of  said  defendants 
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is  uncertain,  untrue  and  insufficient  to  be  replied  unto  by  re- 
pliant  without  this ;  that  any  other  matter  or  thing  whatsoever, 
in  the  said  answer  contained,  material  or  effectual  in  the  law 
to  be  replied  unto,  and  not  herein  and  hereby  well  and  suffi¬ 
ciently  replied  unto,  confessed  and  avoided,  traversed  or  de¬ 
nied,  is  true;  all  which  matters  and  things  the  repliant  is  and 
will  be  ready  to  aver,  maintain  and  prove,  as  this  honorable 
court  shall  direct,  and  humbly  prays  as  in  and  by  its  (his) 
bill  it  (he)  hath  already  prayed. 

Bangs  &  Bangs, 
Solicitors  for  Complainant. 

§  132.  Motion  to  modify  temporary  injunction. 

(Caption.) 

Now  comes  the  defendant,  by  its  counsel  (defendants  by  their 
counsel),  and  moves  the  court  to  modify  the  temporary  injunc¬ 
tion  heretofore  granted  in  the  cause  in  the  following  respects, 
to-wit : 

(Here  state  the  modifications  desired.) 

Find  attached  hereto  affidavits  of  A.  A.,  B.  B.  and  C.  C.  in 
support  of  the  same,  which  are  incorporated  and  made  a  part  of 
said  motion. 

(Attach  affidavits.)  K.  &  K., 

Attorneys  for  Defendants. 

The  motion  to  modify  should  be  presented  to  the  judge  who 
granted  the  injunction.40 

The  Illinois  law  provides  that:  “A  defendant  may  move  to 
dissolve  or  modify  an  injunction  in  vacation,  either  for  want  of 
equity  in  the  bill  or  on  the  coming  in  of  the  answer,  five  days1 
notice  having  been  given  to  complainant  or  his  solicitor. 5  ’41 

§  133.  Order  overruling  motion  to  dissolve  temporary  in¬ 
junction. 

(Caption.) 

This  case  having  come  on  to  be  heard  this.  . .  .day  of . 

A.  D.  19 . . . .  on  motion  of  defendants  to  dissolve  the  prelim- 

^oKlein  v.  Fleetford,  35  Fed.  ^Hurd’s  R.  S.  1908,  p.  1183,  sec. 
98;  Westerly  Water  Works  v.  14. 

Westerly  (Town  of),  77  Fed.  783. 

—10 
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inary  injunction,  and  counsel  having  been  heard  for  the  de¬ 
fendants,  as  well  as  for  plaintiff,  and  due  consideration  having 
been  had  thereof,  it  is  ordered  that  the  said  motion  be  and  the 
same  is  hereby  overruled  at  the  defendants  ’  cost. 

O.  EL,  Judge. 

In  Illinois,  in  injunction  proceedings  appeal  will  lie  from  an 
interlocutory  decree  to  the  appellate  court,  provided  such  appeal 
is  taken  within  thirty  days.42 

In  the  federal  court,  an  appeal  may  be  taken  from  an  inter¬ 
locutory  decree  to  the  United  States  circuit  court  of  appeals, 
provided  such  appeal  is  taken  within  thirty  days  after  the  entry 
of  the  order  or  decree.43 


§  134.  Order  dissolving  injunction. 

(Caption.) 

This  cause  coming  on  to  be  heard  upon  the  motion  of  the 
defendants,  to  dissolve  the  injunction  heretofore  granted  in  this 
cause,  and  upon  affidavits  in  support  of  and  against  the  said 
motion,  and  counsel  having  been  heard,  and  the  same  having 
been  considered  by  the  court,  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  same  be  and  it  is  hereby  set  aside  and  vacated. 

O.  H.,  Judge. 

There  is  a  material  distinction  between  a  restraining  order 
and  an  injunction.  A  restraining  order  is  intended  only  as  a 
restraint  upon  the  defendant  until  the  propriety  of  granting  a 
preliminary  injunction  can  be  determined,  and  it  does  no  more 
than  restrain  proceedings  until  such  determination.44 

A11  injunction  will  not  be  granted  where  the  remedy  at  law 
for  the  injury  complained  of  is  full,  adequate  and  complete.45 


42Hurd’s  R.  S.  1908,  p.  1639, 
sec.  123. 

4331  U.  S.  Stat.  L.  660.  4  Fed. 

Stat.  Ann.,  p.  422,  sec.  7. 

^Fenwick  Hall  Co.  v-  Old  Say- 
brook  (Town  of),  66  Fed.  389; 
Chicago,  B.  &  Q.  R.  Co.  v.  Burl¬ 
ington,  C.  R.  &  N.  Co.,  34  Fed. 
481;  Northern  Pacific  R.  Co.  v. 
Spokane  (City  of),  52  Fed.  428- 


30;  Nebraska  (ex  rel.)  v.  Greene, 
48  Neb.  327.  67  N.  W.  162;  Cin¬ 

cinnati  &  Chicago  R.  Co.  v. 
Huncheon,  16  Ind.  436. 

45Goodell  v.  Lassen,  69  Ill.  145; 
Finley  v.  Thayer,  42  Ill.,  350; 
Dickey  v.  Reed,  78  Ill.  261;  Pull¬ 
man  Palace  Car  Co.  v.  Central 
Trans.  Co.,  34  Fed.  357. 
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Where  a  remedy  for  any  particular  wrong  or  injury  has  been 
provided  by  statute,  the  general  rule  is  that  no  relief  in  equity 
can  be  afforded  in  such  case  by  injunction.46 

Nothing  is  better  settled  as  a  rule  of  equity  procedure  than 
that  the  complainant  is  not  entitled  to  a  preliminary  injunction 
to  protect  a  right  which  depends  on  a  disputed  question  of  law 
and  which  has  never  been  adjudged  in  his  favor  by  a  court 
of  law.47 

Legislative  enactment  of  a  state  or  of  a  municipal  corporation, 
within  the  scope  of  its  powers,  cannot  be  restrained  by  injunc¬ 
tion,  even  if  the  threatened  act,  if  passed,  will  be  unconstitutional 
and  void.  After  the  passage  of  such  unconstitutional  act,  to 
afford  relief  the  injunction  writ  may  be  invoked.48 

Injunction  will  not  lie  to  restrain  officers  representing  the  exe¬ 
cutive  authority  of  a  government  from  performing  their  official 
functions.49 

The  dismissal  of  a  bill  operates  ipso  facto  as  a  dissolution  of 
the  injunction.50 

Where  an  injunction  is  granted  restraining  the  defendant  until 
further  order  of  the  court,  a  failure  to  procure  an  order  making 
it  perpetual  does  not  ipso  facto  dissolve  the  injunction;  it  con¬ 
tinues  in  force  until  dissolved  or  modified.51 

The  abatement  of  the  suit  does  not  dissolve  the  injunction  or 
make  it  inoperative.  The  rule  is  that  if  the  suit  abates  by  the 
death  of  either  the  plaintiff  or  the  defendant,  the  party  against 
whom  the  injunction  issued,  or  his  representatives,  may  have 


^Cumberland  &  Penn.  R.  Co. 
v.  Pennsylvania  Co.,  57  Md.  267; 
Weber  v.  Timlin,  37  Minn.  274.  34 
N.  W.  29;  Hornesby  v.  Burdell, 
9  So.  Car.  303-8. 

47Bonaparte  v.  Camden  &  A.  R. 
Co.,  Baldw.  205.  3  Fed.  Cas.  No. 
1617;  Citizens  Coach  Co.  v.  Cam¬ 
den  Horse  R.  Co.,  29  N.  J.  Eq.  299; 
Noonan  v.  Grace,  49  N.  Y.  Supr. 
116;  Lebanon  &  Myerstown  St. 


R.  Co.  v.  Phila.  &  Reading  R.  Co., 
2  Pa.  Dist.  835. 

48DesMoines  Gas  Co.  v.  Des 
Moines  (City  of),  44  la.  505. 

^Mississippi  (State  of)  v.  John¬ 
son,  71  U.  S.  (4  Wall.),  475.  18 

L.  ed.  437;  Georgia  (State  of) 
v.  Stanton,  73  U.  S.  (6  Wall.),  50. 
18  L.  ed.  721. 

50Thomsen  v.  McCormick,  136 
Ill.  135-41.  26  N.  E.  373. 

BiCurtis  v.  Crane,  38  la.  459. 
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an  order  requiring  the  plaintiff  or  his  representatives  to  revive 
within  a  stated  time,  or  that  the  injunction  be  dissolved.62 

An  injunction  will  always  be  dissolved  where  the  court  by 
which  it  was  granted  was  for  any  reason  without  jurisdiction 
so  to  do.  As  where  there  is  an  adequate  remedy  at  law;  or 
where  the  amount  involved  is  insufficient ;  or  where  the  bill  for 
the  injunction  is  brought  in  the  wrong  county;  or  where  the 
court  is  without  jurisdiction  to  grant  injunctions  at  all.63 

Irregularity  of  service  is  no  ground  for  dissolving  an  in¬ 
junction.64 

In  a  number  of  cases  temporary  injunctions  have  been  dis¬ 
solved  because  no  bond  was  given;  or  the  bond  given  was  in¬ 
sufficient.66  The  proper  practice  is,  however,  on  motion  to 
dissolve  that  a  reasonable  time  be  given  to  file  additional  bond 
or  security,  or  the  injunction  shall  be  dissolved.66 

A  continuance  of  an  injunction  rests  lawfully  in  the  discre¬ 
tion  of  the  trial  judge.  It  is  a  settled  rule  that  a  reviewing 
court  will  not  interfere  with  the  action  of  the  trial  judge  un¬ 
less  there  has  been  abuse  of  this  discretion.67 


§  135.  Violation  of  order. — It  is  the  duty  of  the  parties  to 
obey  the  injunction  so  Long  as  it  remains  in  force.  The  viola¬ 
tion  of  an  injunction  is  a  contempt  of  the  court  from  which 
the  process  issues  and  is  punishable  by  it  as  such.  The  punish¬ 
ment  is  by  fine  or  imprisonment  or  both.58 


52Hawley  v.  Bennett,  4  Paige 
(N.  Y.  Ch.),  163,  164;  Carter  v. 
Washington,  1  Henn  &  Mun  (Va.) 
203;  Kennen  v.  Hord,  1  Henn  & 
Mun  (Va.)  203. 

53  York  v.  Kile,  67  Ill.  233; 
Shields  v.  Pipes,  31  La.  Ann.,  765; 
Adams  v.  Lamar,  8  Ga.,  83;  Hall 
v.  Davis,  5  J.  J.  Marsh  (Ky.), 
290. 

s^Corey  v.  Voorhies,  2  N.  J.  Eq. 
5;  Payne  v.  Cowan,  1  Smed  & 
Marsh  Ch.  (Miss.),  26. 

55Farni  v.  Tesson,  51  Ill.  393. 


ssjones  v.  Ewing,  56  Ala.  360; 
Macon  &  B.  R.  Co.  v.  Gibson, 
85  Ga.  1.  11  S.  E.  442;  Beau¬ 

champ  v.  Board  of  Supervisors 
(Kankakee  Co.),  45  Ill.  274; 

Smith  v.  Harrington,  49  Miss.,  771. 

57Jewell  v.  McKinley,  54  Col., 
600;  Edwards  v.  Banksmith,  35 
Ga.  213;  Athens,  Sayre  &  W.  Elec. 
St.  R.  v.  Sage  Borough,  156  Pa. 
St.  23.  26  At.  780. 

58Menard  v.  Hood,  68  Ill.  121; 
Shirk  v.  Cox,  141  Ind.  301.  40  N. 

E.  750;  Elliott  v.  Whitmore,  10 
Utah  246.  37  Pac.  461;  Eads  v. 

Brazelton,  22  Ark.  499. 
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The  Illinois  law  provides:  Upon  a  satisfactory  proof  being 
made  in  vacation  that  an  injunction  has  been  violated,  the 
judge  granting  the  same,  or  the  judge  of  the  court  from  which 
the  writ  issued  may  issue  an  attachment  and  cause  the  party 
violating  the  injunction  to  be  brought  before  him.  Upon  his 
being  brought  before  the  said  judge,  unless  he  shall  disprove 
or  purge  said  contempt,  the  said  judge  may  in  his  discretion, 
commit  him  to  jail  until  the  sitting  of  the  court  in  which  said 
cause  is  pending  or  take  bail  for  his  appearance  to  answer  at 
the  next  term  for  such  contempt.59 

To  put  a  person  in  contempt  for  violating  an  injunction,  it 
is  necessary  that  he  have  knowledge  of  the  injunction.  It  is 
immaterial  how  the  defendant  acquires  the  information  of  the 
existence  of  the  injunction.60 

An  injunction  is  never  retroactive.  It  can  not  be  made  to 
affect  an  act  already  committed.61 

The  allowance  of  an  appeal  from  a  decree  granting  an  in¬ 
junction  does  not  dissolve  the  same,  and  its  disobedience  after 
appeal  is  a  contempt  of  court.62 

Court  may  make  interlocutory  strike  injunction  order  per¬ 
manent  after  termination  of  strike.63 

An  appeal  will  not  lie  from  denial  of  motion  to  dissolve  in¬ 
terlocutory  injunction.64 


§  136.  The  corporation  and  the  individual. — The  injunction 
not  only  prohibits  the  defendant  himself  from  doing  the  acts 


59Hurd’s  R.  S.  1908,  p.  1183, 
sec.  13. 

eoHennessy  v.  Nicol,  105  Cal. 
138.  38  Pac.  649;  McDonnell  v. 

Henderson,  74  la.  619.  38  N.  W. 

512;  Witter  v.  Lyon,  34  Wis.  564; 
Milburn  (In  re),  59  Wis.  24.  17 

N.  W.  965. 

61  Witter  v.  Lyon,  34  Wis.  564; 
People  v.  Albany  &  Vt.  R.  Co.,  11 
Abb.  Pr.  (N.  Y.)  136. 


62A.  R.  Barnes  &  Co.  v.  Chicago 
Typographical  Union  No.  16,  232 
Ill.  402.  83  N.  E.  932;  Heinlen  v. 
Cross,  63  Cal.  44;  Hawkins  v. 
State,  126  Ind.  294.  26  N.  E.  43; 

Lindsay  v.  Clayton  District  Ct., 
75  la.  509.  39  N.  W.  817. 

63Piano  &  Organ  Workers  In¬ 
ternational  Union  of  America  v. 
Piano  &  Organ  Supply  Co.,  124 
Ill.  App.  353. 

e^Zahnie  v.  Grosscup,  132  Ill. 
App.,  383. 


§  136]  THE  CORPORATION  AND  THE  INDIVIDUAL 


150 


prohibited,  but  also  prohibits  him  from  procuring  or  permitting 
the  acts  by  his  agents,  servants  or  attorneys.  And  an  injunc¬ 
tion  against  a  corporation  is  binding  upon  it  and  the  individ¬ 
uals  through  whom  it  acts;  and  where  such  injunction  is  vio¬ 
lated  the  corporation  may  be  fined  and  the  officers  through 
whom  it  acts  may  be  punished.65 

§  137.  The  injunction  bond. — The  statutes  requiring  bond 
apply  only  to  temporary  injunctions,  they  have  no  application 
to  final  injunctions  which  conclusively  settle  the  rights  of  the 
parties,  leaving  no  question  of  future  damages.66 

An  injunction  bond  after  approval  should  be  filed  with  the 
clerk.67 

A  surety  on  an  injunction  bond  may  be  held  liable  for 
counsel  fees  as  part  of  the  damages,  but  the  recovery  in  such 
cases  is  limited  to  the  fees  for  services  rendered  in  procuring 
the  dissolution  of  the  injunction.68 

If  an  injunction  is  dissolved,  the  preliminary  bond  is  liable 
only  up  to  such  time.  If  appeal  from  the  order  dissolving  the 
injunction,  the  appeal  bond  is  liable  for  subsequent  damages. 
In  Maryland  the  court,  however,  held  the  original  bond  liable 
for  the  delay;  the  appeal  bond  as  a  cumulative  security.69 

§  138.  Solicitor’s  fees — Solvency  of  principal. — Solicitor’s 
fees  should  be  allowed  on  dissolution  of  injunction  notwith¬ 
standing  the  solicitor  was  performing  services  for  the  defend¬ 
ant.70 


eaSercomb  v.  Catlin,  128  Ill.  556- 
66.  21  N.  E.  606;  First  Congrega¬ 
tional  Church  v.  Muscatine  (City 
of),  2  la.  69;  Davis  v.  Mayor,  etc., 
of  New  York,  1  Duer  (N.  Y. 
Supr.),  451,  484;  United  States 
(ex  rel.)  v.  Memphis  &  L.  R.  R. 
Co.,  6  Fed.  237;  Indianapolis 
Water  Co.  v.  American  Straw- 
board  Co.,  75  Fed.  972;  Golden 
Gate  Con.  H.  Min.  Co.  v.  Superior 
Ct.,  Yuba  Co.,  65  Col.  187.  3  Pac. 
628. 

0®Lake  Erie  &  W.  R.  Co.  v. 
Cluggish,  143  Ind.  347.  42  N.  E. 


743;  Commonwealth  v.  Franklin 
Canal  Co.,  21  Pa.  St.  117,  130. 

e^Burgess  v.  Lloyd,  7  Md.,  178; 
Lothrop  v.  Southworth,  5  Mich., 
436;  Brown  v.  Easton,  30  N.  J. 
Eq.,  725,  730. 

®8Bolling  v.  Tate,  65  Ala.  417. 
e»Hamilton  v.  Maryland,  32  Ind. 
348;  Rees  v-  Peltzer,  1  Ill.  App. 
315;  Woodson  v.  Johns,  3  Munf. 
(Va.)  230. 

ToReed  v.  New  York  National 
Exchange  Bank,  131  Ill.  App. 
434-5. 
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Simply  because  the  defendant  paid  his  solicitor  a  certain  fee 
for  having  an  injunction  dissolved,  is  no  reason  why  such  sum 
should  be  awarded  as  damages.71 

Where  the  only  relief  sought  by  bill  was  injunction,  solici¬ 
tor’s  fees  for  the  services  rendered  in  obtaining  a  dissolution 
of  the  temporary  injunction  granted  in  the  case,  will  be 
allowed.72 

Suit  on  injunction  bond  may  be  brought  while  suit  is  pend¬ 
ing.73 

In  action  on  the  bond  against  the  sureties  thereon  it  is  no 
defense  that  the  principal  is  solvent  and  able  to  pay  his  own 
debts.74 

§  139.  Jurisdiction. — In  Illinois  the  supreme  court  has  no 
jurisdiction  to  grant  an  original  injunction.75 

The  judges  of  the  United  States  circuit  courts  have  power  to 
grant  writs  of  injunction  only  in  cases  where  the  same  may  be 
granted  by  circuit  courts.76 

The  supreme  court  of  the  United  States  by  a  provision  of  the 
Rev.  Stats,  has  power  to  issue  writs  not  specifically  provided 
for  by  statute,  which  may  be  necessary  for  the  exercise  of  its 
jurisdiction  and  agreeable  to  usages  and  principles  of  law; 
and  writs  of  injunction  may  be  granted  by  any  justice  of  the 
supreme  court  in  cases  where  they  may  be  granted  by  the 
supreme  court.77 

§  140.  To  remove  suit. — An  application  to  remove  a  suit 
for  an  injunction  from  a  state  court  into  a  United  States  court 
must  be  made  before  the  defendant  has  appeared  and  resisted 


TiDempster  v.  Lansingh,  234 
Ill.  381.  84  N.  E.  1032. 

72Kerz  v.  Wolf,  131  Ill.  App.  387. 
73New  York  National  Exchange 
Bank  v.  Reed,  232  Ill.  132.  83  N. 
E.  548. 

74Hunt  v.  Burton,  18  Ark.  188; 
Riggan  v.  Crain,  86  Ky.  249.  5 

S.  W.  561. 


^Campbell  v.  Campbell,  22  Ill. 
664;  Bryant  v.  People,  71  Ill.  App. 
32. 

^Murray  v.  Overstolz,  1  Mc¬ 
Crary  (U.  S.),  606. 

77U.  S.  R.  S.  secs.  716-19.  4  Fed. 
Stat.  Ann.  498-508. 
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an  application  for  a  temporary  injunction  and  appealed  from 
an  adverse  decision  of  the  state  court.78 

A  writ  of  prohibition  will  issue  by  the  supreme  court  to  a 
judge  of  a  court  who  entertains  a  suit  for  an  injunction  in  a 
case  where  there  is  no  jurisdiction  to  do  so,  and  in  which  the 
parties  can  not  by  consent  or  waiver  confer  jurisdiction.79 

§  141.  Prerequisites — Pendency  of  action. — In  drawing  the 
bill  for  injunction  the  plaintiff  must  recognize  the  ancient  rule 
that  he  who  seeks  equity  must  do  equity;  he  must  come  unto 
equity  with  clean  hands.  This  rule  is  strictly  enforced.80 

To  entitle  the  party  to  a  temporary  injunction  the  bill  must 
aver  that  the  injury  apprehended  will  be  irreparable.81 

When  the  court  is  asked  to  grant  a  restraining  order  or  pre¬ 
liminary  injunction  during  the  pendency  of  the  action  before  a 
final  hearing,  the  bill  should  be  sworn  to.82 


§  142.  Demurrer. — Upon  demurrer  to  an  injunction  bill, 
the  general  rules  of  equity  as  to  the  office  and  effect  of  a  demurrer 
obtain,  and  the  court’s  inquiries  are  limited  to  the  question 
whether  upon  the  case  made  by  the  bill  plaintiff  is  entitled  to 
the  relief.83 

And  the  chancellor’s  decision  on  an  application  for  a  prelim¬ 
inary  injunction,  or  on  a  notice  to  dissolve  a  preliminary  injunc- 


™jones  y.  Andrews,  77  U.  S. 
(10  Wall.)  327.  19  L.  ed.  935; 

Chicago,  I.  &  &N.  R.  R.  Co.  v. 
Minnesota&  N.  W.  R.  Co.,  29  Fed. 
337;  Alley  v.  Nott,  111  U.  S.  472. 

4  S.  Ct.  495.  28  L.  ed.  491; 

Scharff  v.  Leary,  112  U.  S.  711. 

5  S.  Ct.  360.  28  L.  ed.  825. 
^Swinburn  v.  Smith,  15  W.  Va. 

483;  Thomas  v.  Mead,  36  Mo.  233- 
46. 

soBrough  v.  Schanzenbach,  59 
Ill.  App.  407;  Creanor  v.  Nelson; 
23  Cal.  464;  Tate  v.  Vance,  27 
Gratt  (Va.)  571. 


*1  Winter  v.  Montgomery  (City 
Council  of),  93  Ala.  539.  9  So. 

366;  Herrington  v.  Herrington,  11 
Ill.  App.  126;  Earle  v.  Hale,  31 
Ark.  473-5. 

82Rich  v.  Dessar,  50  Ind.  309; 
Boykin,  Seddon  &  Co.  v.  Epstein, 
87  Ga.  25;  Hawkins  v.  Hunt,  14 
Ill.  42. 

®3Harper  v.  Hill,  35  Miss.  63; 
Schall  v.  Nusbaum,  56  Md.,  512; 
Wangelin  v.  Goe,  50  Ill.  459. 
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tion  is  not  res  judicata,  and  does  not  so  operate  as  to  prevent  a 
demurrer  from  being  subsequently  made  and  entertained.84 

A  demurrer  to  an  injunction  bill,  of  course,  admits  the  facts 
alleged  in  the  bill  which  are  well  pleaded.  Special  demurrers  to 
an  injunction  bill  should  point  out  clearly  the  defective  features.85 

§  143.  Law  and  facts — Ex  parte  statements. — Matters  of 
law  or  fact  which  are  repugnant  to  each  other  are  not  admitted ; 
nor  are  the  facts  which  are  not  well  pleaded  admitted.86 

Great  caution  should  be  exercised  in  issuing  preliminary  in¬ 
junctions  on  ex  parte  application,  because  experience  has  shown 
that  ex  parte  statements  seldom  present  the  full  truth.87 

§  144.  Rule  to  show  cause. — Upon  the  presentation  of  the 
bill  to  the  chancellor,  he  may  grant  a  rule  to  show  cause  why  a 
preliminary  injunction  should  not  be  awarded,  and  an  order  to 
show  cause  is  equivalent  to  notice.88 

The  same  court  which  issued  the  injunction  must  inflict  the 
punishment  for  contempt  when  the  injunction  has  been  dis¬ 
obeyed.89 

§  145.  Injunction  against  corporation. — Injunction  is  bind¬ 
ing  upon  the  corporation.  Where  such  injunction  is  violated 
such  corporation  may  be  fined  and  its  officers  and  agents 
punished.90 


**National  Bank  of  Augusta  v. 
Printup,  63  Ga.  570;  Old  Hickory 
Distilling  Co.  v.  Bleyer,  74  Go.  201. 

ssRicketts  v.  Spraher,  77  Ind. 
371. 

86Boley  v.  Griswold,  2  Mont. 
447;  Johnson  v.  Roberts,  102  Ill. 
655;  Ulman  v.  Charles  Street  Av. 
Co.,  83  Md.  130.  34  At.  366;  Tom- 
mey  v.  Ellis,  41  Ga.  260. 

8?Murray  v.  Knapp,  42  How.  Pr. 
N.  Y.  Sup.  Co.  462. 

®«Hicks  v.  Michael,  15  Cal.  105- 
115;  Hulley  v.  The  Security  Trust 
&  Safe  Deposit  Co.,  5  Del.  Ch. 


578;  Middletown  (Town  of)  v. 
The  Rondout  &  Oswego  R.  C.,  43 
How.  Pr.  (N.  Y.  Sup.  Ct.)  481. 

ssManderscheid  v.  District 
Court  of  Plymouth  Co.,  69  Iowa 
240.  28  N.  W.  551;  McLeod  v. 

Duncan,  5  McLean  342.  16  Fed. 

Cas.  No.  8898;  Mayor,  etc.,  New 
York  v.  New  York  &  S.  I.  F.  Co., 
64  N.  Y.  App.  622;  Wells  v.  Ore¬ 
gon  R.  &  Nav.  Co.,  19  Fed.  20. 

soGolden  Gate  Consolidated  Hy¬ 
draulic  Min.  Co.  v.  Superior  Court 
Yuba  Co.,  65  Cal.  187.  3  P.  628. 
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Corporations  answer  under  their  seal  and  without  oath,  con¬ 
sequently  they  are  at  liberty  to  deny  everything  contained  in  the 
bill,  whether  true  or  false.  According  to  the  weight  of  authority 
such  answer  should  be  sworn  to  by  some  officer  of  the  corpora¬ 
tion  or  some  person  acquainted  with  the  facts.91 

§  146.  Discretion  of  court. — The  court  has  a  large  discre¬ 
tion  in  enforcing  obedience  to  an  injunction,  and  on  appeal  or 
writ  of  error  the  supreme  court  will  be  reluctant  to  interfere  with 
the  lower  court’s  exercise  of  its  discretion.92 

In  Iowa  the  statutes  give  to  the  court  no  discretion  as  to  the 
punishment  of  a  person  shown  to  have  violated  an  injunction, 
except  as  to  the  amount  of  fine  or  term  of  imprisonment  within 
the  limits  named.93 


§  147.  Injunction  law  in  Illinois — “Whenever  an  interlocu¬ 
tory  order  or  decree  is  entered  in  any  suit  pending  in  any 
court  in  this  state  an  injunction,  overruling  a  motion  to  dis¬ 
solve  the  same  or  enlarging  the  scope  of  the  order,  an  appeal 
may  be  taken  from  such  interlocutory  order  or  decree  to  the 
appellate  court;  provided  such  appeal  is  taken  within  thirty 
days  after  the  entry  of  such  order  or  decree,  and  is  perfected 
in  the  appellate  court  within  sixty  days  from  the  entry  of  such 
order. 

The  force  and  effect  of  such  interlocutory  order  or  decree  and 
the  proceedings  in  the  court  below  shall  not  be  stayed  during  the 
pendency  of  such  appeal.  The  party  taking  such  appeal  shall 
give  bond,  to  be  approved  by  the  court  below,  to  secure  costs  in 
the  appellate  court.  Upon  filing  of  the  record  in  the  appellate 
court  the  same  shall  at  once  be  docketed  and  shall  be  ready  for 
hearing,  taking  precedence  of  other  causes  in  said  court.  Upon 
such  appeal  the  appellate  court  may  affirm,  modify  or  reverse 


siFulton  Bank  v.  New  York  & 
Sharon  Canal  Co.,  1  Paige  (N.  Y.) 
811;  Champlin  v.  New  York  (City 
of),  3  Paige  N.  Y.  573;  Griffin  v. 
The  State  Bank,  17  Ala.  258. 


ssThweatt  v.  Gammeil,  56  Ga. 
98;  Mayor,  etc.,  New  York  v. 
New  York  &  S.  I.  F.  Co.,  64  N.  Y. 
App.  622. 

osLindsay  v.  Hatch,  85  Iowa  332. 
52  N.  W.  226. 
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such  interlocutory  order  or  decree  and  shall  direct  such  pro¬ 
ceedings  be  had  in  the  court  below  as  the  justice  of  the  case  may 
require.  If  such  appeal  is  dismissed  the  appellate  court  may 
allow  appellee’s  solocitor  a  reasonable  solocitor’s  fee,  to  be 
taxed  as  costs. 

No  appeal  shall  lie  nor  writ  of  error  be  prosecuted  from  the 
order  entered  by  said  appellate  court.”94 

§  148.  Injunction  law  in  the  federal  court. — Fed.  Ann.  St., 
Vol.  4,  p.  422,  sec.  7,  provides :  “That  where,  upon  a  hearing  in 
equity  in  a  district  court  or  a  circuit  court,  or  by  a  judge  there¬ 
of  in  vacation,  an  injunction  shall  be  granted  or  continued  or  a 
receiver  appointed  by  an  interlocutory  order  or  decree,  in  a  cause 
in  which  an  appeal  from  a  final  decree  may  be  taken  under  the 
provisions  of  this  act  to  the  circuit  court  of  appeals,  an  appeal 
may  be  taken  from  such  interlocutory  order  or  decree  granting 
or  continuing  such  injunction  or  appointing  such  receiver  to 
the  circuit  court  of  appeals. 

Provided,  that  the  appeal  must  be  taken  within  thirty  days  from 
the  entry  of  such  order  or  decree,  and  it  shall  take  precedence  in 
the  appellate  court;  and  the  proceedings  in  other  respects  in  the 
court  below  shall  not  be  stayed,  unless  otherwise  ordered  by  that 
court  or  by  the  appellate  court  or  a  judge  thereof  during  the 
pendency  of  such  appeal :  Provided,  further,  the  court  below 
may,  in  its  discretion,  require  as  a  condition  of  the  appeal  an 
additional  bond.”95 

The  Revised  Statutes  of  the  United  States  provides:  “That 
where,  upon  a  hearing  in  equity  in  a  district  or  circuit  court 
an  injunction  shall  be  granted,  continued,  refused  or  dissolved 
by  an  interlocutory  order  or  decree,  or  an  application  to  dis¬ 
solve  an  injunction  shall  be  taken  under  the  provisions  of  this 
act  to  the  circuit  court  of  appeals,  an  appeal  may  be  taken 
from  such  interlocutory  order  or  decree,  granting,  continuing, 
refusing,  dissolving  or  refusing  to  dissolve  an  injunction  to  the 
circuit  court  of  appeals. 

^Hurd’s  R.  S.  1908,  p.  1639,  9-31  U.  S.  Stat.  L.  chap.  803,  p. 

sec.  123.  660.  4  Fed.  Stat.  Ann.  p.  422, 

sec.  7.  See  foot  note  90  infra. 
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Provided,  that  the  appeal  must  be  taken  within  thirty  days 
from  the  entry  of  such  order  or  decree,  and  it  shall  take  prece¬ 
dence  in  the  appellate  court ;  and  the  proceedings  in  other  respects 
in  the  court  below  shall  not  be  stayed  unless  otherwise  ordered 
by  that  court  during  the  pendency  of  such  appeal. 

Provided,  further,  that  the  court  below  may,  in  its  discretion 
require  as  a  condition  of  the  appeal  an  additional  injunction 
bond.”96 

This  section  is  of  a  highly  remedial  nature  and  gives  a  party 
the  right  to  appeal  in  any  case  of  interlocutory  order  or  decree 
granting  an  injunction  at  any  stage  of  the  proceedings,  whether 
temporary,  preliminary,  interlocutory  or  final,  which  restrains 
the  use  of  property  or  the  prosecution  of  business,  in  order  that 
errors  may  be  corrected  without  the  delay  incident  to  the  final 
determination  of  the  cause.97 


§  149.  Discretion  of  court. — A  stay  of  the  operations  of  an 
injunction  pending  the  appeal  is  discretionary  with  the  court. 
The  supreme  court  cannot  control  it  by  mandamus.98 

On  an  appeal  from  an  interlocutory  order  the  court  should 
affirm  or  reverse  the  order  appealed  from,  subject  to  the  discre¬ 
tion  of  the  court  below  to  modify  or  annul  the  order,  as  the 
additional  evidence  may  warrant.99 

As  to  whether  or  not  the  injunction  remains  in  force  during 
such  appeal  depends  on  the  amount  of  bond  and  rests  largely 
within  the  discretion  of  the  court. 


9® Act  of  March  3,  1891,  ch.  517, 
26  U.  S.  Stat.  L.  828,  amended  by 
act  of  Feb.  18,  1895,  ch.  96,  28  U. 
S.  28  U.  S.  Stat.  L.  666.  Further 
amended  by  act  of  June  6,  1900, 
31  U.  S.  Stat.  L.  660.  4  Fed.  Stat. 
Ann.,  p.  422,  sec.  7.  See  text  of 
amendment  given  supra. 

^Dudley  E.  Jones  Co.  v.  Mun- 
ger  Improved  Cotton  Mach.  Mfg. 
Co.,  2  U.  S.  App.  188.  50  Fed. 

758.  1  C.  C.  A.  668;  Andrews  v. 


National  Foundry  &  Pipe  Works, 
18  U.  S.  App.  458.  61  Fed.  782. 

10  C.  C.  A.  60;  Andrews  v.  Na¬ 
tional  Foundry  &  Pipe  Works,  24 
U.  S.  App.  81.  61  Fed.  782.  10 

C.  C.  A.  60. 

ssHaberman  Manuf’g  Co.  (In 
re),  147  U.  S.  525.  13  S.  Ct.  527. 
37  L.  ed.  266. 

^Andrews  v.  National  Foundry 
&  Pipe  Works,  24  U.  S.  App.  81. 
61  Fed.  782.  10  C.  C.  A.  60. 
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§  150.  Appeal. — If  the  interlocutory  decree  or  temporary 
injunction  was  not  dissolved,  the  defendants  may  appeal  from 
such  order.  The  injunction  would  no  doubt  remain  in  full  force 
and  effect  pending  such  appeal,  hence  a  bond  to  pay  the  costs 
of  appeal  is  all  that  will  be  required.  Such  appeal  must  be  taken 
within  thirty  days  from  the  date  of  the  order. 

Likewise  if  it  was  from  the  permanent  injunction  the  defend¬ 
ants  wished  to  appeal,  no  bond  should  be  required  for  the 
reason  the  injunction  remains  in  full  force  and  effect.  The  court 
may,  however,  require  a  bond  to  pay  the  costs  of  appeal ;  or,  if 
unable  to  give  a  cost  bond,  permit  a  cash  deposit  to  be  filed 
with  the  clerk. 

If  the  temporary  injunction  is  dissolved,  appeal  may  be  taken, 
but  such  appeal  does  not  continue  the  injunction  in  force,  unless 
so  ordered  by  the  court.  If  the  injunction  is  continued,  com¬ 
plainant  should  be  required  to  give  an  additional  bond  to  pay 
damages,  etc. 

If,  however,  the  defendants,  T.  R.  and  John  Doe,  were  given 
a  jail  sentence  (or  perhaps  a  jail  sentence  and  a  fine  both)  in 
the  contempt  proceedings,  and  they  desired  their  liberty  pend¬ 
ing  such  appeal,  then  in  such  case  the  court  will  require  an  ap¬ 
pearance  bond  for  their  appearance  in  court  in  the  event  of 
such  judgment  or  sentence  being  affirmed.  (See  form  in  section 
170  post.) 

§  151.  Right  of  injunction,  etc.— The  tendency  seems  to  be 
to  greatly  abuse  the  right  to  injunction.  The  attempt  to  use  it 
to  obstruct  rather  than  advance  justice  in  many  cases  is  recog¬ 
nized.100 

An  injunction  will  not  issue  where  it  does  not  appear  that 
refusal  will  result  in  irreparable  injury  to  complainant.101 

To  warrant  injunction  to  prevent  multiplicity  of  suits,  it  must 
appear  there  were  more  than  two  persons.102 

iooBruch  v.  Carbondale  (City  ^Chicago  General  R.  Co.  v. 
of),  78  Ill.  74.  Chicago,  B.  &  Q.  R.  Co.,  181  Ill. 

101W.  H.  Howell  Co.  v.  Charles  605.  54  N.  E.  1026;  Henderson 

Pope  Glucose  Co.,  61  Ill.  App.  593.  v.  Flanagan,  75  Ill.  App.  283. 
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Injunction  will  lie  in  a  suit  on  behalf  of  the  people  by  the 
attorney  general  to  restrain  a  corporation  from  doing  illegal  acts 
and  exceeding  its  powers.103 

A  party  who  has  obtained  a  temporary  injunction  is  bound 
to  be  ready  at  all  times  to  maintain  it,  since  it  is  the  right  of 
the  defendant  to  take  steps  at  any  time  to  relieve  himself  from 
the  order.104 

A  motion  to  dissolve  an  injunction  may  be  referred  to  the 
master.105 

An  appeal  or  writ  of  error  does  not  continue  an  injunction 
in  force  unless  so  ordered.106 

The  allowance  of  fees  as  damages  on  the  dissolution  of  an 
injunction  rests  somewhat  in  the  discretion  of  the  chancellor 
before  whom  the  litigation  has  proceeded.107 

Defendant’s  own  expenses  are  not  a  proper  subject  of  allow¬ 
ance  of  damages  on  dissolution  of  an  injunction.108 


§  152.  Petition  for  attachment  for  contempt. 

(Caption.) 

Now  comes  the  Manhattan  Coal  Company  and  represents  to 
this  honorable  court  that  it  is  the  complainant  in  the  above 
entitled  cause,  and  as  already  set  forth  in  its  bill  has  in  its 

employ  at  its  three  mines  in  the  county  of . ,  state 

of  Illinois,  and  the  said  Miners’  Union  of  North  America  and 
the  said  John  Doe  and  T.  R.,  its  president  and  secretary,  hav¬ 
ing  had  full  notice  of  an  order  heretofore  made  by  this  court, 
of  the  law  applicable  to  the  case,  granting  an  injunction  re¬ 
straining  said  defendants  from  calling  a  strike  of  its  said  em¬ 
ployes,  or  giving  such  men  any  notice  to  quit  or  cease  work, 
or  to  communicate  in  any  manner  with  said  men,  or  to  in  any 


io3Cticago  Fair  Grounds  Assn, 
v.  People,  60  Ill.  App.  488. 

io±Reilly  v.  Tolman,  54  Ill.  App. 
588. 

iooFinegan  v.  Allen,  46  Ill.  App. 
653. 

106  Jenkins  v.  International 

Bank,  111  Ill.  462. 


io7Lichenstadt  v.  Fleisher,  24 
Ill.  App.  92. 

io8Collins  v.  Sinclair,  51  Ill.  328; 
Dunning  v.  Young,  67  Ill.  App. 
668;  Wagner  v.  Rock  Island 
(City  of),  61  Ill.  App.  583. 
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way,  interfere  with  the  operation  of  its  three  said  mines, 
states  that  said  defendants,  John  Doe  and  T.  R.,  have  given 
notice  to  such  employes  to  strike  and  said  employes  have,  in 
obedience  thereto,  quit  the  service  of  complainant,  and  therein 
the  said  Miners’  Union  of  North  America,  John  Doe  and  T.  R. 
disobeyed  and  violated  the  order  of  said  court  as  aforesaid, 
and  in  consequence  thereof  the  said  Manhattan  Coal  Company 
has  not  been  able  to  operate  its  said  mines  and  provide  coal 
for  the  various  railroads  and  manufacturing  establishments  as 
set  forth  in  its  petition. 

Wherefore  the  said  Manhattan  Coal  Company  asks  that  an 
attachment  may  issue  forthwith  against  the  said  Miners’  Union 
of  North  America,  John  Doe  and  T.  R.,  as  being  in  contempt 
of  the  restraining  order  of  this  court;  and  for  such  other  and 
further  orders  in  the  premises  as  is  just  and  proper. 

Manhattan  Coal  Company, 
By  B.  B.,  its  President.109 

A  copy  of  the  petition,  or  motion,  and  affidavit  should  be 
served  upon  the  contemner  personally.110 

The  petition  should  state  the  names  of  the  persons  to  be 
attached.111 

The  petition  should  state  the  specific  acts  of  commission  or 
omission  which  constitute  the  contempt.112 

When  and  where  committed.113 


§  153.  Notice  of  motion  for  an  attachment  for  contempt. 

(Style  of  cause.) 

To  John  Doe  and  T.  R.,  and  the  Miners’  Union  of  N.  A.: 

Take  notice  that  on  the . day  of . ,  19. . . ., 

at  9:00  o’clock  A.  M.,  or  as  soon  thereafter  as  counsel  can  be 


10 9 Toledo,  A.  A.  &  N.  R.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  730. 

n°American  Const.  Co.  v. 
Jacksonville,  F.  &  K.  W.  R.  Co., 
52  Fed.  938;  United  States  v. 
Murphy,  44  Fed.  39. 

mCreditors  v.  Cozzens,  3  N.  B. 
R.,  281.  6  Fed.  Cas.  No.  3378. 


n2Toledo,  A.  A.  &  N.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  747 ; 
Swan  (In  re),  150  U.  S.  637.  14 
S.  Ct.  225.  37  L.  ed.  1207;  Sawyer 
(In  re),  124  U.  S.  200.  8  S.  Ct. 

482.  31  L.  ed.  402. 

iisUnited  States  v.  Berry,  24 
Fed.  780;  Litchfield  (In  re),  13 
Fed.  863-9. 
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heard,  we  will  apply  to  the  honorable  the  circuit  court  of  the 

United  States  for  the . district  of  Illinois  to  attach 

and  commit  you  for  contempt  of  said  court  in  the  particulars 

set  out  in  the  intervening  petition  filed  herein  on  the . 

day  of  . .  19....,  by  B.  B.,  president  of  said  coal 

company,  of  which  you  have  already  been  served  a  copy. 

B.  &  B. 

Attorneys  for  Complainant. 

Srvice  accepted  this . day  of . ,  19. . . . 

J.  B., 

Attorney  for  Defendants. 

§  154.  Attachment  for  contempt — generally.— Where  the 
contempt  was  committed  in  the  presence  of  the  court  no  notice 
is  required  to  be  given  the  offender.114 

Writ  of  error  will  not  lie  except  in  contempt  proceedings 
which  come  under  the  purview  of  a  criminal  case.  If  T.  R. 
was  adjudged  guilty  of  contempt  of  court  and  fined  $100  and 

sentenced  to  five  years  in  the . penitentiary,  and 

such  judgment  was  final,  see  115 

For  a  form  of  petition  for  contempt  wherein  a  railroad  em¬ 
ploye  was  imprisoned,  see  110 

As  to  the  jurisdiction  and  power  of  a  court  of  equity  to 
punish  for  contempt,  see117 

In  some  of  the  United  States  courts  the  judge  assumes  the 
right  to  punish  for  contempt  on  an  ex  parte  hearing.  Some¬ 
times  from  the  reading  of  the  petition,  or  from  the  showing 
made  by  affidavits  in  support  of  the  motion;  while  in  some 
courts  a  rule  is  entered  requiring  the  offending  parties  to  show 
cause,  etc. 

Here  ofttimes  the  constitution  of  the  United  States118  which 
guarantees  to  every  one  in  criminal  cases  “the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury,”  is  perverted. 


mTerry  (ex  parte),  128  U.  S. 
289.  9  S.  Ct.  77.  32  L.  ed.  405. 

nsButler  v.  Fayerweather,  33 
C.  C.  A.  625.  91  Fed.  458. 

neThomas  v.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.,  62  Fed.  803. 


iiTDebs  (In  re),  159  U.  S.  251. 
15  S.  Ct.  1039;  United  States  v. 
Berry,  24  Fed.  780. 
usAmendments,  art.  VI. 
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Congress  has  been  importuned  time  and  again  to  amend 
the  law  so  that  when  the  act  is  committed  outside  the  presence 
of  the  court,  that  the  accused  may  be  entitled  to  a  trial  by  a 
jury,  thus  far  without  success.  It  is  an  admitted  fact  that 
if  the  liberties  of  our  people  are  to  be  preserved,  courts  must 
not  assume  power  not  conferred  upon  them;  and  the  jury 
system  and  the  rights  of  every  American  citizen  to  be  tried  by 
a  jury  of  his  countrymen  should  be  held  inviolate.  Still 
lawlessness  must  be  suppressed,  and  those  who  seek  to  destroy 
property  must  be  prohibited  from  doing  so ;  the  laws  of  the 
land  are  supreme  and  must  be  respected. 

Contempt  of  court  is  a  specific  criminal  case.  Therefore 
in  such  cases  the  accused  should  be  given  a  trial  by  jury,  if 
he  demands  it.119 

An  order  punishing  for  contempt  made  in  the  progress  of 
the  case,  when  not  in  the  nature  of  an  order  in  a  criminal  pro¬ 
ceeding  is  an  interlocutory  order  and  to  be  reviewed  only  upon 
appeal  from  a  final  decree  in  the  case.120 

A  party  can  not  refuse  to  obey  an  order  of  court  on  the 
ground  that  it  was  improvidently  or  erroneously  made.121 

§  155.  Order  for  arrest  for  contempt  of  court. 

(Style  of  cause.) 

Upon  the  reading  and  filing  of  the  petition  of  the  Manhattan 
Coal  Company  and  the  affidavits  in  support  thereof,  charging 
the  Miners’  Union  of  North  America,  John  Doe  and  T.  R.  to 
be  in  contempt  of  the  order  of  this  court  hereinbefore  made, 
wherein  the  said  John  Doe  and  T.  R.  have  knowingly,  unlaw¬ 
fully  and  maliciously  interferred  with  the  operation  of  the 
mines  of  said  complainant,  all  of  which  is  fully  set  forth  in  said 
petition  of  said  Manhattan  Coal  Company  and  in  said  affidavits, 
it  is  now  ordered  that  the  marshal  of  the  United  States  for  the 
. district  of  Illinois,  do  forthwith  apprehend  said  John 

119Gould  v.  Sessions,  14  C.  C.  ^Christian  Hospital  v.  People, 
A.  366-7.  61  Fed.  163.  223  Ill.  244.  79  N.  E.  72;  A.  R. 

i20Doyle  v.  London  Guarantee  &  Barnes  &  Co.  v.  Chicago  Typo- 
Accident  Co.,  204  U.  S.  599.  27  graphical  Union  No.  16,  232  Ill. 

S.  Ct.  313.  402-7.  83  N.  E.  932. 

—11 
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Doe  and  T.  R.,  if  they  be  found  in  his  bailiwick  and  bring  them 
before  this  court  in  the  United  States  courtroom  in  the  federal 


building  in  . ,  there  to  be  dealt  with  as  the  law  may 

direct. 

Dated  .  19. . . . 

(Signed.)  W.  0., 


A  person  can  not  be  arrested  in  one  district  to  answer  a 
charge  of  contempt  of  court  in  another  district.123 


§  156.  Return  of  marshal  on  order  for  arrest  for  contempt. 

(Caption.) 

Received  this  writ  at . A.  M.  on  the . day 

of . ,  19 .... ,  and  on . ,  19 . . .  .  at . 

A.  M.,  I  served  the  within  named  John  Doe  and  T.  R.  with  a 
true  copy  of  this  writ,  having  all  the  endorsements  thereon, 
by  handing  it  to  said  John  Doe  personally,  and  leaving  a  true 

copy  in  the  regular  place  of  business  of  said  T.  R.,  No . , 

street,  (city)  Illinois,  and  I  served  the  said  Miners’  Union  of 

N.  A.  by  leaving  a  true  copy  with  . ,  the  president 

of  the  local  union  No.  40,  at  its  place  of  business  in  the  city  of 
. ,  Ullinois. 


J.  F., 

U.  S.  Marshal  for  the . District  of  Illinois. 

Personal  service  should  be  made  on  person  charged  with  con¬ 
tempt.124 


§  157.  Order  fixing  the  day  for  hearing  contempt  proceed¬ 
ings. 

(Caption.) 

This  day  this  cause  having  come  on  to  be  heard  on  certain 
affidavits  filed  herein  charging  the  Miners’  Union  of  North 
America,  John  Doe  and  T.  R.  with  contempt  of  court  in  inter- 


122ft  was  upon  an  order  such  as 
this  that  Phelan  was  arrested  in 
the  case  of  Thomas  v.  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.,  62  Fed.  803, 


in  connection  with  a  railroad 
strike. 

i23Manning  (In  re),  44  Fed.  275. 
i24United  States  v.  Justices  of 
Lauderdale  County,  10  Fed.  460. 
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fering  with  the  operation  of  the  mines  of  the  complainant  and 
ordering  a  strike  of  the  employees  at  such  mines,  and  the  said 
John  Doe  and  T.  R.  being  present  in  court,  said  matter  is  set 

for  hearing  on  the . day  of . 19.  . .  .  at . 

o’clock  A.  M.,  and  pending  said  hearing  the  bond  of  the  said 

John  Doe  and  T.  R.  is  fixed  at  $ . each,  and  in  default 

of  said  bond  it  is  ordered  that  they  be  confined  to  the . 

county  jail. 

Dated . ,  19 _ 

M.  M.,  Judge. 

(The  defendants  must  now  give  an  appearance  bond  or  lie 
in  jail  until  the  hearing.  See  form  in  section  170  post.) 


§  158.  Power  of  court — Classes  of  cases. — The  court  is  at 

liberty  to  adopt  such  mode  of  trying  the  question  of  contempt 
as  he  may  deem  proper.  The  person  charged  herein  must  be 
given  an  opportunity  for  explanation  and  defense.125 

The  power  of  a  court  to  punish  for  contempt.126 

There  are  three  classes  of  cases  in  which  the  court  may  punish 
for  contempt : 

First.  Where  there  has  been  a  misbehavior  of  a  person  in  the 
presence  of  the  court,  or  so  near  thereto  as  to  obstruct  the  admin¬ 
istration  of  justice.127 

Second.  Where  there  has  been  a  misbehavior  of  an  officer  of 
the  court  in  his  official  transactions.128 


izsSavin,  petitioner,  131  0.  S. 
267.  9  S.  Ct.  699.  V6  L.  ed.  150. 

i26U.  S.  It.  S.,  sec.  V 25.  1  Fed. 
Stat.  Ann.  534;  Robinson  (ex 
parte),  86  U.  S.  (19  Wall)  509.  22 
L.  ed.  205;  Kirk  v.  Milwaukee 
Dust  Collector  Mfg.  Co.,  26  Fed. 
501;  Buskirk  (ex  parte),  18  C. 
C.  A.  410.  72  Fed.  14. 

i27Terry  (In  re),  36  Fed.  419; 
Terry  (ex  parte),  128  U.  S.  289. 


9  S.  Ct.  77.  32  L.  ed.  405;  United 
States  v.  Patterson,  26  Fed.  509; 
United  States  v.  Anonymous,  21 
Fed.  761;  Brule  (In  re),  71  Fed. 
943. 

issBogart  v.  Electrical  Supply 
Co.,  27  Fed.  722;  Pitman  (In  re), 
1  Curtis  186.  19  Fed.  Cas.  No. 

11184;  May  (In  re),  1  Fed.  737; 
United  States  v.  Caton,  1  Cranch. 
C.  C.  150.  25  Fed.  Cas-  No.  14758. 
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Third.  Where  there  has  been  disobedience  of  an  officer,  party, 
juror,  witness  or  other  person  to  any  lawful  writ,  process, 
order,  rule,  decree  or  command  of  the  court.  It  is  not  necessary 
that  the  order  be  written.120 

Attachment  for  contempt  is  unauthorized  when  alleged  acts 
took  place  so  long  before  the  application  for  attachment  as  to 
discredit  the  application.130 

Contempt  proceedings  for  violation  of  injunction  may  be  begun 
by  petition  or  affidavit.131 

Evidence  held  insufficient  to  sustain  proof  of  guilt  of  violating 
strike  injunction.132 

Punishment  for  contempt  in  violating  an  injunction  is  largely 
within  the  court’s  discretion.133 


§  159.  Review — Certiorari. — Proceedings  in  contempt  not 
subject  to  review.  The  supreme  court  has  held  that  judgments 
in  proceedings  for  contempt  are  not  reviewable  on  appeal  or 
error.140  But  may  be  reached  by  certiorari  in  the  absence  of 
other  remedy.141  It  has  been  held  that  under  the  court  of  appeals 
act  (passed  March  3,  1891)  the  circuit  court  of  appeals  may 
review  such  orders  on  writ  of  error.142  But  not  on  appeal.143 

The  order  adjudging  the  contempt  need  not  recite  the  offense 
when  it  appears  in  the  proceedings.144 


i2»Bridges  v.  Sheldon,  7  Fed. 
17-45. 

i30Christian  Hospital  v.  People, 
223  Ill.  244.  79  N.  E.  72. 

isiFlannery  v.  Gleason,  225  Ill. 
62.  80  N.  E.  60. 

i32McBride  v.  People  (ex  rel.), 
225  Ill.  315.  80  N.  E.  30G. 

issHake  v.  People,  230  Ill.  174-5. 
82  N.  E.  561. 

i^oHayes  v.  Fischer,  102  U. 
S.  121.  26  L.  ed.  95;  Debs  (In 

re),  158  U.  S.  564.  15  S.  Ct.  900. 

39  L.  ed.  1092;  Debs  (In  re),  159 
U.  S.  251.  15  S.  Ct.  1039;  Chet- 


wood  (In  re),  165  U.  S.  443.  17 

S.  Ct.  385.  41  L.  ed.  782. 

i4iWorden  v.  Searls,  121  U.  S. 
14-24.  7  S.  Ct.  814.  30  L.  ed. 

853. 

nsGould  v.  Sessions,  14  C.  C. 
A.  366.  67  Fed.  163;  Butler  v. 

Fayerweather,  33  C.  C.  A.  625.  91 
Fed.  458;  Cary  Mfg.  Co.  v.  Acme 
Flexible  Clasp  Co.,  48  C.  C.  A. 
118.  108  Fed.  873. 

i«Sessions  v.  Gould,  11  C.  C. 
A.  546.  63  Fed.  1001. 

i44Fischer  v.  Hayes,  6  Fed.  63. 
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A  writ  of  error  to  review  an  order  committing  the  plaintiff  in 
error  for  contempt,  in  default  of  answering  certain  questions 
propounded  to  him  as  a  witness  in  an  equity  case  pending  in  the 
court  in  which  the  order  was  made.145  It  is  insisted  for  the 
defendant  in  error  that  the  error  cannot  be  reviewed  upon  a  writ 
of  error,  but  only  upon  appeal  from  a  final  decree  in  the  court 
in  which  it  was  made.  The  court  held  a  contempt  of  court  to  be 
a  criminal  offense,  and  an  order  imposing  a  fine  therefor  to  be 
a  judgment  reviewable  by  writ  of  error.146 

A  proceeding  for  a  contempt  of  court  is  purely  criminal  and 
not  a  suit  of  a  civil  nature.147 

Injunction  decree  of  a  circuit  court  with  reference  to  the 
rights  of  the  employe  and  employers  and  the  right  of  emloyes 
to  strike  modified  upon  appeal.148 

The  right  of  appeal  to  the  circuit  court  of  appeals  to  review 
orders  and  decrees  of  injunction  was  given  by  congress  in  the 
act  of  March  3,  1891. 149 

The  next  step  is  to  appeal  to  the  circuit  court  of  appeals  of  the 
United  States. 

If  it  is  desired  to  appeal  the  “contempt  proceedings”  the 
court  will  probably  hold  that  such  proceeding  must  abide  the 
final  proceedings  of  the  injunction  suit;  unless  the  party 
adjudged  guilty  of  contempt  and  sentenced  to  pay  a  fine  or  to  a 
jail  sentence  was  not  a  party  to  the  suit.  In  such  event  it  would 
be  in  the  nature  of  a  criminal  proceeding;  and  to  appeal  such 
contempt  proceedings  writ  of  error  would  be  the  mode.  To  post¬ 
pone  payment  of  the  fine  and  going  to  jail  in  the  contempt  matter 
John  Doe  and  T.  R.  must  give  an  appearance  bond  pending  a 
final  decision. 


i45Gould  v.  Sessions,  14  C.  C. 
A.  366.  67  Fed.  163.  35  U.  S. 

App.  281. 

146Butler  v.  Fayerweather,  33 
C.  C.  A.  625.  91  Fed.  458. 

i47Williams  Mower  &  R.  Co.. 
7  Biss.  245.  30  Fed.  Cas.  No. 

17748;  Kirk  v.  Milwaukee  Dust 


Collector  Co.,  26  Fed.  501-7 ; 
Tinsley  v.  Anderson,  171  U.  S. 
101.  18  S.  Ct.  805.  43  L.  ed.  91. 

i48Arthur  v.  Oakes,  11  C.  C  .A. 
209.  63  Fed.  310. 

i*9Lake  Street  El.  R.  Co.  v. 
Farmers’  Loan  &  Trust  Co.  23 
C.  C.  A.  448-50.  77  Fed.  769. 
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If  John  Jones  was  adjudged  guilty  of  contempt  and  given  a 
jail  sentence,  he  not  being  a  party  to  the  suit,  that  would  be  in 
the  nature  of  criminal  proceedings  and  writ  of  error  would  be 
the  mode. 

§  160.  Propositions  of  law — Contempt  proceedings. 

(Style  of  Cause.) 

Now  comes  the  defendant,  John  Jones,  by  his  attorney,  John 
Brown,  and  submits  the  following  propositions  of  law : 

First.  The  court  did  not  have  jurisdiction  of  the  said  John 
Jones. 

Second.  The  case  was  not  one  arising  under  the  constitution 
or  laws  of  the  United  State. 

Third.  The  court  erred  in  refusing  defendant  a  trial  by  jury, 
as  provided  for  by  the  constitution  of  the  United  States. 

Fourth.  The  court  erred  in  adjudging  the  defendant  guilty 
of  contempt  of  court,  for  the  reason  he  was  not  a  party  defendant 
to  any  proceeding,  never  having  been  served  with  process,  nor 
was  he  guilty  of  the  contempt  charged. 

(Add  any  others  desired.)  John  Brown, 

Attorney  for  Defendant. 

If  overruled  by  the  court  they  should  be  marked  “Refused;”  if 
sustained,  marked  “Held,”  and  incorporated  in  the  bill  of 
exceptions. 

Counsel  should  except  to  the  ruling  of  the  court ;  order  the 
clerk  to  make  up  the  bill  of  exceptions;  petition  the  court  (where 
judgment  of  contempt  was  rendered)  for  a  writ  of  error;  present 
the  assignment  of  errors ;  give  the  bond  required  to  appeal,  also 
an  appearance  bond ;  have  citation  served  on  the  opposite  party ; 
have  the  record  made  up  and  go  up  on  writ  of  error,  the  same  as 
if  it  were  a  criminal  case.150 

If  the  order  of  contempt  is  final,  then  writ  of  error  is  the 
mode ;  but  if  the  order  is  subject  to  the  control  of  the  court,  that 
is,  if  the  judge  retains  the  power  to  modify,  revoke  or  set  aside 
the  contempt  order,  then  appeal  will  be  the  mode.151 

lsopor  further  proceedings  in  a  isiButler  v.  Fayerweather,  33 
criminal  case  in  the  United  States  C.  C.  A.  625.  9-  Fed.  458. 

courts,  see  chap  7,  post. 
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If  it  is  from  the  temporary  injunction,  then  appeal  is  the 
mode;  if  it  is  from  the  permanent  injunction,  appeal  is  the 
mode ;  if  it  was  from  a  contempt  order  inflicting  a  fine  and  jail 
sentence,  notwithstanding  the  courts  have  held  contempt  to  be 
criminal  proceedings,  still  if  it  was  one  of  the  parties  mentioned 
in  the  bill,  appeal  would  lie  unless  it  was  a  final  order.  But 
where  one  is  adjudged  guilty  of  contempt  who  is  not  a  party 
defendant  to  the  bill,  then  no  doubt  writ  of  error  would  run.152 

In  chancery  cases,  appeal  and  not  writ  of  error  is  the  method, 
or  mode  of  procedure  in  the  federal  court.133 

§  161.  Act  creating  circuit  court  of  appeals. — Sec.  6  of  the 
act  of  March  3,  1891,  creating  the  United  States  court  of  appeals, 
reads  as  follows:  “That  the  circuit  court  of  appeals  established 
by  this  act  shall  exercise  appellate  jurisdiction  to  review  by 
appeal  or  by  writ  of  error  final  decisions  in  the  district  court  and 
the  existing  circuit  courts  in  all  cases  other  than  those  provided 
for  in  the  preceding  section  of  this  act,154  unless  otherwise  pro¬ 
vided  for  by  law,  and  the  judgments  and  decrees  of  the  circuit 
court  of  appeals  shall  be  final  in  all  cases  in  which  the  jurisdic¬ 
tion  is  dependent  entirely  upon  the  opposite  parties  to  the  suit 
or  controversy,  being  aliens  and  citizens  of  the  United  States  or 
citizens  of  different  states ;  also  in  all  cases  arising  under  the 
patent  laws,  under  the  revenue  laws  and  under  the  criminal 
laws,  and  in  admiralty  cases,  excepting  that  in  every  such  sub¬ 
ject  within  its  appellate  jurisdiction  the  circuit  court  of  appeals 
at  any  time  may  certify  to  the  supreme  court  of  the  United 
States  any  questions  or  propositions  of  law  concerning  which 
it  desires  the  instruction  of  that  court  for  its  proper  decision. 
And  thereupon  the  supreme  court  may  either  give  its  instruc¬ 
tion  on  the  questions  and  propositions  certified  to  it,  which 
shall  be  binding  upon  the  court  of  appeals  in  such  case,  or  it 
may  require  that  the  whole  record  and  cause  may  be  sent  up 

152Gould  v.  Sessions,  14  C.  C.  i»3Stevens  v.  Clark,  10  C.  C.  A. 
A.  366.  67  Fed.  163.  379-80.  62  Fed.  321. 

i54Sec.  5  of  act  of  March  3.  1891. 
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to  it  for  its  consideration  and  thereupon  shall  decide  the  whole 
matter  in  controversy  in  the  same  manner  as  if  it  had  been 
brought  there  for  review  by  writ  of  error  or  appeal. 

And  excepting  also  that  in  any  such  case  as  is  hereinbefore 
made  final  in  the  court  of  appeals  it  shall  be  competent  for  the 
supreme  court  to  require  by  certiorari,  or  otherwise,  any  such 
case  to  be  certified  to  the  supreme  court  for  its  review  and  deter¬ 
mination,  with  the  same  power  and  authority  in  the  case  as  if  it 
had  been  carried  by  appeal  or  writ  of  error  to  the  supreme 
court.  ”(b) 


§  162.  Chancery  proceedings. — Appeal  and  not  writ  of  error 
the  mode. — We  will  assume  now  that  all  of  the  parties  adjudged 
guilty  of  contempt  are  parties  to  the  suit,  that  being  so  the 
preliminary  injunction,  contempt  proceedings  and  permanent 
injunction  may  all  be  considered  as  one  suit  in  chancery,  and, 
in  equity  proceedings  appeal  is  the  mode  and  not  writ  of  error. 

Writ  of  error  was  denied  in  an  equity  cause  where  defend¬ 
ants  were  committed  for  violating  a  preliminary  injunction, 
on  the  ground  the  judgment  was  not  final.155 

We  will  assume  that  the  cause  was  referred  to  the  master 
in  chancery  to  take  testimony  and  report  conclusions,  he  sub¬ 
mits  his  report. 

§  163.  Exceptions  to  the  master’s  findings. 

(Caption.) 

Now  come  the  defendants  in  the  above  entitled  cause  and 
make  exceptions  to  the  report  of  the  master  in  chancery  of 
the  court  (or  of  the  special  master  appointed  by  this  court  in 
said  cause)  to  whom  this  cause  was  referred  to  take  the  proofs 
of  the  respective  parties  and  report  his  conclusions  of  fact 

and  of  law  thereon  by  an  order  of  this  court  made  on  the . 

day  of  . ,  19 .... ,  which  report  executed  in  com¬ 
pliance  with  said  order  bears  date  of  . ,  19. . . . 

First.  This  court  is  without  jurisdiction  of  said  defendants, 
or  either  of  them. 

(b)26  U.  S.  Stat.  L.  828.  4  Fed.  i55Debs  (In  re),  158  U.  S.  564. 
Ann.  Stat.,  p.  409,  sec.  6.  15  S.  Ct.  900.  39  L.  ed.  1092. 
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Second.  The  cause  was  not  one  arising  under  the  constitu¬ 
tion  or  the  act  of  congress. 

Third.  The  master  in  chancery  erred  in  refusing  to  submit 
the  question  of  the  defendant's  guilt  or  innocence  to  a  jury 
for  their  determination. 

Fourth.  The  master  erred  in  permitting  the  affidavits  of 
.  and . to  be  read  in  evidence. 

Fifth.  The  master  erred  in  not  compelling  the  witnesses 

. and . to  be  brought  in  to  court  to  testify 

instead  of  reading  their  affidavits,  thereby  depriving  these  de¬ 
fendants  of  the  right  to  cross  examine 

(Add  any  others  desired.1' 

Submitted  this . day  of . ,  19.  . . . 

K.  &  K., 

Solicitors  for  Defendants. 

It  is  only  when  a  cause  is  referred  to  the  master  that  ex¬ 
ceptions  should  be  filed  to  his  conclusions  of  law,  etc. 

§  163a.  Order  overruling  exceptions  to  master’s  report. 

(Style  of  cause.) 

This . day  of . ,  19....  Now  come  the 

parties  to  said  suit  by  their  solicitors  and  after  considering  the 
report  of  the  master  and  the  exceptions  to  his  findings  and 
conclusions  thereon,  and  after  having  heard  argument  of  coun¬ 
sel,  the  said  exceptions  are  hereby  overruled  and  said  report 
is  approved.  To  which  ruling  of  the  court  K.  &  K.,  solicitors 
for  defendants,  excepted. 

F.  M.  R.  (Judge), 
Chancellor. 

To  preserve  for  review  the  findings  of  the  master,  exceptions 
thereto  must  be  presented  to  the  chancellor.  <c> 

§  164.  Final  decree  making  a  temporary  injunction  perpet¬ 
ual. 

(Caption.) 

This  cause  having  come  on  for  final  hearing  on  the  bill  of 
complaint  filed  upon  the . day  of . ,  19 . , 

(c)  People  v.  Paul,  143  Ill.  App. 

566-71. 
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§  164] 

the  answer  of  the  defendant  Miners’  Union  of  North  America 
and  John  Doe  and  T.  R.,  and  the  replication  thereto,  and  there¬ 
upon  it  was  by  and  between  counsel  for  complainant  and  the 
said  defendant  Miners’  Union  of  North  America,  John  Doe  and 
T.  R.,  with  the  consent  of  the  court,  agreed  that  said  cause 
should  be  submitted  on  the  same  evidence  on  this  final  hearing 
as  was  had  and  produced  before  the  court  at  the  hearing  upon 
the  motion  for  a  preliminary  hearing  upon  the  motion  for  a 
preliminary  injunction  hereinbefore  allowed  and  upon  the 
evidence  adduced  in  the  contempt  proceedings,  together  with 

the  additional  affidavits  of  .  and  .  And 

thereupon  said  evidence  being  submitted,  the  cause  was  argued 
by  counsel. 

Upon  the  consideration  whereof  the  court  being  fully  ad¬ 
vised  in  the  premises,  doth  find  that  the  equity  in  the  case  is 
with  the  complainant  and  against  the  said  Miners’  Union  of 
North  America,  John  Doe  and  T.  R.,  and  that  the  said  Man¬ 
hattan  Coal  Company  is  entitled  to  the  relief  for  which  it 
prays  against  them.  The  order  heretofore  entered  in  which 
the  defendants  John  Doe  and  T.  R.  were  adjudged  guilty  of 
contempt,  and  sentenced  to  six  months  in  jail  and  to  pay  a 
fine  of  $1,000  each  is  hereby  modified  to  three  months  in  jail 
and  to  pay  a  fine  of  $300  each. 

It  is  therefore  accordingly  ordered,  adjudged  and  decreed  by 
the  court  that  the  injunction  heretofore  granted  in  the  case 
as  against  the  said  Miners’  Union  of  North  America  and  John 
Doe  and  T.  R.  be  made  perpetual,  and  that  said  defendants  pay 
all  the  costs  herein  made. 

It  is  further  ordered,  adjudged  and  decreed  that  the  defend¬ 
ants,  John  Doe  and  T.  R.  stand  committed  to  the  . 

county  jail  until  said  fine  of  $300  each  has  been  paid,  or  satis¬ 
fied  in  full ;  this  in  addition  to  the  sentence  of  three  months  in 
jail  as  already  set  forth. 


Approved.  O.  EL,  Judge. 


lyi  EXCEPTIONS  TO  FINDINGS  IN  DECREE  [§  165 

§  165.  Exceptions  to  findings  in  decree. 

(Style  of  cause.) 

Now  come  the  defendants  herein  and  except  to  the  fore¬ 
going  decree  for  the  following  reasons: 

First.  The  court  was  without  jurisdiction  of  said  parties. 

Second.  The  cause  was  not  one  arising  under  the  constitu¬ 
tion  or  the  act  of  congress. 

Third.  The  court  erred  in  refusing  the  defendants  John 
Doe  and  T.  R.  a  trial  by  a  jury  as  provided  for  by  the  constitu¬ 
tion  of  the  United  States. 

Fourth.  The  court  erred  in  assessing  a  fine  and  imposing 
a  jail  sentence  upon  the  defendants,  John  Doe  and  T.  R. 

Fifth.  The  court  erred  in  permitting  the  affidavits  of 
. and . to  be  read  as  evidence  against  de¬ 
fendants,  instead  of  having  such  parties  brought  into  court  to 
meet  defendants  face  to  face  so  that  said  defendants  might  have 
the  right  to  cross  examine. 

(Add  any  other  reasons.) 

Submitted  this . day  of . ,  19 ... . 

K.  &  K., 

Solicitors  for  Defendants. 

§  165a.  Order  overruling  exceptions  to  findings  of  decree. 

(Style  of  cause.) 

Now,  on  this . day  of . ,  19. . . after  argu¬ 

ment  of  counsel  and  considering  the  premises,  the  exceptions 
to  the  findings  in  the  said  decree  are  hereby  overruled  and  said 
decree  is  hereby  approved,  to  which  overruling  by  the  court, 
K.  &  K.,  solicitors  for  the  defendants,  then  and  there  ex¬ 
cepted157  0.  H.,  Judge. 

If  it  is  desired  that  the  defendants  have  their  liberty  pending 
the  appeal  an  appearance  bond  must  be  executed.  Such  a  bond 
may  provide  that  the  defendants  will  appear  when  wanted,  etc. 

i5?The  above  order  makes  no  the  judge  himself  heard  all  the 
mention  of  the  master’s  findings  evidence, 
for  the  reason  it  is  presumed  that 
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It  should  be  approved  by  the  judge  who  presided  at  the  trial. 
This  being  a  chancery  proceeding,  to  have  the  question  re¬ 
viewed  appeal  is  the  remedy,  not  writ  of  error.  If  a  party  ad¬ 
judged  guilty  of  contempt  was  not  a  party  to  the  suit,  then  the 
contempt  proceedings  would  be  in  the  nature  of  a  criminal  pro¬ 
ceeding  and  writ  of  error  would  run. 

John  Doe  and  T.  R.  being  parties  to  the  suit,  if  they  had  been 
adjudged  guilty  of  contempt  of  court  and  fined  and  sentenced 
to  jail,  the  court  had  it  in  its  power  to  modify  or  set  aside  such 
contempt  order  up  to  the  time  of  approving  the  final  decree. 
Appeal  takes  up  the  entire  case,  both  law  and  evidence,  while 
on  writ  of  error  only  questions  of  law  are  subject  to  review  in 
the  upper  courts. 

§  166.  Petition  for  appeal. 

(File  in  the  court  where  decree  was  approved.) 

(Style  of  Cause.) 

To  the  Honorable  Judge  (Chancellor)  of  said  Court: 

The  above  named  defendants,  deeming  themselves  aggrieved 
by  the  decree  made  and  entered  in  the  above  entitled  cause  on 

the . day  of . 19.  . .  .hereby  appeal  from  said 

order  and  decree  to  the  United  States  circuit  court  of  appeals  for 
the  seventh  circuit,  for  the  reasons  specified  in  the  assignment 
of  errors  filed  herewith,  and  such  defendants  pray  that  this  appeal 
may  be  allowed  and  that  a  transcript  of  the  record,  proceedings 
and  papers  upon  which  said  order  was  made,  duly  authenticated, 
may  be  sent  to  the  United  States  circuit  court  of  appeals  for  the 


seventh  circuit.  K.  &  K., 

Solicitors  for  Defendants. 

Dated . 19. . . . 


§  167.  Assignment  of  errors  to  a  decree  for  an  injunction. 

(File  in  court  where  the  decree  was  approved.) 

In  the  Circuit  Court  of  the  United  State  for  the 

.  District  of  Illinois. 

. Term,  A.  D.  19 . 
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Manhattan  Coal  Co.  \ 

v.  /  In  equity. 

The  Miners’  Union  of  N.  A.  f  Appeal  from  the  circuit  (or 
John  Doe  and  T.  R.  )  district)  court,  to  the 

United  States  circuit  court 
of  appeals,  seventh  circuit. 

And  now  on  this,  the . day  of . came  the  above 

named  defendants,  the  Miners’  Union  of  N.  A.,  (a  corporation), 
John  Doe  and  T.  R.,  and  say  that  the  interlocutory  order  or 

decree  made  and  entered  herein  on  the . day  of . , 

19. . . .  granting  the  injunction  prayed  in  the  bill,  is  erroneous 
and  against  the  just  rights  of  said  defendants,  for  the  follow¬ 
ing  reasons: 

First.  Because,  as  appears  from  the  record  in  this  cause,  com¬ 
plainant  was  not  entitled  to  the  injunction  granted  in  said  inter¬ 
locutory  order  or  decree,  and  its  application  for  same  should 
have  been  refused  and  the  restraining  order  heretofore  granted 
therein  should  have  been  dissolved. 

Second.  Because,  as  it  appears  from  the  record  in  this  cause, 
neither  the  defendants  nor  their  agents,  servants  and  attorneys 
had,  prior  to  the  said  order  or  decree,  in  any  way  interfered  with 
the  operation  of  the  coal  mines  in  question,  nor  did  the  defend¬ 
ants  in  any  manner  interfere  or  attempt  to  interfere  with  the 
men  employed  at  such  mines. 

Third.  Because  the  said  defendants,  John  Doe  and  T.  R.,  did 
not  order,  nor  threaten  to  order  the  men  employed  at  said  mines 
to  strike  or  quit  work. 

Fourth.  Because  the  order  for  the  men  employed  by  said 
complainant  were  members  of  Local  Union  No.  40,  and  if  any 
such  order  was  given  it  was  given  by  said  Local  No.  40,  and 
this  court  has  no  power  to  enjoin  said  Local  No.  40  from  giving 
such  order;  nor  has  this  court  power  to  prevent  the  men  em¬ 
ployed  at  such  mines  and  who  -were  members  of  such  local  from 
quitting  the  services  of  said  Manhattan  Coal  Co.  if  they  chose 
to  do  so. 
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Fifth.  Because  the  court  erred  in  refusing  the  defendants, 
John  Doe  and  T.  R.,  a  trial  by  a  jury  as  provided  for  by  the 
constitution  of  the  United  States. 

Sixth.  The  findings  and  decree  of  the  court  as  above  com¬ 
plained  of  are  contrary  to  the  law  of  the  land  and  the  evidence 
in  the  case.158  Wherefore  the  defendants  pray  that  said  decree 
be  reversed.  K.  &  K., 

Solicitors  for  Defendants. 


§  168.  Order  allowing  the  appeal. 

In  the  circuit  (or  district)  court  of  the  United 

States  for  the . district  of  Illinois . 

Term,  A.  D.  19 _ 


The  Manhattan  Coal  Co.  \ 

Miners’  Union  of  N.  A.  |^n  e(lu^7- 
John  Doe  and  T.  R.  J 

The  above  named  defendants,  conceiving  that  they  have  been 

aggrieved  by  the  decree  made  and  entered  on  the . day 

of . 19.  . .  .in  the  above  entitled  cause,  do  hereby  appeal 

from  said  order  and  decree  to  the  United  States  circuit  court  of 
appeals  of  the  United  States  (if  it  is  a  case  wherein  appeal  will 
lie  direct  to  the  supreme  court  of  the  United  States,  then  to  that 
court),  for  the  reasons  specified  in  the  assignment  of  errors, 
which  is  filed  herewith,  and  prays  that  this  appeal  may  be 
allowed  and  that  a  transcript  of  the  record,  proceedings  and 
papers  upon  which  said  order  was  made,  duly  authenticated,  may 
be  sent  to  the  United  States  circuit  court  of  appeals  for  the 
seventh  circuit.  K.  &  K., 

Dated . 19....  Solicitors  for  Defendants. 


The  foregoing  claim  for  appeal  is  allowed  upon  defendant’s 

giving  bond  in  the  sum  of  $ .  W.  R., 

Circuit  (or  District)  Judge  (or  Chancellor). 


issif  any  other  assignments  of 
error,  set  them  forth. 
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§  169.  Bond  to  appeal. 

(File  in  the  court  where  the  decree  was  approved.) 

(Style  of  Cause.) 

Know  all  men  by  these  presents :  That  we,  the  Miners’  Union 

of  North  America,  John  Doe  and  T.  R.  as  principals,  and . 

and . as  sureties,  are  held  and  firmly  bound  unto  the  Man¬ 
hattan  Coal  Company,  in  the  full  and  just  sum  of . 

dollars,  to  be  paid  to  the  said  clerk  of  said  court  or  the  said 
Manhattan  Coal  Company,  its  obligees,  representative,  succes¬ 
sor  or  assigns;  to  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this . day  of . 

19.... 

Whereas,  lately  at  a  hearing  of  an  equity  proceeding 
depending  in  said  court,  between  the  Manhattan  Coal  Company, 
complainant,  and  the  Miners’  Union  of  North  America  and  John 
Doe  and  T.  R.,  defendants,  an  injunction  was  rendered  against 
the  said  Miners’  Union  of  North  America  and  John  Doe  and 
T.  R. ;  and  the  said  Miners’  Union  of  North  America,  and  John 

Doe  and  T.  R.  having  obtained  leave  to  appeal  to  the . 

court  and  having  filed  a  petition  thereof  in  the  clerk’s  office  of 
the  said  court  to  reverse  the  judgment  in  the  aforesaid  suit. 

Now,  the  condition  of  the  above  obligation  is  such  that  if  the 
said  Miners’  Union  of  North  America  and  John  Doe  and  T.  R. 
shall  prosecute  to  effect,  and  answer  all  damages  and  costs,  if 
they  or  it  fail  to  make  their  plea  good,  then  the  above  obligation 
to  be  void ;  else  to  remain  in  full  force  and  virtue. 

Miners’  Union  of  N.  A., 

By  K.  K.  (Seal.) 

Its  President. 

John  Doe.  (Seal.) 

T.  R.  (Seal.) 

F.  S.  (Seal.) 

D.  S.  (Seal.) 

Sealed  and  delivered  in  presence  of . 

Approved  by  F.  W., 

Judge  (Chancellor). 
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Justification  of  sureties,  see  form  in  sec.  130,  ante.) 

This  bond  is  simply  to  appeal  the  case,  the  injunction,  unless 
otherwise  ordered,  remains  in  effect  pending  the  appeal;  nor 
does  it  release  John  Doe  and  T.  R.  who  were  given  a  jail  sen¬ 
tence  and  ordered  to  pay  a  fine.  The  only  way  they  may  be 
released  pending  the  appeal  is  to  give  an  appearance  bond. 

§  170.  Appearance  bond — Releasing  the  party  pending 
appeal. 

(Caption.) 

Know  all  men  by  these  presents : 

That  we,  John  Doe  and  T.  R.,  as  principals  and . and 

.  as  sureties,  are  held  and  firmly  bound  unto  the 

United  States;  which  payment  well  and  truly  to  be  made  we 
bind  ourselves,  our  heirs,  executors  and  administrators  jointly 
and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  .  day  of 

. ,  A.  D.  19.... 

Whereas,  lately  at  a  hearing  in  said  court  held  on . , 

19. . . .,  at . ,  the  said  John  Doe  and  T.  R.  were  ad¬ 

judged  guilty  of  contempt  of  court  and  they  were  each  fined 
$300  and  sentenced  to  six  months  in  jail;  it  being  ordered 

that  they  be  committed  to  the  county  jail  at  .  and 

stand  committed  until  the  fine  of  $300  each  was  paid  and  said 
parties  having  prayed  an  appeal  to  the  United  States  circuit 
court  of  appeals,  seventh  circuit,  which  has  this  day  been 
allowed  and  said  parties  wishing  their  liberty  pending  appeal 
and  agreeing  to  give  bond  for  their  appearance  in  court  when 
desired : 

Now,  the  condition  of  the  above  obligation  is  such  that  if 
the  said  John  Doe  and  T.  R.  shall  appear  in  the  U.  S.  circuit 
court  of  appeals  for  the  seventh  circuit  on  the  first  day  of  the 

next  .  term  19....,  of  said  court,  to  be  holden  in  the 

city  of  Chicago,  and  from  day  to  day  thereafter  during  said 
term,  and  from  term  to  term,  and  from  time  to  time,  until 
finally  discharged  therefrom,  and  shall  abide  by  and  obey  all 
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orders  made  by  said  court,  in  said  cause,  and  shall  surrender 
themselves  in  execution  of  judgment,  as  said  court  may  direct, 
if  upon  the  hearing  thereof  the  decision  of  this  court  shall  he 
affirmed,  then  the  above  obligation  to  be  void,  else  to  remain  in 
full  force,  virtue  and  effect. 

(Signed.)  John  Doe,  (Seal.) 

T.  R.  (Seal.) 

F.  S.,  (Seal.) 

D.  S.,  (Seal.) 

(Justification  of  surety.) 

(If  the  injunction  was  dissolved  and  the  coal  company  de¬ 
sired  to  appeal,  the  injunction  would  not  be  continued  in  force 
unless  by  order  of  court.  In  such  case  a  large  bond  would  be 
required.) 

Ordinarily  all  that  is  required  to  appeal  is  the  filing  of  the 
assignment  of  errors  and  a  bond  and  this  must  be  done  in  the 
court  where  the  trial  was  had.159 

Rule  13,  sec.  2  of  the  United  States  circuit  court  of  appeals, 
seventh  circuit  reads  as  follows:  “On  all  appeals  from  any 
interlocutory  order  or  decree  granting  or  continuing  an  in¬ 
junction  in  a  circuit  or  district  court,  the  appellant  shall,  at 
the  time  of  allowance  of  said  appeal,  file  with  the  clerk  of  such 
district  or  circuit  court  a  bond  to  the  opposite  party  in  such 
sum  as  such  court  will  direct,  to  answer  all  costs  if  he  shall 
fail  to  sustain  his  appeal.” 

Rule  94,  sec.  7,  of  the  supreme  court  of  the  United  States  is 
as  follows:  “That  whenever  notice  is  given  of  a  motion  for 
an  injunction  out  of  a  circuit  or  district  court  of  the  United 
States,  the  court,  or  judge  thereof,  may,  if  there  appear  to  be 
danger  of  irreparable  injury  from  delay,  grant  an  order  re¬ 
straining  the  act  sought  to  be  enjoined  until  the  decision  of  the 
motion.  Such  order  may  be  granted  with  or  without  security 
in  the  discretion  of  the  court  or  judge.” 

^Railroad  Company  v.  Brad-  105  U.  S.  262.  26  L.  ed.  989; 
leys,  74  U.  S.  (7  Wall.),  575-7.  19  Brown  v.  McConnell,  124  U.  S. 
L.  ed.  274;  Brandies  v.  Cochrane,  489.  8  S.  Ct.  559-  31  L.  ed.  495. 
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Under  the  foregoing  rule  we  find  that  the  matter  of  a  bond 
in  an  injunction  proceeding  is  largely  a  matter  for  the  dis¬ 
cretion  of  the  court.  In  this  case  the  motion  to  dissolve  the 
injunction  having  been  overruled,  the  injunction  remains  in 
force  until  the  decision  of  court  is  reversed,  hence  no  bond 
should  be  required;  or  if  one  is  required,  it  should  be  only  a 
nominal  bond.  An  appeal  bond  is  not  invalid  because  it  does 
not  name  the  appellate  court,  nor  state  the  nature  of  the 
action. 


§  171.  Procedure. — This  being  an  appeal  case,  the  defend¬ 
ants  below  in  the  federal  court  appealing  to  the  United  States 
circuit  court  of  appeals  will  be  known  as  appellant,  while 
the  plaintiff  will  be  known  as  appellee. 

When  an  appeal  has  been  allowed,  or  writ  of  error  sued  out, 
a  transcript  of  the  record  of  the  proceedings  in  the  trial  court 
must  be  prepared  and  filed  in  the  appellate  court. 

It  is  the  duty  of  the  clerk  to  make  it  after,  and  not  before, 
he  is  directed  by  counsel  to  do  so.  His  fees  are  prescribed  by 
statute.160 

If  a  clerk  refuses  to  produce  a  transcript,  he  may  be  com¬ 
pelled  to  do  so  by  a  mandamus  order  of  court.161 

§  172.  The  record. — No  case  will  be  heard  in  the  court  of 
appeals  until  a  complete  record,  containing  in  itself,  and  not 
by  reference,  all  the  papers,  exhibits,  depositions  and  other 
proceedings,  which  are  necessary  to  the  hearing  in  the  court 
of  appeals  shall  have  been  filed.162 

The  record  should  only  contain  such  matters  as  are  necessary 
to  the  hearing,  and  not  irrelevant  matter  or  useless  repeti¬ 
tions.163 


(d) Smith  v.  Walker,  22  Fed. 
Cas.  No.  13,123a.  Hempst  (U.  SO 
289. 

ieoU.  S.  R.  S.,  sec.  824.  4.  Fed. 
Stat.  Ann.  95. 

leiUnited  States  v.  Gomez,  70 
U.  S.  (3  Wall.),  752-66.  18  L.  ed. 

212;  United  States  v.  Booth  59  U. 
S.  (18  How.),  476-7.  15  L.  ed. 

464. 


i62RUie  14,  United  States  Cir¬ 
cuit  Court  of  Appeals,  seventh  cir¬ 
cuit. 

i63Railroad  Co.  v.  Stewart,  95  U. 
S.  279.  24  L.  ed.  431;  Burnham 

v.  North  Chicago  St.  R.  Co.,  30 
C,  C.  A.,  594.  87  Fed.  168;  Nashua 
&  Lowell  R.  Corp.  v.  Boston  & 
Lowell  R.  Corp.,  9  C.  C.  A.  468. 
61  Fed.  237. 
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On  appeal  and  writ  of  error  it  will  frequently  occur  that 
many  papers  and  proceedings  ought  not  to  be  included  in  the 
record.  That  the  clerk  may  not  be  in  doubt,  he  may  require 
of  the  attorney  for  appellant  a  praecipe  stating  specifically 
what  the  record  should  contain  and  attach  a  copy  of  the  prae¬ 
cipe  to  the  transcript.164 

If  the  record  contains  such  parts  as  are  called  for  by  either 
party,  it  is  sufficient.  It  is  the  duty  of  counsel  to  attend  to 
this.165 

The  opinion  of  the  court,  if  in  writing,  should  be  annexed 
to  the  transcript.166 

The  transcript  must  be  authenticated  under  the  seal  of  the 
court.167 


§  173.  Writ  of  error. — If  it  is  from  the  ruling  of  the  court 
in  the  contempt  proceedings  when  the  ruling  of  the  court  there¬ 
in  is  final,  appeal  is  desired,  writ  of  error  will  probably  be  the 
mode,  inasmuch  as  it  comes  within  the  purview  of  criminal 
proceedings.  Contempt  of  court  is  a  specified  criminal  of¬ 
fense.  The  imposition  of  the  fine  was  a  judgment  in  a  criminal 
case.  That  part  of  the  decree  is  as  distinct  from  the  residue 
as  if  it  were  a  judgment  upon  an  indictment  for  perjury  com¬ 
mitted  in  a  deposition  record  at  the  hearing.168 

Writ  of  error  was  denied  in  an  equity  cause  where  defend¬ 
ants  were  committed  for  violating  a  preliminary  injunction 
on  the  ground  that  the  order  of  committal  was  not  a  final  judg¬ 
ment  or  decree.169 


i«4Burnham  North  Chicago 
St.  R.  Co.,  30  C.  C.  A.  594.  87  Fed. 
168;  Pennsylvania  Co.  for  Insur¬ 
ance  on  Lives  and  foT  Granting 
Annuities  v.  Jacksonville,  F.  & 
K.  W.  R.  Co.,  5  C.  C.  A.  53.  55 

Fed.  131;  Railroad  Company  v. 
Schutte,  100  U.  S.  644-7.  25  L.  ed. 
605. 

issBlanks  v.  Klein,  1  C.  C.  A. 
254.  49  Fed.  1;  Railway  Company 
v.  Stewart,  95  U.  S.  279-84.  24 


L.  ed.  431;  Burnham  v.  North 
Chicago  St.  R.  Co.,  30  C.  C.  A.  594. 
87  Fed.  168 

i66Rule  14  United  States  circuit 
court  of  appeals,  seventh  circuit. 

is^Blitz  v.  Brown,  74  U.  S.  (7 
Wall.),  693.  19  L.  ed.  280. 

i68New  Orleans  v.  The  Steam¬ 
ship  Co.,  87  U.  S.  (20  Wall.),  387- 
92.  22  L.  ed.  354. 

i69Debs  (In  re),  158  U.  S.  564. 
15  S.  Ct.  900.  39  L.  ed.  1092. 
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If  appeal  is  desired  from  the  order  of  court  in  granting  the 
interlocutory  (or  temporary)  injunction,  appeal  will  lie;  like¬ 
wise  if  it  is  desired  to  appeal  from  the  order  of  court  granting 
the  permanent  injunction,  appeal  will  lie.  Inasmuch  as 
chancery  proceedings  are  appealable  cases,  in  the  federal  court, 
and  writ  of  error  will  not  run,  it  might  be  held  that  as  the 
‘‘contempt”  proceedings  are  a  part  of  the  chancery  suit,  the 
appeal  will  lie  from  a  contempt  order  also.  It  certainly 
will,  unless  the  contempt  comes  under  the  purview  of  a  final 
judgment  or  order.  And  where  a  party  is  adjudged  in  con¬ 
tempt  who  is  not  a  party  to  the  suit,  he  must  be  heard,  if  at  all, 
on  appeal  by  writ  of  error.170 

From  the  decisions  of  the  federal  courts,  it  would  seem  that 
appeal  will  lie  in  an  injunction  case.  However,  if  a  fine  is 
assessed  against  T.  R.  and  such  judgment  is  made  final,  writ 
of  error  will  run,  but  if  the  matter  of  fine  is  still  under  the  con¬ 
trol  of  the  court,  where  it  may  be  modified  or  revoked,  then 
appeal  is  the  remedy  and  not  writ  of  error. 

§  174.  The  Illinois  law. — ‘‘No  appeal  from  a  decree  dis¬ 
solving  an  injunction  shall  have  the  effect  to  continue  in  force 
the  injunction  unless  the  appeal  is  prayed  at  the  entering 
of  such  decree,  and  the  court  allowing  the  same  shall  so  order, 
or  unless  the  party  praying  the  appeal  shall,  within  ten  days 
after  the  appeal  is  allowed,  procure  from  the  supreme  court, 
if  in  session,  or  a  judge  thereof,  if  in  vacation,  an  order  di¬ 
recting  that  the  appeal  shall  have  the  effect  to  continue  such 
injunction  in  force ;  and  no  such  order  shall  be  granted  except 
for  good  cause  appearing  in  the  record,  nor  when  the  bill  is 
dismissed  by  the  complainant.  The  supreme  court,  or  a  judge 
thereof,  may  for  good  cause  extend  the  time  for  procuring  such 
order.”171 

The  court  or  judge  granting  the  order  for  the  continuance 
in  force  of  any  such  injunction  may  require,  as  a  condition  of 
granting  the  same,  such  further  bond  and  security  to  be  filed 

iToButler  v.  Fayerweather,  33  C.  ifiHurd’s  R.  S.  1908,  p.  1184, 
C.  A.  625.  91  Fed.  458.  sec.  21. 
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with  the  clerk  of  the  supreme  court,  as  may  be  deemed 
equitable.172 

The  rule  in  Illinois  with  reference  to  an  injunction,  and  as 
to  whether  or  not  a  contempt  proceeding  was  to  be  regarded 
as  a  civil  or  criminal  proceeding  was  set  forth  in  the  case  of 
Hake  v.  People,  230  Ill.,  174,  82  N.  E.  561.  In  this  case,  which 
covers  24  pages,  counsel  will  find  a  bill  for  injunction,  petition 
for  contempt,  the  proceedings  in  the  circuit  court,  appellate 
and  supreme  courts. 

§  175.  The  United  States  law. — “That  where,  upon  a  hear¬ 
ing  in  equity  in  a  district  court  or  in  a  circuit  court,  or  by  a 
judge  thereof  in  vacation,  an  injunction  shall  be  granted  or 
continued,  by  an  interlocutory  order  or  decree,  in  a  cause  in 
which  an  appeal  from  a  final  decree  may  be  taken  under  the 
provisions  of  this  act  to  the  circuit  court  of  appeals,  an  appeal 
may  be  taken  from  such  interlocutory  order  or  decree  granting 
or  continuing  such  injunction  to  the  circuit  court  of  appeals. 

Provided  that  the  appeal  must  be  taken  within  30  days  from 
the  entry  of  such  order  or  decree,  and  it  shall  take  precedence 
in  the  appellate  court;  and  the  proceedings  in  other  respects 
in  the  court  below  shall  not  be  stayed,  unless  otherwise  ordered 
by  that  court,  or  by  the  appellate  court,  or  a  judge  thereof, 
during  the  pendency  of  such  appeal. 

Provided,  further,  that  the  court  below  may  in  its  discretion 
require  as  a  condition  of  the  appeal  an  additional  bond.”173 

The  manifest  intent  of  this  provision  read  in  the  light  of 
previous  practice  in  the  courts  of  the  United  States,  contrasted 
with  the  practice  in  the  courts  of  equity  of  the  highest  au¬ 
thority  elsewhere,  appears  to  this  court  to  have  been  not  only 
to  permit  the  defendant  to  obtain  immediate  relief  from  an 
injunction,  the  continuance  of  which  throughout  the  progress 
of  the  cause  might  seriously  affect  his  interests,  but  also  to 

^Hurd's  R.  S.  1908,  p.  1184,  17331  U.  S.  Stat.  L.  p.  660,  chap, 

sec.  22.  803.  4  Fed.  Stat.  Ann.  422. 
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save  parties  from  the  expense  of  further  litigation,  should  the 
appellate  court  be  of  the  opinion  that  plaintiff  was  not  entitled 
to  an  injunction  because  his  bill  had  no  equity  to  support  it.174 

From  the  United  States  statutes  and  decisions  of  the  United 
States  courts  it  would  seem  that  an  injunction  proceeding 
comes  under  the  head  of  “equity”  and  should  be  filed  in  the 
circuit  court  (not  the  district  court). 

If  one  of  the  defendants  was  adjudged  guilty  of  contempt 
and  fined  $500  and  sentenced  to  six  months  imprisonment,  etc., 
and  an  appeal  was  desired  from  such  order  to  the  United 
State  circuit  court  of  appeals,  that  being  in  the  nature  of  a 
criminal  proceeding,  and  entirely  foreign  to  the  injunction 
proceeding,  then  writ  of  error  would  be  the  mode.176 

§  176.  Interlocutory  order  or  decree. — Congress  used  the 
term  “interlocutory  order  or  decree’  in  this  connection,  in  its 
common  and  well  understood  sense,  and  as  intending  the  line 
of  distinction  accepted  and  interpreted  by  the  federal  courts; 
and  it  follows  that  all  injunction  orders  and  decrees,  which  were 
interlocutory  under  the  new  statute,  and  therefore  by  the  same 
logic  and  upon  the  same  reasoning  are  appealable.176 

Where  a  preliminary  injunction  is  allowed  upon  a  prima 
facie  showing  and  without  the  determination  of  the  merits 
this  court  will  ordinarily  on  appeal,  consider  only  the  question 
as  to  whether,  on  the  prima  facie  case  made  there  has  been 
abuse  of  discretion.177 

But  where  the  record  is  before  the  circuit  court  of  appeals, 
on  appeal  from  an  interlocutory  decree,  made  after  a  full 


i74Smith  v.  Vulcan  Iron  Works, 
165  U.  S.  518.  17  S.  Ct.  407.  41 

L.  ed.  810. 

i75Nelson  v.  Lowndes  County, 
93  Fed.  538.  35  C.  C.  A.  419;  De 
Lemos  v.  United  States,  107  Fed. 
121.  46  C.  C.  A.  196. 


i76Richmond  v.  Atwood,  52  Fed. 
10.  2  C.  C.  A.  596. 

i77Bissell  Carpet-Sweeper  Co.  v. 
Goshen  Sweeper  Co.,  72  Fed.  545. 
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leans  (City  of),  126  Fed.  920.  61 
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hearing,  granting  a  permanent  injunction  the  court  must  go 
into  the  merits  to  make  a  final  disposition  of  the  whole  case.178 

The  privilege  given  by  the  seventh  section  of  the  court  of 
appeals  act  of  1891  to  appeal  from  an  interlocutory  order  or 
decree  is  a  privilege  or  option,  and  in  no  way  affects  or  di¬ 
minishes  the  right  to  appeal  from  the  final  decree.179 

To  appeal  from  a  United  States  court  of  appeals  to  the 
United  States  supreme  court  the  judges  of  the  court  of  appeals 
may  grant  writ  of  error  or  appeal.  They  have  the  same  power 
in  this  regard  as  the  supreme  judges.180 


§  177.  Writ  of  error — Appeal — Certiorari— A  contempt 
proceeding  is  sui  generis,  in  its  nature  criminal,  yet  may 
be  resorted  to  in  civil  as  well  as  criminal  actions,  also  inde¬ 
pendent  of  any  action  under  sec.  6.  of  the  court  of  appeals  act 
of  1891,  a  circuit  court  of  appeals  has  jurisdiction  to  review 
a  judgment  of  the  district  or  circuit  court  finding  a  person 
guilty  of  contempt.  If  the  person  adjudged  in  contempt  and 
fined  therefor  is  not  a  party  to  the  suit  in  which  the  order  is 
made,  he  can  bring  the  matter  to  the  circuit  court  of  appeals 
by  writ  of  error,  but  not  by  appeal.181 

The  distinction  between  a  writ  of  error  which  brings  up 
matters  of  law  only  and  an  appeal,  which,  unless  expressly  re¬ 
stricted,  brings  up  both  law  and  fact,  has  always  been  ob¬ 
served  by  this  court  and  recognized  by  the  legislation  of  con¬ 
gress  from  the  foundation  of  the  government.182 

A  district  court  of  the  United  States  has  jurisdiction  by  the 
proposed  defendant’s  request,  but  not  otherwise  to  entertain 


i78Bissel  Carpet-Sweeper  Co.  v, 
Goshen  Sweeper  Co.,  72  Fed.  545. 
19  C.  C.  A.  25;  Mayor,  etc.  Knox¬ 
ville  v.  Africa,  77  Fed.  501.  23 

C.  C.  A.  252. 

i?9Marden  v.  Campbell  Printing 
Press  &  Mfg.  Co.,  67  Fed.  809.  15 
C.  C.  A.  26. 

18026  U.  S.  Stat.  L.  p.  829,  sec. 
11.  4  Fed.  Stat.  Ann.  428;  North¬ 


ern  Pacific  R.  Co.  v.  Amato,  144 
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isiBessette  v.  W.  B.  Conkey  Co., 
194  U.  S.  324.  24  S.  Ct.  665.  48 

L.  ed.  997. 

i82Elliott  v.  Toeppner,  187  U. 
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a  bill  in  equity  by  a  trustee  in  bankruptcy  to  recover  property 
conveyed  to  the  defendant  by  the  bankrupt  in  fraud  of  the 
bankruptcy  act  and  of  his  creditors.183 

We  have  so  often  decided  that  notwithstanding  the  peculiari¬ 
ties  of  the  penal  code  of  Louisiana  the  distinction  between  law 
and  equity  must  be  preserved  in  the  federal  courts,  and  that 
equity  causes  can  not  be  brought  by  writ  of  error,  and  we 
can  not  depart  from  that  rule.  The  present  case  being  a  pro¬ 
ceeding  in  equity  brought  here  by  writ  of  error,  and  not  by 
appeal,  the  writ  must  be  dismissed.184 

Where  the  decree  of  the  court  of  appeals  in  an  action  in 
equity  only  reverses  the  order  of  the  circuit  court  granting  an 
injunction,  which  practically  disposes  of  the  whole  matter  on 
its  merits,  certiorari  may  issue  from  this  court  and  this  court 
may  finally  dispose  of  it  by  its  directions  to  the  circuit  court.185 


i83Hicks  v.  Knost,  178  U.  S.  541. 
20  S.  Ct.  1006.  44  L.  ed.  1183. 

i84Walker  v-  Dreville,  79  U.  S. 
(12  Wall.),  440.  20  L.  ed.  429. 

issHarriman  v.  Northern  Securi¬ 
ties  Co.,  197  U.  S.  244.  25  S.  Ct. 

493.  49  L.  ed.  739. 

Note.  Probably  no  branch  of 
the  law  is  more  subject  to  gross 
abuse  than  injunction  proceedings. 
Intended  originally  as  a  preven¬ 
tive  remedy,  to  protect  property; 
to  prevent  irreparable  injury, 
where  there  was  no  remedy  at 
law,  it  may  be  used  ofttimes  to 
oppress. 

Coal  companies  and  railroads, 
when  any  disagreement  arises 
over  the  question  of  wages,  in¬ 
stead  of  trying  to  adjust  differ¬ 
ences  with  their  employes,  or 
members  of  the  union,  an  injunc¬ 
tion  is  sought  to  prevent  the  men 
from  striking,  officers  of  the 
union  from  interfering  with  men 
in  their  employ,  employes  from 


talking  among  themselves,  or  talk¬ 
ing  with  others,  or  assembling  to¬ 
gether  to  talk  strike  matters  over, 
etc. 

Before  the  employes  and  officers 
of  the  union  may  be  aware  of  it, 
they  can  be  enjoined  and,  fearful 
of  being  cast  into  prison,  the  con¬ 
templated  strike  may  pass  away 
and  the  coal  company,  or  the  rail¬ 
road,  win  its  point. 

The  great  corporate  interests  of 
the  nation,  more  especially  the 
railroads,  seeking  some  means  by 
which  the  federal  injunction 
might  be  invoked  to  restrain  state 
officials,  such  as  the  governor,  at¬ 
torney  general,  railroad  and  ware¬ 
house  commissioners,  from  enforc¬ 
ing  state  laws  regulating  the  rates 
of  common  carriers,  would  make 
not  only  a  new  departure  but  an 
unwise  one  as  well,  for  if  a  state 
can  not  enact  laws  regulating 
rates — passenger  as  well  as 
freight — within  a  state,  between 
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two  different  points  within  a  state, 
then  the  doctrine  of  state  sover¬ 
eignty  would  be  at  an  end.  If 
the  legislature  of  a  state  enacts  a 
law,  and  a  corporation  does  not 
like  such  law,  it  should  exhaust 
the  remedies  provided  for  in  the 
state  courts,  and,  if  not  satisfied, 
then  appeal  from  the  state  su¬ 
preme  court  to  the  supreme  court 
of  the  United  States.  This  rule 
was  laid  down  in  the  case  of 
Davis  v.  Burke,  179  U.  S.  399, 
wherein  the  supreme  court  of  the 
United  States  declared  that  even 
in  a  murder  case — one  sentenced 
to  be  hanged — the  U.  S.  courts 
would  not  interfere  until  the 
remedy  provided  by  the  state  laws 
had  been  exhausted;  why,  then  if 
the  federal  courts  will  not  inter¬ 
fere  to  save  human  life,  (if  the 
party  was  wrongfully  convicted), 
should  the  federal  courts  interfere 
with  the.  enforcement  of  a  state 
law  until  the  corporation  affected 
had  exhausted  the  remedies  pro¬ 
vided  for  by  the  laws  of  the  state. 

One  of  the  first  acts  adopted  by 
the  confederacy  for  a  perpetual 
union  was;  “Each  state  retains 
its  sovereignty,  freedom  and  in¬ 
dependence,  and  every  power, 
jurisdiction  and  right  which  is 
not  by  this  confederation  express¬ 
ly  delegated  to  the  United  States 
in  Congress  assembled.” 

Again,  Art.  10  of  the  amend¬ 
ments  to  the  constitution  provides: 
“The  powers  not  delegated  to  the 
United  States  by  the  constitution, 
nor  probihited  by  it  to  the  states, 
are  reserved  to  the  states  respec¬ 
tively  or  to  the  people.”  Where, 


then,  would  the  corporate  interests 
find  an  excuse  for  denying  a  state 
the  right  to  regulate  its  own  af¬ 
fairs.  Only  in  art.  1,  sec.  10  of  the 
constitution  of  the  United  States 
which  provides  that  “No  state 
shall  pass  any  law  impairing  the 
obligation  of  contracts.”  Under 
this  clause  railroads  seek  to  show 
that  the  reducing  of  railroad 
rates  is  “confiscatory,”  the  impair- 
of  the  obligation  of  contracts, 
hence  bringing  the  matter  within 
the  purview  of  a  federal  question 
and  thus  give  the  federal  courts 
jurisdiction. 

Sometimes  section  1  of  art.  14, 
is  quoted  which  provides  that 
“No  state  will  make  or  enforce 
any  law  which  shall  abridge  the 
privileges  or  immunities  of  citi- 
zents  of  the  United  States,  nor 
shall  any  state  deprive  any  per¬ 
son  of  life,  liberty,  or  property, 
without  due  process  of  law.”  Not 
only  steam  railroads  invoke  the 
doctrine,  but  electric  lines,  too, 
are  beginning  to  invoke  the  doc¬ 
trine  when  the  rates  are  reduced 
by  a  city  council  within  the  cor¬ 
porate  limits  of  a  city.  Insurance 
companies  question  the  right  of 
a  state  to  regulate  the  insurance 
rates;  bankers  question  the  right 
of  a  state  to  regulate  the  banking 
business;  the  whole  tendency  is 
to  federal  control,  federal  regula¬ 
tion,  and  against  the  rights  of  a 
state.  If  a  corporation  feels  that 
a  state  law  is  confiscatory  in  its 
effects,  it  should  seek  a  remedy 
in  the  state  court;  if  the  decision 
of  the  state  supreme  court  is  ad¬ 
verse,  present  the  federal  ques- 
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A  contempt  proceeding  is  sni  generis,  in  its  nature  criminal, 
yet  may  be  resorted  to  in  civil  as  well  as  criminal  action  and 
also  independent  of  any  action.  The  purpose  of  contempt  pro¬ 
ceedings  is  to  uphold  the  power  of  the  court,  and  also  to 
secure  suitors  the  rights  by  it  awarded.  The  power  to  punish 
for  contempt  is  inherent  in  all  courts.  Under  sec.  6  of  the 
court  of  appeals  act  of  1891,  a  circuit  court  of  appeals  has 
jurisdiction  to  review  a  judgment  of  the  district  or  circuit 
courts  finding  a  person  guilty  of  contepmt  for  violation  of  its 
order  and  imposing  a  fine  for  contempt.  If  the  person  adjudged 
in  contempt  and  fined  therefor  is  not  a  party  to  the  suit  in 
which  the  order  is  made,  he  can  bring  the  matter  to  the  circuit 
court  of  appeals  by  writ  of  error,  but  not  by  appeal.186 

Writ  of  error  brings  up  matters  of  law  only,  while  appeal, 
unless  expressly  restricted,  brings  up  both  law  and  facts.187 


§  178.  Contempt  proceedings,  are  they  civil  or  criminal. — 

While  the  authorities  are  not  uniform,  still  the  tendency  in 
the  federal  court  is  to  consider  contempt  proceedings  as  in 
equity,  when  the  party  adjudged  guilty  of  contempt  is  a  party 
to  the  suit,  therefore  if  either  John  Doe  or  T.  R.  were  adjudged 
as  being  guilty  of  contempt  and  sentenced  to  pay  a  fine,  or  sen¬ 
tenced  to  jail,  it  would  be  a  chancery  proceeding,  provided 
such  order  was  subject  to  modification,  or  revocation  upon 
final  hearing,  appeal  would  be  the  mode;  but  if  James  Doe, 


tion,  then  appeal  from  such  tri¬ 
bunal  to  the  supreme  court  of  the 
United  States. 

For  a  railroad  corporation  to 
go  into  a  federal  court  in  the  first 
instance  and  pray  for  an  injunc¬ 
tion  restraining  state  officials  from 
enforcing  a  state  law  regulating 
railroad  rates  within  its  own  bor¬ 
ders,  is  contrary  to  the  doctrine 
of  states  rights;  neither  is  it  the 
proper  thing  for  state  legislatures 
to  pass  unjust  laws  against  corpo¬ 
rations  or  any  other  class  or  busi¬ 


ness.  Before  railroad  rates  are 
reduced  a  state  commission  should 
be  appointed  to  make  investigation 
of  the  actual  value  of  the  property, 
its  bonded  indebtedness,  its  earn¬ 
ings,  fixed  charges,  etc. 

iseBessette  v.  W.  B.  Conkey  Co., 
194  U.  S.  324.  24  S.  Ct.  665.  48 

L.  ed.  997;  O’Brien  v.  People,  216 
Ill.  354.  75  N.  E.  108. 
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who,  not  being  a  party  to  the  suit  had  been  arrested,  brought 
before  the  chancellor  and  by  him  adjudged  guilty  of  contempt 
and  fined  $500  and  sentenced  to  jail,  then  the  contempt  pro¬ 
ceedings  would  be  in  their  nature  criminal  and  to  appeal  from 
such  final  order,  writ  of  error  would  be  the  mode ;  or  if  a  party 
to  the  suit  was  adjudged  guilty  of  contempt  and  such  order  or 
judgment  is  final,  then  such  case  is  to  be  regarded  as  criminal 
and  writ  of  error  will  run.  In  the  federal  court  petition  for 
writ  of  error  is  filed  in  the  court  where  the  judgment  was 
rendered. 

§  179.  Bill  of  exceptions  (certificate  of  evidence). — Bill  of 
exceptions  (certificate  of  evidence  in  an  equity  case)  should 
contain  : 

1.  Testimony  of  all  witnesses,  including  any  documentary 
evidence  introduced. 

2.  Certificate  of  the  clerk. 

And  now,  in  furtherance  of  justice  and  that  the  right  may  be 
done,  (the  defendant  James  Doe)  (the  defendants  John  Doe 
and  T.  R.)  tenders  and  presents  his  (or  their)  bill  of  exceptions 
in  this  case  to  the  action  of  the  court,  and  prays  that  the  same 
may  be  settled  and  allowed  and  signed  and  sealed  by  the  court 
and  made  a  part  of  the  record,  and  the  same  is  accordingly 
done  this  the . day  of . ,  A.  D.  19. . . . 

0.  H.,  Trial  Judge (  Chancellor). 

(Any  documentary  evidence  omitted  from  the  bill  of  ex¬ 
ceptions  will  not  be  considered  in  the  appellate  court.) 

A  judgment,  order  or  decree  not  excepted  to  is  not  subject 
to  review.  (e> 

§  179a.  The  record. 

(Style  of  cause.) 

(File  in  court  where  hearing  was  had.) 

1.  The  bill. 

2.  Summons  and  return. 

^e) Keller  y.  Jersey  Co.,  142  Ill. 

App.  514;  Farris  y.  Baltimore  & 

O.  S.  W.  R.  Co.,  143  Ill.  App.,  208.' 
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3.  Answer  of  defendant,  or  defendants. 

4.  Replication. 

5.  Temporary  injunction. 

6.  Petition  for  contempt. 

7.  Contempt  order. 

8.  Motion  to  dissolve  temporary  injunction. 

9.  Final  decree  (including  exceptions  to  master’s  conelu 
sions,  or  findings  of  decree). 

10.  Bill  of  exceptions  (or  certificate  of  evidence). 

11.  All  orders  of  court  made  in  said  cause. 

12.  Appeal  bond. 

13.  Certificate  of  clerk  (seal). 

In  either  the  bill  of  exceptions  (certificate  of  evidence)  or 
record  should  appear  everything  that  is  to  be  presented  for  re¬ 
view  in  the  upper  courts.  A  question  can  not  be  raised  on  re¬ 
view  that  was  not  raised  in  the  trial  court.  (f> 

If  during  the  progress  of  the  trial  motions  are  made  and 
overruled  the  facts  can  be  preserved  by  a  special  entry  on  the 
record  or  by  bill  of  exceptions.  In  one  or  the  other  of  these 
two  ways  it  is  necessary  if  a  review  is  desired.188 

§  180.  Style  of  cause  on  appeal  (when  contempt  is  criminal). 

In  the  circuit  (or  district)  court  of  the  United 
States  for  the  .  district  of  Illinois. 

. Term,  A.  D.  19 _ 

In  re  George  Doe, 

Plaintiff  in  Error. 

Writ  of  error  from  the  United 
Not  being  a  party  to  the  States  Circuit  Court  of  Appeals, 

suit  there  is  no  defend  seventh  circuit,  to  the  United 

ant  in  error.  States  Circuit  Court  for  the . 

district  of  Illinois. 

(f) Esmond  v.  Esmond,  142  Ill.  issMcKinney  v.  People,  7  Ill.  (2 
App.  233.  Glim.),  540. 
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This  being  in  the  nature  of  a  criminal  case  writ  of  error  is 
the  mode.  File  the  petition  for  writ  of  error,  together  with 
citation  and  acknowledgment,  the  appeal  bond,  or  make  a 
cash  deposit  to  secure  the  costs  of  appeal,  assignments  of  error. 
File  these  in  the  court  where  judgment  was  rendered.  If 
George  Doe  desires  his  liberty  pending  review  of  the  contempt 
order,  he  must  file  an  appearance  bond.180 


§  181.  Style  of  cause  on  appeal  (equity). 

In  the  circuit  court  of  the  United  States  for  the 

.  district  of  Illinois,  .  term  A.  D. 

19.... 


Manhattan  Coal  ' 
Company, 

Appellee.) 

vs. 

Miners  ’  Union  of  N.  Al 
John  Doe  and  T.  R., 
Appellants. 


Appeal  from  the  circuit  court  of  the 
United  States  for  the  .  dis¬ 

trict  of  Illinois,  to  the  United 
States  circuit  court  of  appeals, 
seventh  circuit. 


This  being  an  equity  (or  chancery)  proceeding,  appeal  is 
the  mode.  File  petition  for  appeal;  order  granting  appeal; 
appeal  bond  (if  unable  to  give  an  appeal  bond,  the  court  may 
accept  a  cash  deposit  to  secure  costs  of  appeal)  ;  assignment 
of  errors;  these  are  all  filed  in  the  court  where  the  proceed¬ 
ings  were  had. 

If  John  Doe  and  T.  R.  desire  their  freedom  pending  a  review 
by  the  upper  court,  an  appearance  bond  must  be  executed.100 


189See  form  in  sec.  170  ante. 
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CHAPTER  5. 


REMOVAL  FROM  STATE  TO  FEDERAL  COURT  AND  PROCEEDINGS  IN  THE 
UNITED  STATES  COURTS. 


Section 

182.  Petition  to  remove  from 

state  to  a  federal  court. 

183.  Bond  for  removal. 

184.  Affidavit  of  authority  to  sign 

bond. 

185.  Record  to  be  filed  in  the 

United  States  court. 

186.  Jurisdiction  as  dependent 

on  citizenship,  subject 
matter  and  amount  in  con¬ 
troversy. 

187.  Petition  and  bond. 

188.  Citizenship. 

189.  Removal  denied. 

190.  Wrongful  removal. 

191.  Citizens — Aliens. 

192.  Defendants  joined — Separa¬ 

ble  controversy. 

193.  Amount  involved. 

194.  Federal  question  —  Final 

judgment,  etc. 

195.  Defective  process — Con¬ 

tempts — Requisite  facts, 
etc. 

196.  When  removed — Right  of 

removal — Jurisdiction. 

197.  Extension  of  time. 

198.  Diverse  citizenship  —  Dis¬ 

missal  without  trial. 

199.  Order  of  state  court  for  re¬ 

moval  of  causes  to  United 
States  court. 

200.  Removal  denied  by  state 

court. 


Section 

201.  Petition  for  restraining  or¬ 

der  when  record  made  up. 

202.  Jurisdiction. 

203.  Citation,  restraining  order. 

204.  Petition  for  writ  of  certi¬ 

orari. 

205.  Certiorari  for  removal  of  a 

cause  from  a  state  court. 

206.  Marshal’s  return  of  cer¬ 

tiorari. 

207.  The  record. 

208.  Order  staying  proceedings 

in  state  court,  pending  re¬ 
moval. 

209.  Filing  of  record  in  the 

United  States  court. 

210.  Citation,  United  States  court 

to  state  court 

211.  Jurisdiction, 

212.  Time  of  filing  copy  of  record 

and  appearance — Refusal 
to  furnish  copies — Compell¬ 
ing  return,  etc. 

213.  United  States  court  pro¬ 

ceedings, 

214.  Notice  of  plaintiff's  motion 

to  remand  to  state  court. 

215.  Remanding  to  state  court, 

216.  Motion  to  remand  to  state 

court, 

217.  Jurisdiction, 

218.  Remand — Dismiss. 

219.  Removal. 
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Section 

220.  Suits  improperly  in  circuit 

court  may  be  dismissed  or 
remanded. 

220a.  Plaintiff  may  adopt  one  of 
two  courses. 

220b.  By  certificate  of  importance 
— jurisdiction. 

221.  Plea  of  not  guilty — general 

issue. 

222.  Plea  of  general  issue  and 

contributory  negligence. 

223.  Procedure. 

224.  Affidavit  for  continuance. 

225.  Motion  for  new  trial. 

226.  Form  or  motion  in  arrest  of 

judgment. 

227.  Motion  overruled. 

228.  Appeal  or  writ  of  error. 

229.  Bill  of  exceptions  in  United 

States  court. 

230.  Petition  for  writ  of  error, 

United  States  court. 

231.  Writ  of  error,  federal  court 

to  a  federal  court. 

232.  Copy  of  bond. 

233.  Plaintiff  when  a  poor  man 

not  required  to  give  a  cost 
bond  in  United  States 
court. 

234.  Cash  deposit  security. 

235.  Affidavit  by  poor  person  to 

dispense  with  security  for 
costs. 

236.  Cost  bond. 

237.  Assignment  of  errors. 

238.  Appealable  to  United  States 

supreme  court. 

239.  Form  of  citation,  (or  notice 

to  plaintiff  in  error). 

240.  Record  in  the  circuit  (or 

district)  court 

241.  Procedure,  etc. 


Section 

242.  Form  of  petition  for  rehear¬ 

ing,  United  States  court. 

243.  If  judgment  reversed,  and 

an  appeal  to  the  supreme 
court  of  the  United  States 
is  desired. 

244.  Request  for  ruling  by 

United  States  court  of  ap¬ 
peals. 

245.  Certificate  of  importance. 

246.  Remanded  to  inferior  court. 

247.  Certifying  to  United  States 

supreme  court. 

248.  Amount  involved — T  i  m  e 

within  which. 

249.  Judgment  or  decree  final. 

250.  Certificate  of  judge  to  re¬ 

mand  the  cause — Jurisdic¬ 
tion. 

251.  Certificate  of  importance. 

252.  Petition  for  writ  of  error. 

253.  Writ  of  error  to  appeal  from 

circuit  court  of  appeals  to 
United  States  supreme 
court. 

254.  Assignment  of  errors. 

255.  Appeal  bond,  United  States 

court  of  appeals  to  su¬ 
preme  court  of  the  United 
States. 

256.  Citation  or  notice  to  the  de¬ 

fendant. 

257.  Record. 

258.  Counsel  to  designate  to  the 

clerk  at  Washington  what 
Should  be  printed. 

259.  Procedure  at  the  hearing. 

260.  Further  steps. 

261.  If  writ  of  error  refused  by 

the  court  of  appeals. 
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Section 

262.  Circular  letter  issued  by  the 
clerk  of  the  supreme  court 
of  the  United  States  re¬ 
lating  to  applicataions  for 
a  writ  of  certiorari. 

262a.  Writ  of  certiorari;  United 
States  supreme  court  to 
United  States  court  of  ap¬ 
peals  (when  supreme  court 
desires  the  entire  record 
sent  up.) 


Section 

262b.  Petition  for  writ  of  certio¬ 
rari  (in  supreme  court  of 
United  States). 

262c.  Notice  of  filing  petition  for 
certiorari  in  United  States 
supreme  court. 

262d.  Order  allowing  certiorari  in 
United  States  supreme 
court. 

262e.  Writ  of  certiorari  (United 
States,  supreme  court  to 
United  States  court  of  ap¬ 
peals.) 


§  182.  Petition  to  remove  from  state  to  a  federal  court 

In  the  Circuit  Court  of . County,  State  of 

Illinois . Term,  A.  D.  19 - 


John  Doe 


Plaintiff. 


vs. 


-Case : 


N.  Y.  &  St.  L.  R.  R. 

Defendant.  „ 


Damages,  $10,000. 


To  the  Honorable  M.  M.,  one  of  the  Judges  of  the  Circuit  Court 
of. . . . . County : 

The  petitioner,  N.  Y.  &  St.  L.  R.  R.,  in  the  above  entitled 
cause,  respectfully  shows  unto  the  court  that  this  is  a  suit  now 
pending  in  this  court  in  which  the  said  John  Doe  is  the  plaintiff 
and  the  N.  Y.  &  St.  L.  R.  R.  is  the  defendant. 

That  this  suit  was  commenced  on  or  about  the . day 

of . 19.  . .  .  ;  that  neither  the  time  fixed  by  the  laws  of 

the  state  of  Illinois  nor  the  rules  of  this  court  within  which  the 
defendant  is  required  to  plead,  answer  or  demur  to  the  declara¬ 
tion  in  this  case  has  yet  expired. 

That  this  is  a  suit  of  a  civil  nature,  and  is  founded  upon  an 
alleged  liability  in  tort;  a  suit  for  negligently  injuring  said 

plaintiff  on  the . day  of  January,  A.  D.  19.  . .  .by  reason 

of  an  alleged  defective  track  and  failure  to  comply  with  the  Act 
of  Congress,  and  the  state  statute,  with  reference  to  providing 
—13 
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grabirons  and  handholds,  for  which  plaintiff  claims  damages  in 
the  sum  of  ten  thousand  dollars. 

That  the  matter  in  dispute  exceeds,  exclusive  of  all  interest 
and  costs,  the  sum  and  value  of  two  thousand  dollars,  as  appears 
by  fiie  declaration  on  file  in  this  suit,  and  the  defendant  N.  Y. 
&  St.  L.  R.  R.  is  actually  interested  in  the  controversy  in  this 
suit. 

That  this  action  involves  a  controversy  wholly  between  citizens 
of  different  states ;  that  the  said  John  Doe,  at  the  time  of  the 
commencement  of  this  suit,  did,  ever  since  has  and  still  resides 

in  the  county  of . and  state  of  Illinois;  that  he  is  a  citizen 

thereof ;  that  at  the  commencement  of  this  suit  the  defendant 
herein,  N.  Y.  &  St.  L.  R.  R.,  was,  ever  since  has  been  and  now 
is  a  non-resident  corporation  organized  and  existing  under  and 

by  virtue  of  the  laws  of  the  state  of .  (some  other 

state  than  Illinois)  ;  that  the  defendant  herein,  N.  Y.  &  St  L. 
R.  R.,  at  the  time  of  the  commencement  of  this  suit,  was  not, 
has  not  since  been  and  is  not  now  a  resident  or  citizen  of  the 
state  of  Illinois. 

Your  petitioner  offers  herewith  a  copy  of  the  record  in  this 
suit  and  a  bond,  with  good  and  sufficient  surety,  for  entering 

into  the  Circuit  Court  of  the  United  States  for  the . 

District  of  Illinois,  on  the  first  day  of  its  next  term,  and  for 
payment  of  all  costs  that  may  be  awarded  by  the  said  Circuit 

Court  of  the  United  States  for  the . District  of  Illinois, 

if  said  court  shall  hold  that  this  suit  is  wrongfully  or  improperly 
removed  thereto. 

Your  petitioner  prays  this  Honorable  Court  to  proceed  no 
further  herein,  except  to  make  such  order  of  removal  as  is 
required  by  law  and  to  accept  said  bond  and  surety,  and  to  cause 
the  record  herein  to  be  removed  to  the  Circuit  Court  of  the 

United  States  for  the . District  of  Illinois,  and  your 

petitioner  will  ever  pray,  etc. 

(Signed.)  N.  Y.  &  St.  L.  R.  R., 

By  C.  E.  Bangs, 

Bangs  &  Bangs,  Division  Counsel  for  Illinois. 

Attorneys  for  Petitioner. 

(Style  of  Cause.) 
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§  183.  Bond  for  removal. — Know  all  men  by  these  presents : 
That  we,  N.  Y.  &  St.  L.  R.  R.,  as  principal,  and  C.  E.  Bangs,  as 
surety,  are  held  and  firmly  bound  unto  John  Doe  in  the  penal 
sum  of  $500,  for  the  payment  of  which,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors,  administrators  and 
successors,  jointly  and  severally,  firmly  by  these  presents: 

The  condition  of  the  above  obligation  is  such,  that  whereas 
the  above  bounden  N.  Y.  &  St.  L.  R.  R.  has  petitioned  the 

Circuit  Court  of . County,  State  of  Illinois,  for  the  removal 

of  a  certain  suit  therein  pending,  wherein  John  Doe  is  plaintiff 
and  the  N.  Y.  &  St.  L.  R.  R.  is  defendant,  to  the  Circuit  Court 
of  the  United  States  for  the . District  of  Illinois. 

Now,  if  the  said  N.  Y.  &  St.  L.  R.  R.  shall  enter  into  said 

Circuit  Court  of  the  United  States  for  the . District  of 

Illinois,  on  the  first  day  of  its  next  term,  a  copy  of  the  record 
of  said  suit,  and  shall  pay  all  costs  that  may  be  awarded  by 

the  said  Circuit  Court  of  the  United  States  for  the . 

District  of  Illinois,  if  said  Circuit  Court  of  the  United  States  for 

the . District  of  Illinois  shall  hold  that  said  suit  was 

wrongfully  and  improperly  removed  thereto,  then  this  obligation 
to  be  void ;  otherwise  to  remain  in  full  force  and  effect. 

In  testimony  whereof  we  have  executed  the  above  obligation 
this . day  of . 19.  . .  . 

(Signed.)  N.  Y.  &  St.  L.  R.  R., 

By  C.  E.  Bangs, 

Proof  must  be  made  that  the  surety  is  solvent  and  has  property 
that  can  be  levied  upon  within  the  jurisdiction  of  the  court.1 

If  bond  is  not  signed  by  the  president  of  a  corporation,  it  must 
appear  that  the  agent  executing  it  had  the  necessary  authority.2 

iBarst  v.  Bates,  51  Ill.  439-49;  scieveland,  Cincinnati,  Chicago 
Cleveland,  Cincinnati,  Chicago  &  &  St.  L.  R.  Co.  v.  Doerr,  41  App. 

St.  L.  R.  Co.  v.  Monagan,  140  530-36;  Farmers’  Loan  &  Trust 

Ill.  474-84.  30  N.  E.  869.  Co.  v.  Lake  St.  Elevated  R.  Co., 

173  Ill.  439-49.  51  N.  E.  55. 
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§  184.  Affidavit  of  authority  to  sign  bond. 

County  of . 

State  of  Illinois, 

C.  E.  Bangs,  after  being  duly  sworn,  upon  his  oath  says  that 

he  is  a  resident  of  the  county  of . and  state  of  Illinois; 

that  he  is  the  owner  of  personal  property  and  real  estate  in  the 
state  of  Illinois  (and  in  said  district)  of  the  value  of  $500  over 
and  above  all  exemptions  allowed  to  him  by  the  laws  of  the  state 
of  Illinois,  which  said  property  is  free  and  clear  of  all  liens  nad 
encumbrances  and  is  subject  to  execution. 

Affiant  further  states  that  he  is  division  counsel  for  the  N.  Y. 
&  St.  L.  R.  R.,  the  defendant  above  mentioned,  and  as  such  he 
is  authorized,  by  a  resolution  duly  and  regularly  passed  by  the 
board  of  directors  of  the  N.  Y.  &  St.  L.  R.  R.,  to  sign  the  com¬ 
pany’s  name  to  bonds  in  all  cases  of  removal  to  the  federal  court, 
and  that  by  virtue  of  said  resolution  he  has  authority  to  sign  the 
name  of  the  said  N.  Y.  &  St.  L.  R.  R.  to  the  above  and  fore¬ 


going  bond.  (Signed)  C.  E.  Bangs. 

Subscribed  and  sworn  to  before  me  this . day  of . 

A.  D.  19....  B.  B.,  (Seal.) 

Notary  Public. 


My  commission  expires .  19.... 

§  185.  Record  to  be  filed  in  the  United  States  court. — If  the 

next  term  of  the  United  States  court  shall  commence  within 
twenty  days  after  filing  the  petition  and  bond  in  the  state  court, 
then  the  party  who  applies  for  removal  shall  have  twenty  days 
from  such  application  to  file  said  copy  of  record  in  the  United 
States  court.3  For  a  copy  of  the  declaration  see  sec.  45  ante. 

§  186.  Jurisdiction  as  dependent  on  citizenship,  subject 
matter  and  amount  in  controversy. — ‘‘That  the  circuit  courts 
of  the  United  States  shall  have  original  cognizance,  concurrent 
with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature, 
at  common  law  or  in  equity  where  the  matter  in  dispute  exceeds, 

318  U.  S.  Stat.  L.  472  4  Pea.  men!  thereto  25  U.  S.  Stat.  L.  435. 
Stat.  Ann.  p.  378,  sec.  7.  Amend-  4  Fed.  Stat.  Ann.  p.  349,  sec.  3. 
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exclusive  of  interest  and  costs,  the  sum  or  value  of  $2,000,  and 
arising  under  the  constitution  or  laws  of  the  United  States,  or 
treaties  made,  or  which  shall  be  made,  under  their  authority,  or 
in  which  controversy  the  United  States  are  plaintiffs  or  petition¬ 
ers,  or  in  which  there  shall  be  a  controversy  between  citizens  of 
different  states,  in  which  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  aforesaid,  or  a  contro¬ 
versy  between  citizens  of  the  same  state  claiming  lands  under 
different  states,  or  a  controversy  between  citizens  of  a  state  and 
foreign  states,  citizens  or  subjects,  in  which  the  matter  in  dis¬ 
pute  exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value 
aforesaid,  and  shall  have  exclusive  cognizance  of  all  crimes  and 
offenses  cognizable  under  the  authority  of  the  United  States, 
except  as  otherwise  provided  by  law,  and  concurrent  jurisdiction 
with  the  district  courts  of  the  crimes  and  offenses  cognizable  by 
them.  But  no  person  shall  be  arrested  in  one  district  for  trial 
in  another  in  any  civil  action  before  a  circuit  or  district  court ; 
and  no  civil  suit  shall  be  brought  before  either  of  said  courts  or 
against  any  person  by  any  original  process  or  proceeding  in  any 
other  district  than  that  whereof  he  is  an  inhabitant,  but  where 
the  jurisdiction  is  founded  only  on  the  fact  that  the  action  is 
between  citizens  of  different  states,  suit  shall  be  brought  only 
in  the  district  of  the  residence  of  either  the  plaintiff  or  the 
defendant ;  nor  shall  any  circuit  or  district  court  have  cognizance 
of  any  suit,  except  upon  foreign  bills  of  exchange,  to  recover 
the  contents  of  any  promissory  note  or  other  cause  of  action  in 
favor  of  any  assignee  or  of  any  subsequent  holder,  if  such  instru¬ 
ment  be  made  payable  to  bearer  and  be  not  made  by  any  corpora¬ 
tion,  unless  such  suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assignment  or  transfer  had 
been  made;  and  the  circuit  courts  shall  also  have  appellate  juris¬ 
diction  from  the  district  courts  under  the  regulations  and 
restrictions  prescribed  by  law.”  (The  act  creating  the  United 
States  Circuit  Court  of  Appeals  abolished  appeal  from  the  district 
to  the  Circuit  Court.4) 

*25  U.  S.  Stat.  L.  434-435.  4. 

Fed.  Btat  Ann.,  pp.  312-349.  secs. 
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§  187.  Petition  and  bond. — The  filing  of  a  petition  for  re¬ 
moval  does  not  amount  to  a  general  appearance,  but  to  a  special 
appearance  only,  and  the  defendant  does  not  thereby  waive  his 
right  to  object  to  the  service  of  process.5 

The  state  court  cannot  be  deprived  of  the  right  to  pass  upon 
the  petition  and  bond.6 

If  the  petition  and  bond  are  filed  in  apt  time  and  are  regular, 
the  state  court  loses  jurisdiction  ipso  facto.7 

When  the  ground  for  removal  is  diversity  of  citizenship,  the 
filing  of  the  petition  for  removal  with  sufficient  bond  ipso  facto 
removes  the  cause,  the  jurisdiction  of  the  state  court  ceases  and 
the  jurisdiction  of  the  United  States  court  attaches.8 

A  non-suit  can  not  be  taken  in  the  state  court  after  a  proper 
application  for  removal  and  the  transcript  has  been  filed  in  the 
circuit  court.3 

The  petition  for  removal  must  be  presented  to  the  state  court 
accompanied  by  a  bond.10 


§  188.  Citizenship. — A  case  may  be  removed  where  parties 
are  citizens  of  different  states,  even  though  neither  one  is  a 
citizen  of  the  state  where  the  suit  was  filed.11 

A  suit  in  a  state  court,  in  which  neither  of  the  parties  is  a 
citizen  or  resident  of  the  state,  and  which  could  not,  there- 


sWabash  Western  R.  Co.  v. 
Brown,  164  U.  S.  271.  17  S.  Ct. 

126.  41  L.  ed.  431.  Overruling 

Wabash  Western  Ro.  Co.  v.  Brown, 
65  Fed.  941.  13  C.  C.  A.  222. 

flShedd  v.  Fuller,  36  Fed.  609; 
LaPage  v.  Day,  74  Fed.  977. 

TMeyer  v.  Construction  Co.,  100 
U.  S.  457.  25  L.  ed.  593;  McMul¬ 

len  v.  Northern  Pacific  R.  Co.,  67 
Fed.  16;  Wills  v.  Baltimore  &  O. 
R.  Co.,  65  Fed.  532;  Stone  v.  State 
of  South  Carolina,  117  U.  S.  430- 
82.  6  S.  Ct.  799.  29  L.  ed.  962. 

sKern  v.  Huidekoper,  103  U.  S. 
485.  26  L.  ed.  364;  Railroad  Co.  v. 


Koontz,  104  U.  S.  5.  26  L.  ed.  643; 
Steamship  Co.  v.  Tugman,  106  U. 
S.  118;  Postal  Tel.  &  Cable  Co.  v. 
Southern  R.  Co.,  88  Fed.  803. 

^Shepherd  v.  Bradstreet  Co.,  65 
Fed.  142;  Lawton  v.  Blitch,  30 
Fed.  641. 

ioMayo  v.  Dockery,  108  Fed.  897; 
Hall  v.  Chattanooga  Agricultural 
Works,  48  Fed.  599. 

uFoulk  v.  Gray,  120  Fed.  156; 
Whitworth  v.  Illinois  Cent.  R.  Co., 

107  Fed.  657;  Virginia-Carolina 
Chem.  Co.  v.  Sundry  Ins.  Cos., 

108  Fed,  451. 
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fore,  have  been  originally  brought  in  a  federal  court,  is  not 
removable.12 

In  order  to  be  a  “non-resident  of  that  state/’  within  the  mean¬ 
ing  of  this  statute,  the  defendant  must  be  a  citizen  of  another 
state.13 

An  averment  of  residence  is  not  the  equivalent  of  an  averment 
of  citizenship  for  the  purposes  of  jurisdiction  in  the  courts  of 
the  United  States.14  Where  the  citizenship  of  the  parties  suffi¬ 
ciently  appears  from  the  record  this  supplies  the  want  of  an 
averment  of  the  fact  in  the  petition  for  the  removal  of  the 
cause.15 

All  the  parties  on  one  side  of  the  separate  controversy  must 
be  citizens  of  different  states  from  those  of  the  other.16 

The  right  of  a  defendant  jointly  sued  with  others  to  remove 
the  case  into  the  federal  court  depends  upon  the  caes  made  in 
the  complaint  against  the  defendants  jointly.  In  this  suit  the 
engineer  was  joined  with  the  company.  Held  not  removable.17 

Where  an  insurance  company,  a  citizen  of  one  state,  has  vol¬ 
untarily  accepted  a  license  from  another  state,  and  has  been  sued 
in  a  court  of  that  state,  the  fact  that  the  license  is  subject  to  be 
revoked  if  the  company  should  remove  the  action  to  the  federal 
court,  furnishes  no  ground  for  appealing  to  a  federal  court  to 
take  jurisdiction.18 


i2Yellow  Aster  Min.  &  Mill.  Co. 
v.  Crane  Co.,  80  C.  C.  A.  566.  150 
Fed.  580. 

isMartin  v.  Snyder,  148  U.  S. 
663.  13  S.  Ct.  706.  37  L.  ed.  602; 
Southern  Pacific  R.  Co.  v.  Denton, 
146  U.  S.  202.  13  S.  Ct.  44.  36  L. 
ed.  943. 

i4Everhart  v.  Huntsville  Col¬ 
lege,  120  U.  S.  223.  7  S.  Ct.  555. 
30  L.  ed.  623;  Cleveland,  Cincin¬ 
nati,  Chicago  &  St.  L.  R.  Co.  v. 
Monaghan,  140  Ill.  474.  30  N.  E. 

869;  Grand  Tunk  R.  Co.  v. 
Twitchell,  8  C.  C.  A.  237.  59  Fed. 
727. 


isBondurant  v.  Watson,  103  U. 
S.  281-86.  26  L.  ed.  447;  Burke  v. 
Bunker  Hill  &  S.  Mining  &  Con¬ 
centration  Co.,  46  Fed.  644-8. 

i«Hyde  v.  Ruble,  104  U.  S.  407. 
26  L.  ed.  823. 

^Alabama  Great  Southern  R. 
Co.  v.  Thompson,  200  U.  S.  206. 
26  S.  Ct.  161.  50  L.  ed.  441;  Cin¬ 
cinnati,  N.  O.  &  F.  P.  R.  Co.  v. 
Bohon,  200  U.  S.  221-26.  26  S.  Ct. 
166.  50  L.  ed.  448. 

18Cable  v.  United  States  Life 
Ins.  Co.,  191  U.  S.  288.  24  S.  Ct 

74.  48  L.  ed.  188. 
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§  189.  Removal  denied, — When  removal  is  denied  the  de¬ 
fendant  may  raise  the  question  later,  even  if  the  defendant  did 
go  to  trial  in  the  state  court.19 

If  the  diversity  of  citizenship  is  denied,  that  fact  may  be  tried 
in  the  Circuit  Court  of  the  United  States,  and  can  be  tried  no 
where  else.20 

While  this  is  true  the  state  court  is  nevertheless  at  liberty  to 
determine  for  itself  whether  on  the  face  of  the  record  a  removal 
has  been  affected.  If  it  was  error  to  deny  the  removal,  to  have 
the  supreme  court  of  the  United  States  pass  upon  it,  it  must 
appear  that  the  question  was  passed  upon  in  the  state  supreme 
court.21 


§  190.  Wrongful  removal. — A  party  who  has  wrongfully 
removed  the  case  into  the  United  States  circuit  court  must  pay 
the  costs  in  that  court,  as  well  as  the  costs  of  appeal  to  the 
supreme  court.22 

Petition  cannot  be  amended  in  United  States  court  to  confer 
jurisdiction.  This  cause  was  not  removable,  judgment  below 
reversed,  cause  remanded  to  state  court.  Plaintiff  in  error  to 
pay  costs  in  the  court  of  appeals  and  in  the  court  below.23 


§  191.  Citizens — Aliens. — Must  allege  difference  of  citizen¬ 
ship  existed  when  this  suit  commenced.24  An  averment  that  a 
corporation  is  a  citizen  of  a  particular  state  is  insufficient.  A 
corporation  is  not  a  citizen  of  a  state  within  the  meaning  of  the 


n>Kern  v.  Huidekoper,  103  U. 
S.  485.  26  L.  ed.  354;  Railroad  Co. 
V.  Koontz,  104  U.  S.  5.  26  L.  ed. 

643. 

zostone  v.  State  of  South  Caro¬ 
line,  117  U.  S.  430.  6  S.  Ct.  799. 
29  L.  ed.  962;  Carson  v.  Hyatt, 
118  U.  S.  279.  6  S.  Ct.  1050.  30 
L.  ed.  167.  Crehore  v.  Ohio  &  M. 
R.  Co.,  131  U.  S.  240-44.  9  S.  Ct. 
692.  33  L.  ed.  144. 

ziStone  v.  States  of  South  Caro¬ 
lina,  117  U.  S.  430-32.  6  S.  Ct. 

799.  29  Lu  ed.  962. 


22Hanrick  v.  Hanrick,  153  U.  S. 
192-96.  14  S.  Ct.  835.  38  L.  ed. 
685;  Dougherty  v.  Yazo  &  M. 
V.  R.  Co.,  58  C.  C.  A.  651.  122 

Fed.  205-11. 

23Grand  Trunk  R.  Co.  v. 
Twitchell,  8  C.  C.  A.  237.  59  Fed. 
727. 

2*Gibson  v.  Bruce,  108  U.  S.  561. 
2  S.  Ct,  873,  27  L.  ed.  825;  Stevens 
v.  Nichols,  130  U.  S.  230.  9  S.  Ct 
518.  32  L.  ed.  914 
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constitution.  The  averment  should  be  that  it  is  a  corporation 
created  by  the  laws  of  a  particular  state.25 

The  words  “citizens”  and  “aliens,”  as  used  in  the  judiciary 
acts,  have  always  been  construed  to  include  corporations.26 

A  municipal  corporation  is  a  citizen  of  a  state  creating  it  for 
the  purpose  of  jurisdiction  of  the  federal  courts.27 

§  192.  Defendants  joined — Separable  controversy. — The 

servant  cannot  be  joined  with  the  master  to  prevent  a  removal 
unless  the  pleadings  show  a  joint  liability.28 

If  the  plaintiff  desires  to  join  as  defendants  persons  who  are 
claimed  to  be  jointly  liable  for  the  tort  with  the  railroad  com¬ 
pany,  which  is  a  foreign  corporation,  and  thus  prevent  a  removal 
to  the  federal  court,  a  cause  of  action  must  be  stated  against 
the  parties  so  joined.29 

Whether  or  not  an  action  presents  a  separable  controversy  in 
no  respect  depends  upon  the  averments  of  the  petition  for 
removal.30 

For  the  purpose  of  determining  whether  a  controversy  is  sep¬ 
arable  the  allegations  of  the  bill  must  be  taken  as  true.  A 
defendant  cannot  say  that  an  action  shall  be  several  which  a 
plaintiff  elects  to  make  joint.31 

The  petition  for  removal,  or  record,  must  show  affirmatively 
that  diverse  citizenship  existed  at  the  commencement  of  this 
suit,  as  well  as  when  the  removal  was  asked.32 


25Frisbie  v.  Chesapeake  &  O.  R. 
Co.,  57  Fed.  1;  Neel  v.  Pensyl- 
vania  Co.,  157  U.  S.  153.  14  S.  Ct. 
589.  39  L.  ed.  654. 

26Barrow  Steamship  Co.  v. 
Kane,  170  U.  S.  100.  18  S.  Ct.  526. 
42  L.  ed.  964. 

27Ysleta  (City  of)  v.  Canada,  67 
Fed.  6. 

28Chesapeake  &  O.  R.  Co.  v. 
Dixon,  179  U.  S.  131.  21  S.  Ct.  67. 
45  L.  ed.  121;  Prince  v.  Illinois 
Cent.  R.  Co.,  98  Fed.  1. 

29Davis  v.  Chesapeake  &  O.  R. 
Co.,  116  Ky.  144;  Cincinnati,  N.  O. 


&  T.  P.  R.  Co.  v.  Robertson,  115 
Ky.  858. 

soFogarty  v.  Southern  Pacific  R. 
Co.,  123  Fed.  973. 

aiWilder  v.  Virginia,  T.  &  C. 
Steel  &  Iron  Co.,  46  Fed.  676; 
Louisville  &  N.  R.  Co.  v.  Wangelin, 
132  U.  S.  599-603.  10  S.  Ct.  203. 
33  L.  ed.  474. 

32La  Confiance  Compagnie  Ano- 
nyme  d  Assurance  v.  Hall,  137 
U.  S.  61.  11  S.  Ct.  5.  34  L.  ed. 
573;  Kellam  v.  Keith,  144  U.  S. 
568.  12  S.  Ct.  922.  36  L.  ed.  544; 
Weed  Sewing  Machine  Co.  v. 
Smith,  71  Ill.  204. 
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§  193.  Amount  involved. — By  the  act  of  March  3,  1875, 33 
the  amount,  in  order  to  remove,  was  increased  from  $500  to 
$2,000  exclusive  of  interest  and  cost. 

A  corporation  incorporated  in  several  states  exists  in  each 
state  by  virtue  of  that  state,  and  when  it  incurs  a  liability  under 
the  laws  of  one  of  the  states  in  which  it  is  incorporated,  and  is 
sued  therein,  it  can  not  remove  to  the  federal  court  on  the 
ground  that  it  is  incorporated  in  other  states.34 


§  194.  Federal  question — Final  judgment,  etc. — When  a 
federal  question  is  involved  the  amount  in  dispute  is  of  no 
consequence,  as  when  a  United  States  marshal  is  sued  upon 
his  bond  or  where  the  suit  is  one  arising  under  the  constitu¬ 
tion.35 

The  circuit  courts  have  jurisdiction,,  regardless  of  the 
amount,  of  actions  against  a  collector  of  customs  for  duties 
collected.30 

A  suit  upon  a  bond  of  a  clerk  of  the  circuit  court,  taken  by 
the  court  in  conformity  with  the  laws  of  the  United  States 
presents  a  federal  question.37 

A  suit  by  or  against  a  national  bank  does  not  ipso  facto 
raise  a  federal  question  by  reason  of  its  charge  as  a  federal 
corporation.38 

AYhere  a  case  is  properly  removed  from  a  state  to  a  federal 
court,  the  federal  court  is  entitled  to  assert  its  jurisdiction  by 
proper  process  directed  to  the  state  court.39 


3325  U.  S.  Stat.  L.  434.  4  Fed. 
Stat.  Ann.  265. 

3*Patch  v.  Wabash  R.  Co.,  207 
U.  S.  277.  28  S.  Ct.  80.  52  L.  ed. 
204. 

35Hurst  v.  Cobb,  69  Fed.  1; 
Cummings  v.  Chicago,  188  U.  S. 
410.  23  S.  Ct.  472.  47  L.  ed.  525. 


3CDownes  v.  Bidwell,  182  U.  S. 
244.  21  S.  Ct.  770.  45  L.  ed.  1088. 

37Howard  v.  United  States,  184 
U.  S.  676-81.  22  S.  Ct.  543.  46  L. 
ed.  754. 

aaWichita  Nat.  Bank  of  Wichita 
v.  Smith,  19  C.  C.  A.  42.  72  Fed. 
568. 

3&4  Fed.  Stat.  Ann.  p.  500. 
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The  decision  of  a  state  court  denying  a  motion  to  remove  a 
case  from  a  state  court  to  a  federal  court  based  upon  a  statute 
of  the  United  States  presents  a  federal  question.40 

A  receiver  who  was  appointed  by  a  federal  court  does  not 
authorize  a  removal  if  suit  is  for  $2,000  or  less.41 

A  judgment  by  the  United  States  circuit  court  of  appeals 
reversing  a  judgment  of  the  United  States  circuit  court  in  a 
personal  injury  case  and  remanding  the  cause  for  a  new  trial 
is  not  a  final  judgment,  and,  if  followed  by  a  non-suit,  can  not 
be  pleaded  as  an  estoppel  in  a  subsequent  suit  in  a  state  court 
on  the  same  cause  of  action.42 

If  the  corporation  for  which  a  receiver  was  appointed  had 
been  created  under  the  laws  of  the  United  States,  then  a  re¬ 
moval  would  lie,  because  of  a  federal  question.43 

A  suit  against  a  receiver  of  a  national  bank  appointed  by  the 
comptroller  of  the  currency  is  one  arising  under  the  laws  of 
the  United  States.44 


§  195.  Defective  process — Contempts — Requisite  facts,  etc. 

Defective  process  may  be  amended  after  removal  into  a  federal 
court.45 

Contempt  proceedings  pending  in  state  court  after  removal 


will  be  enforced  by  the  federal 

^oOakley  v.  Goodnow,  118  U.  S. 
43.  6  S.  Ct.  944.  30  L.  ed.  61. 

-tiMarrs  v.  Felton,  102  Fed.  775; 
Gableman  v.  Peoria  D.  &  B.  R. 
Co.,  101  Fed.  1.  41  C.  C.  A.  160. 
Af.  179  U.  S.  335-39.  21  S.  Ct.  171. 
45  L.  ed.  220. 

^Spring  Valley  Coal  Co.  v.  Pat¬ 
ting,  210  Ill.  342.  71  N.  E.  371; 

Gassman  v.  Jarvis,  100  Fed.  146; 
Fox  v.  Dold  Packing  Co.,  96  Mo., 
173.  70  S.  W.  164;  Lieberman  v. 

Findley,  84  Mo.  App.,  384-8;  Mc- 
Iver  v.  Florida  Central  &  Penin¬ 
sular  R.  Co.,  110  Go.  223.  36  S. 


court.46 

E.  775;  Rodman  v.  Missouri  Pac. 
R.  Co.,  65  Kan.  645.  70  P.  642. 

43Texas  &  P.  R.  Co.  v.  Cox,  145 
U.  S.  593.  12  S.  Ct.  905.  36  L.  ed. 
829;  Pacific  Railroad  Removal 
Cases,  115  U.  S.  1-2.  5  S.  Ct.  1113. 
29  L  .ed.  319;  Butler  v.  National 
Home  for  Soldiers,  144  U.  S.  64- 
66.  12  S.  Ct.  581.  36  L.  ed.  346. 

44Speckart  v.  German  Nat. 
Bank,  85  Fed.  12;  Thompson  v. 
German  Ins.  Co.,  76  Fed.  892. 
4sWolf  v.  Cook,  40  Fed.  432-7. 
46The  Williams  Mower  &  Reaper 
Co.  v.  Raynor,  7  Biss.  (U.  S.)  245. 


§  i9S] 


DEFECTIVE  PROCESS 


204 


A  prosecution  of  a  deputy  United  States  marshal  for  a 
homicide  committed  during  a  disturbance  and  breach  of  the 
peace  at  the  polls  does  not  present  a  federal  question.47 

When  the  requisite  jurisdictional  facts  to  entitle  defendant 
to  a  removal  are  not  alleged  in  the  petition,  the  case  will  be 
remanded  to  the  state  court.48 

The  bond  as  well  as  the  petition  must  be  filed  in  the  time 
prescribed  by  statute.49 

A  motion  to  docket  the  cause  is  not  required  by  statute, 
though  it  is  customary  to  make  a  formal  motion  on  the  first 
day  of  the  term.50 


§  196.  When  removed — Right  of  removal — Jurisdiction. — 

When  a  case  is  removed  into  the  United  States  circuit  court  it 
will  be  treated  as  if  said  case  had  been  originally  commenced 
in  the  United  States  court,  on  the  day  the  action  was  first  in¬ 
stituted  in  the  state  court,  and  the  rule  of  the  circuit  court  will 
be  observed  as  to  cases  being  returnable  to  a  certain  term  of 
the  circuit  court,  and  the  trial  term  being  the  one  thereafter.51 

The  right  of  removal  given  by  a  constitutional  act  of  con¬ 
gress  can  not  be  taken  away  or  abridged  by  state  statutes, 
and  the  case  being  removed,  the  circuit  court  has  power  to  so 
deal  with  the  controversy  that  the  party  could  lose  nothing  by 
his  choice  of  tribunals.52 

A  motion  to  set  aside  service  of  summons  heard  and  denied 
in  the  state  court  will  not  be  heard  in  the  United  States 
court.53 


^Illinois  v.  Fletcher,  22  Fed. 
776. 

^Brigham  v-  C.  C.  Thompson 
Lumber  Co.,  65  Fed.  881;  Hunting- 
ton  v.  Pinney,  126  Fed.  237. 

restate  v.  Woodson,  164  Mo.  440; 
Maine  v.  Gilman,  11  Fed.  214; 
Austin  v.  Gagan,  39  Fed.  626. 

ooGlover  v.  Shepherd,  15  Fed. 
883. 


BiKnoblock  v.  Southern  R.  Co., 
112  Fed.  926. 

52Cowley  v.  Northern  Pacific  R. 
Co.,  159  U.  S.  569.  16  S.  Ct.  127. 
40  L.  ed.  263.  Courtney  v.  Pradt, 
196  U.  S.  89.  25  S.  Ct.  208.  49  L. 
ed.  398. 

53Braydon  v.  Perkins-Campbell 
Co.,  82  Fed.  338. 
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When  the  federal  court  remands  the  case  to  the  state  court, 
it  is  the  duty  of  the  state  court  to  receive  jurisdiction  and 
proceed  as  if  the  erroneous  order  had  not  been  made.64 

§  197.  Extension  of  time. — Counsel  can  not  by  stipulation 
extend  the  term  beyond  the  time  removal  could  lawfully  be 

made.55 

Petition  and  bond  must  bo  filed  in  conformity  with  the 
statute,  or  order  of  court,  for  pleading.66 

Extending  the  time  to  plead  in  a  state  court  does  not  ex¬ 
tend  the  time  allowed  for  filing  a  petition  to  remove.57 

The  power  of  a  state  court  to  extend  the  time  for  filing 
pleadings  does  not  extend  the  time  for  filing  a  petition  for 
removal.58 

If  a  case  is  not  removable  when  the  time  for  its  removal 
expires,  but  subsequently  becomes  so  by  amendment,  or  the 
pleadings,  the  filing  of  the  petition  and  bond  within  a  reason¬ 
able  time  thereafter  entitled  the  petitioner  to  a  removal.59 

Neither  will  ignorance  of  the  law  as  to  the  time  a  petition 
for  removal  should  be  filed  avail.60 


§  198.  Diverse  citizenship — Dismissal  without  trial. — A  citi¬ 
zen  of  Alabama  brought  suit  in  an  Alabama  state  court  against 


estate  of  Alabama  (ex  parte), 
71  Ala.  363;  Stommel  v.  Timbrel, 
84  Iowa  336.  51  N.  W.  159. 

55Fox  y.  Southern  R.  Co.,  80 
Fed.  945. 

ssSpangler  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  42  Fed.  305;  Amsden  v. 
Norwich  Union  Fire  Ins.  Co.,  44 
Fed.  515;  Martin’s  Administrator 
v.  Baltimore  &  O.  R.  Co.,  151  U. 
S.  673.  14  S.  Ct.  533.  38  L.  ed. 

311;  Mahoney  v.  New  South  Build¬ 
ing  &  Loan  Ass’n.,  70  Fed.  513; 
Case  y.  Olney,  106  Fed.  434. 


57Egan  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  53  Fed.  675;  Pullman  Pal¬ 
ace  Car  Co.  v.  Speck,  113  U.  S.  84- 
86.  5  S.  Ct.  374.  28  L.  ed.  925. 

ssFink  v.  Blackington  Co.,  80 
Fed.  306-7;  First  Littleton  Bridge 
Corp.  v.  Connecticut  River  Lum¬ 
ber  Co.,  71  Fed.  225. 

^Guarantee  Co.  of  North  Da¬ 
kota  v.  Hanway,  44  C.  C.  A.  312. 
104  Fed.  369. 

eoRansas  City  Ft.  S.  &  M.  R. 
Co.  v.  Daughtry,  138  U.  S.  298- 
303.  11  S.  Ct.  306.  34  L.  ed.  963. 
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a  citizen  of  Maryland  and  a  citizen  of  Alabama.  Held  that 
the  suit  was  improvidently  removed.61 

While  an  action  commenced  in  a  state  court  against  two 
defendants,  one  of  whom  is  a  resident,  the  other  a  non-resident, 
may  be  removed  to  the  circuit  court  of  the  United  States  by  the 
non-resident,  defendant,  if  it  can  be  shown  that  the  cause  of 
action  is  separable  and  the  resident  defendant  is  joined  fraudu¬ 
lently  for  the  purpose  of  preventing  the  removal  of  the  cause 
to  the  federal  court ;  such  removal  can  not  be  had  if  it  does  not 
appear  that  the  resident  defendant  is  fraudulently  joined  for 
such  purpose.62 

When  a  cause  of  action,  removed  into  the  United  States  court 
is  dismissed  therefrom  without  any  trial  therein,  the  right  of 
action  still  remains  in  full  force  and  effect  and  the  party  may 
then  sue  in  the  state  court  the  same  as  if  a  new  suit  had  been 
brought.63  The  defendant  only  has  the  right  to  remove. (a) 


§  199.  Order  of  state  court  for  removal  of  cause  to  United 
States  court. 

(Style  of  cause.) 

On  the  pleadings  herein,  and  on  the  petition  and  bond  filed 
herein  by  the  defendant  under  the  statutes  of  the  United  States, 
and  on  motion  of  B.  &  B.,  defendant’s  attorneys,  it  is  ordered 
that  the  security  offered  by  the  defendant  be  accepted  and 
said  bond  approved,  and  the  state  court  proceed  no  further 
in  this  cause,  and  that  this  cause  be  removed  into  the  United 


States  Circuit  Court  in  and  for  the . District  of 

Illinois. 

(Seal.)  T.  J.  H.,  Clerk. 


eiCochran  v.  Montgomery 
County,  199  U.  S.  260.  26  S.  Ct. 
58.  50  L.  ed.  182. 

62Kansas  City  Suburban  Belt  R. 
Co.  v.  Herman,  187  U.  S.  63.  23 
S.  Ct.  24.  47  L.  ed.  76. 

63Gassman  v.  Jarvis,  100  Fed. 
146;  Cleveland,  Cincinnati,  Chi¬ 


cago  &  St.  L.  R.  Co.  v.  Lawler,  94 
App..  36;  Kreiger  v.  Chicago  & 
Alton  R.  Co.,  84  Mo.  App.  358. 

(a)Hanrick  v.  Hanrick,  153  U. 
S.  192-7.  14  S.  Ct.  835.  38  L.  ed. 
685;  Caples  v.  Texas  &  P.  R.  Co., 
67  Fed.  9. 
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§  200.  Removal  denied  by  state  court. — Referring  to  the  pe¬ 
tition  for  removal  in  sec.  182  it  sometimes  happens  that  even 
if  counsel  for  the  defendant  has  in  every  way  complied  with 
the  rules  and  the  act  of  congress  pertaining  to  removals,  the 
trial  .judge  may,  because  of  some  technicality  or  because  of  pre¬ 
judice  to  federal  courts  deny  the  petition. 

In  such  case  the  court  will  probably  enter  upon  the  docket  the 

following:  “ . 19....  Petition  and  bond  for  removal 

of  said  cause  to  the  federal  courts  was  this  day  presented  and 
after  argument  by  counsel  the  same  was  denied;  counsel  for 
the  defendants  excepts.”64 

Counsel  for  the  defendant  may  go  on,  file  his  demurrer,  or 
plea,  and  go  to  trial ;  he  thereby  waives  the  right  to  remove.  It 
has  been  held,  however,  that  the  ruling  of  the  state  court  in  re¬ 
fusing  to  remove  is  reviewable  by  the  supreme  court  of  the 
United  States,  after  final  judgment  if  the  exception  is  pre¬ 
served.65 

The  decision  of  a  state  court  denying  the  motion  to  remove 
presents  a  federal  question.66 

Therefore,  counsel  may  go  ahead  in  the  state  court  and,  if 
he  assigns  such  ruling  as  error  in  the  nisi  prius,  appellate  and 
supreme  courts,  he  is  then  in  a  position  to  have  the  question 
reviewed  by  the  supreme  court  of  the  United  States ;  or  if  counsel 
for  the  defendant  feels  that  the  cause  should  have  been  removed 
and  that  the  judge  is  in  error  in  denying  the  petition,  he  will 
probably  request  the  clerk  to  make  up  the  record.  The  record 
should  contain: 

Praecipe. 

Summons  and  return, 

Declaration, 

Petition  for  removal  and  bond, 

Orders  of  court. 

Certificate  of  clerk  and  seal. 

64For  a  copy  of  the  declaration 
filed  in  the  state  court  see  ch.  6, 
sec.  264. 


esStone  v.  State  of  South  Caro¬ 
line,  117  U.  S.  430.  6  S.  Ct.  799. 
29  L.  ed.  962. 

66Qakley  v.  Goodnow,  118  U. 
S.  43.  6  S.  Ct.  944.  30  L.  ed.  61. 
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Counsel  for  the  defendant  should  then  file  the  record  with 

the  clerk  of  the  United  States  circuit  court  for  the . 

district  of  Illinois. 

As  a  usual  thing  the  clerk  of  the  state  court  will  make  up  the 
record,  as  requested  to  do,  and  receive  his  fees  therefor ;  it  has 
happened,  for  some  reason  or  other,  that  the  clerk  has  refused; 
and  it  has  occurred  that  even  after  the  clerk  had  made  up  the 
record  and  counsel  for  the  defendant  had  filed  it  in  the  United 
States  court,  that  neither  the  plaintiff’s  counsel  nor  the  trial 
judge,  who  overruled  the  petition,  recognized  the  jurisdiction  of 
the  United  States  court,  and,  as  a  consequence  the  defendant 
was  threatened  with  default  proceedings  and  a  judgment 
against  it  in  the  state  court.  In  such  case  it  devolves  upon 
counsel  for  the  defendant  to  adopt  some  method  to  prevent  the 
state  court  from  proceeding  further  in  such  case  until  the  “re¬ 
moval  question”  can  be  disposed  of  in  the  United  States  court. 
The  next  step  will  be  for  defendant’s  counsel  to  file  a  petition 
in  the  United  States  court  for  a  restraining  order,  which  may 
be  in  the  following  form: 

§  201.  Petition  for  restraining  order  when  record  made  up. 

In  the  Circuit  Court  of  the  United  States  for  the 
.  Distdict  of  Illinois. 

To  the . Term,  A.  D.  19. . . . 

John  Doe,  Plaintiff,  ^ 

v.  [Case:  Damages,  $10,000. 

N.  Y.  &  St.  L.  R.  R,  Defendant.  J 

To  the  Honorable . Judge  of  said  Court: 

Your  petitioner,  the  N.  Y.  &  St.  L.  R.  R.,  defendant  in  the 
above  entitled  cause,  respectfully  shows  to  the  Court  that  this 
is  a  suit  of  a  civil  nature ;  that  it  involves  a  controversy  wholly 
between  citizens  of  different  states,  and  that  the  matter  in  dis¬ 
pute  exceeds,  exclusive  of  interest  and  cost,  the  sum  and  value 
of  $2,000,  and  that  this  suit  is  one  over  which  this  court  would 
have  jurisdiction  if  proper  petition  and  bond  for  removal  are 
filed  within  due  time,  or  if  it  had  been  begun  originally  in  this 
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court;  that  this  suit  was  commenced  on  or  about  the . 

day  of . A.  D.  19.  . .  .in  the  Circuit  Court  of . 

County,  Illinois;  that  on  the . day  of . 19.... 

at  which  time  neither  the  time  fixed  by  the  laws  of  the  state 

of  Illinois,  nor  the  rules  of  the  Circuit  Court  of . 

County,  Illinois,  within  which  the  defeiidant,  your  petitioner, 
was  required  to  plead,  answer  or  demur  to  the  declaration  in 
this  suit  had  yet  expired ;  your  petitioner  filed  in  this  cause  in 

the  Circuit  Court  of . County,  Illinois,  a  petition  for 

removal  of  this  cause  to  this  Honorable  Court,  which  said  petition 
among  other  things  alleged  that  this  is  a  controversy  wholly  be¬ 
tween  citizens  of  different  states,  and  that  the  amount  in  dispute 
exceeds,  exclusive  of  interest  and  cost,  the  sum  and  value  of 
$2,000 ;  and  of  which  petition  was  in  due  and  legal  form,  all  of 
which  still  more  fully  appears  from  the  copy  of  the  petition  filed 
in  this  cause  in  said  Court,  and  being  a  part  of  the  records  and 
files  herein ;  and  on  said  date  and  with  said  petition  your  peti¬ 
tioner  filed  a  bond  for  removal  in  the  sum  of  $ . in  due 

and  legal  form,  and  conditioned  according  to  law,  properly  signed 
with  good  and  sufficient  surety,  all  of  which  will  more  fully 
appear  from  a  copy  of  said  bond  now  on  file  in  this  cause  in 
this  Court,  and  being  a  part  of  the  records  and  files  herein ;  that 
upon  the  filing  of  said  petition  for  removal,  and  said  bond  for 

removal,  the  said  Circuit  Court  of . County,  Illinois  lost 

jurisdiction  over  this  cause;  that  afterwards,  on  the . 

day  of . 19. . .  .your  petitioner  filed  in  this  Court  a  full 

and  complete  transcript  of  the  record,  files  and  proceedings  in 

this  cause  in  the  Circuit  Court  of . County,  Illinois,  duly 

certified  by  the  clerk  of  the  Circuit  Court  of . County, 

Illinois,  and  this  cause  has  been  placed  upon  the  docket  of  this 
Court ;  all  of  which  will  more  fully  appear  from  the  said  tran¬ 
script  now  on  file  in  this  cause  in  this  Court,  and  upon  filing  of 
said  transcript  this  Court  obtained  full  and  complete  jurisdiction 
over  this  cause. 

Your  petitioner  further  represents  that  notwithstanding  the 
filing  of  said  petition  for  removal  and  said  bond  for  removal,  in 
the  Circuit  Court  of . -..County,  Illinois,  and  notwith- 
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standing  the  filing  of  the  transcript  of  the  record,  files  and  pro¬ 
ceedings  in  this  cause  in  this  court,  the  Circuit  Court  of . 

County,  Illinois,  refused  to  grant  the  prayer  of  said  petition  for 
removal,  but  attempts  and  pretends  to  retain  jurisdiction  over 
said  cause,  and  your  petitioner  has  reason  to  fear  and  does  fear 
said  cause  will  shortly  be  set  for  trial  in  the  said  Circuit  Court 

of . County,  Illinois,  and  your  petitioner  be  put  to  large 

expense  and  great  trouble  in  defending  said  cause  in  said  Court. 

Your  petitioner  therefore  asks  that  a  restraining  order  be 
entered  by  this  Honorable  Court  herein,  and  that  a  duly  certified 
copy  of  the  same  be  served  upon  the  said  John  Doe  and  his 
attorney,  John  Brown  (or  attorneys),  thus  cause  them  to  desist 
and  refrain  from  further  prosecution  of  this  cause  in  the  state 
court,  and  for  such  other  and  further  relief  as  to  your  honor 
shall  seem  meet.  N.  Y.  &  St.  L.  R.  R., 

By  Bangs  &  Bangs, 

Attorneys  for  Petitioner  and  Defendant. 


State  of  Illinois, 

County  of . 

C.  E.  Bangs,  one  of  the  attorneys  for  the  defendant  and  the 
petitioner  in  the  above  entitled  cause,  makes  oath  and  says  that 
the  matters  and  things  in  the  said  petition  contained  are  true  in 
substance  and  in  fact.  C  .E.  Bangs. 

Subscribed  and  sworn  to,  etc. 

§  202.  Jurisdiction. — A  state  court  is  not  bound  to  surren¬ 
der  its  jurisdiction  of  a  suit  for  removal  until  a  case  has  been 
made  which  on  its  face  shows  that  the  petitioner  has  a  right  to 
the  transfer.67 

Sec.  720  R.  S.  does  not  apply  where  the  circuit  court  has 
obtained  jurisdiction  by  removal,  and  the  circuit  court  may 

67Stone  v.  State  of  South  Caro-  &  M.  R.  Co.,  131  U.  S.  240-4.  9  S. 
lina,  117  U.  S.  430.  6  S.  Ct.  799.  Ct.  692.  33  L.  ed.  144 

29  L.  ed.  962;  Crehore  v.  Ohio 
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restrain  all  proceedings  in  a  state  court  which  would  have  the 
effect  of  defeating  or  impairing  its  jurisdiction.68 

Unless  irreparable  injury  to  the  removing  party  is  about  to 
result,  and  the  right  of  removal  is  free  from  doubt,  an  injunction 
will  not  issue.69 

An  injunction  will  not  lie  unless  the  record  is  filed  in  the 
United  States  court.79 

An  injunction  will  not  issue  to  the  state  court  simply  upon  the 
ground  that  the  federal  court  differs  from  the  state  court  upon 
the  legal  question  as  to  the  removability  of  a  cause.71 

If  a  sufficient  case  for  removal  has  been  made,  the  rightful 
jurisdiction  of  the  state  court  is  gone  and  it  cannot  properly 
proceed  further ;  but  if  it  does  proceed  and  does  force  the 
defendant  who  applied  for  the  removal  to  a  trial,  the  remedy  is 
by  writ  of  error  after  final  judgment,  and  not  by  prohibition  or 
punishment  for  contempt.72 

In  regard  to  the  removal  of  cases  the  following  principles  have 
been  settled :  If  the  case  be  a  removable  one,  that  is,  if  the  suit 
in  its  nature  be  one  of  which  the  circuit  court  could  rightfully 
take  jurisdiction,  then  upon  the  filing  of  a  petition  for  removal 
in  due  time  with  a  sufficient  bond,  the  case  is,  in  law,  removed 
and  the  state  court  in  which  it  is  pending  will  lose  jurisdiction 
to  proceed  further ;  and  all  subsequent  proceedings  in  that  court 
will  be  void.  The  United  States  court  may,  by  a  proceeding 
ancillary  in  its  nature,  restrain  a  party  from  proceeding  further 
in  a  state  court. 


esSharon  v.  Terry,  36  Fed.  337- 
365;  Dietzsch  v.  Huidekoper,  103 
U.  S.  494.  26  L.  ed.  497;  Postal 
Tel.  &  Cable  Co.  v.  Southern  R. 
Co.,  88  Fed.  803. 

69Frishman  v.  Insurance  Co.,  41 
Fed.  448;  Foster  v.  Chesapeake  & 
N.  R.  Co.,  47  Fed.  369-79. 


7<>Coeur  D’A’lene  R.  &  Nav.  Co. 
v  Spaulding,  35  C.  C.  A.  295.  93 
Fed.  280-5. 

7iCoker  v.  Monaghan  Mills,  110 
Fed.  803. 

■^Chesapeake  &  O.  R.  Co.  v. 
White,  111  U.  S.  134-7.  4  S.  Ct. 
353.  28  L.  ed.  378. 
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If,  upon  the  face  of  the  record,  including  the  petition  for 
removal  the  suit  does  not  appear  to  be  a  removable  one,  then 
the  state  court  is  not  bound  to  surrender  its  jurisdiction.73 

The  judge,  after  having  examined  the  petition  and  bond, 
will  probably  write  the  endorsement,  “Restraining  order 
granted.  ’  * 

(Signed.)  J.  B., 

Judge  of  the  United  States  Circuit  (or  District)  Court  of  the 

United  States, . District  of  Illinois. 

§  203.  Citation,  restraining  order. 

In  the  Circuit  Court  of  the  United  States  of 

America,  for  the . District  of  Illinois, 

Term,  A.  D.  19.... 

John  Doe,  Plaintiff, 

v.  LCase:  Damages  $io,ooo. 

N.  Y.  &  St.  L.  R.  R.,  Defendant.  J 
To  the  Above  Named  Plaintiff: 

This  is  to  notify  you  that  the  defendant  N.  Y.  &  St.  L.  R.  R. 

did  on  this . day  of . 19.  . .  .file  its  petition  and 

bond  for  removal  of  said  cause  from  the  Circuit  Court  of 

. County,  State  of  Illinois,  to  the  United  States  Court, 

as  provided  for  by  Act  of  Congress ;  and  that  the  defendant 

herein  did  on  the . day  of . 19.  .  .file  the  records 

and  proceedings  in  said  cause  in  said  state  court  with  the  clerk 
of  this  court;  and  this  court  has,  by  virtue  of  law,  assumed  juris¬ 
diction  of  said  cause  and  the  state  court  has  lost  jurisdiction  of 
the  same. 

It  is  therefore  ordered  by  this  Court  that  the  said  John  Doe, 
his  attorneys  and  agents  proceed  no  further  in  said  cause  in 
said  State  Court ;  and  said  plaintiff  and  his  attorneys  and  agents 
are  hereby  restrained  from  taking  any  further  steps  in  said 
cause  in  said  State  Court.  F.  E.  W., 

Judge  of  the  Circuit  (or  District)  Court  of  the  United  States  of 

America . District  of  Illinois. 

TsMadisonville  Traction  Co.  v. 

St.  Bernard  Mining  Co.,  196  U.  S. 

239.  25  St.  291.  49  L.  ed.  462. 
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The  clerk  should  make  certified  copies  of  said  restraining 
order  and  counsel  for  defendant  should  have  the  plaintiff  and 
his  counsel  served  by  reading  and  leaving  a  copy.  The  United 
States  marshal  should  make  a  return  upon  the  original  and  file 
the  same  with  the  clerk  of  the  United  States  court.  If  some 
other  person,  other  than  the  United  States  marshal  serves  such 
citation,  he  must  appear  before  a  notary  public  and  make  affi¬ 
davit  in  the  usual  form.  The  service  of  citation  by  mail  is  not 
sufficient. (b) 

In  the  event  of  the  clerk  of  the  state  court  refusing  to  make 
out  the  record,  or  the  judge  of  the  state  court  refusing  to 
recognize  the  right  of  removal,  counsel  should  go  before  the 
judge  of  the  United  States  court  and  petition  for  a  writ  of  cer¬ 
tiorari  to  compel  the  judge  to  direct  and  order  the  clerk  to  send 
up  the  record,  as  follows : 

§  204.  Petition  for  writ  of  certiorari. 

In  the  Circuit  Court  of  the  United  States  for  the 

. District  of  Illinois . Term, 

A.  D.  19.... 

John  Doe,  Plaintiff,  'j 

v.  xCase:  Damages  $10,000. 

N.  Y.  &  St.  L.  R.  R.,  Defendant.  J 

To  the  Honorable . Judge  of  said  Court: 

Your  petitioner,  the  N.  Y.  &  St.  L.  R.  R.,  defendant  in  the 
above  entitled  cause,  respectfully  shows  to  the  Court  that  this  is 
a  suit  of  a  civil  nature ;  that  it  involves  a  controversy  wholly 
between  citizens  of  different  states,  and  that  the  matter  in  dis¬ 
pute  exceeds,  exclusive  of  interest  and  cost,  the  sum  and  value 
of  $2,000,  and  that  this  suit  is  one  over  which  this  Court  would 
have  jurisdiction  if  proper  petition  and  bond  for  removal  are 
filed  within  due  time,  or  if  it  had  been  begun  originally  in  this 

Court;  that  this  suit  was  commenced  on  or  about  the . 

day  of . .  .A.  D.  19.  . .  .in  the  Circuit  Court  of . 

(b) Tripp  v.  Santa  Rosa  St.  R.’ 

Co.,  144  U.  S.  126.  12  S.  Ct.  655. 

36  L.  ed.  372. 
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County,  Illinois  (or  City  Court  of . )  ;  that  on  the 

. day  of . 19.  . .  .at  which  time  neither  the  time 

fixed  by  the  laws  of  the  State  of  Illinois,  nor  the  rules  of  the 

Circuit  Court  of . County,  Illinois,  within  which  the 

defendant — your  petitioner — was  required  to  plead,  answer  or 
demur  to  the  declaration  in  this  suit  had  not  yet  expired ;  your 

petitioner  filed  in  this  cause  in  the  Circuit  Court  of . 

County,  Illinois,  a  petition  and  bond  for  removal  of  this  cause  to 
this  Honorable  Court,  which  petition  among  other  things  alleged 
and  set  forth  that  this  is  a  controversy  wholly  between  citizens 
of  different  states,  and  that  the  amount  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  $2,000,  and  which 
petition  was  in  due  form ;  all  of  which  more  fully  appears  from 
the  copy  of  the  petition  filed  in  this  cause  in  said  court,  and 
being  a  part  of  the  record  and  files  therein,  and  on  said  date  and 
with  said  petition  your  petitioner  filed  a  bond  for  removal  in 
the  sum  of  $ . in  due  and  legal  form,  conditioned  accord¬ 

ing  to  law,  properly  signed  with  good  and  sufficient  security ;  all 
of  which  will  more  fully  appear  from  a  copy  of  said  bond  now 
on  file  in  said  cause  in  this  Court,  and  being  a  part  of  the  record 
and  files  therein ;  that  upon  the  filing  of  said  bond  and  said 
petition  for  removal  of  said  cause,  the  said  Circuit  Court  of 

. County,  State  of  Illinois,  lost  jurisdiction  thereof  and 

this  Court  acquired  jurisdiction. 

Your  petitioner  further  represents  that  notwithstanding  the 
filing  of  said  petition  for  removal  and  said  bond  for  removal  in 

the  said  Circuit  Court  of . County,  Illinois,  the  said 

Circuit  Court  of  said . county,  State  of  Illinois,  refused 

to  grant  the  prayer  of  said  petition  for  removal,  but  attempts 
and  pretends  to  retain  jurisdiction  over  said  cause;  and  the 

clerk  of  said  Circuit  Court  of  said . County,  Illinois, 

has  refused  to  make  up  the  record,  or  transcript,  of  the  proceed¬ 
ings  therein  so  that  the  same  may  be  filed  in  this  Honorable 
Court;  and  petitioner  has  been  advised  and  believes,  and  has 
reason  to  fear,  and  does  fear,  that  said  cause  will  shortly  be  set 

for  trial  in  said  Circuit  Court  of . County,  Illinois,  and 

your  petitioner  put  to  great  expense  and  trouble  in  defending 
said  cause  in  said  State  Court. 
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Your  petitioner  therefore  prays  that  an  order  be  entered  by 
this  Honorable  Court  herein,  directing  and  commanding  that  a 
writ  of  certiorari  of  the  Honorable  Court  be  directed  to  the 

Circuit  Court  of . County,  State  of  Illinois,  commanding 

and  directing  said  Court  that  it  return  into  this  Court,  without 
delay,  for  further  proceedings,  a  duly  certified  copy  of  the 
record  in  the  cause  of  John  Doe  v.  N.  Y.  &  St.  L.  R.  R.,  and 
that  said  Court  desist  and  refrain  from  further  prosecution  of 
said  cause  in  said  State  Court  until  further  directed  by  this 
Honorable  Court,  and  for  such  other  and  further  relief  in  the 
premises  as  to  your  honor  shall  seem  meet. 

N.  Y.  &  St.  L.  R.  R., 

By  B.  &  B.,  its  Attorneys. 

State  of  Illinois, 

County  of . 

C.  E.  Bangs,  one  of  the  attorneys  for  the  defendant  and  the 
petitioner  in  the  above  entitled  cause,  makes  oath  and  says  that 
the  matters  and  things  in  the  said  petition  contained  are  true 
in  substance  and  in  fact.  C.  E.  Bangs. 

Subscribed  and  sworn  to,  etc. 

§  205.  Certiorari  for  removal  of  a  cause  from  a  state  court. 

(Caption.) 

The  President  of  the  United  States  of  America  to  the  Circuit 

Court  of . County,  of  the  State  of  Illinois — Greeting: 

It  being  represented  to  us  that  there  is  now  pending  before 
you  a  certain  cause,  wherein  John  Doe  is  plaintiff  and  the  N.  Y. 
&  St.  L.  R.  R.  is  defendant,  which  cause  was  commenced  in 
said  Circuit  Court  for  the  purpose  of  recovering  damages  for 
personal  injuries  sustained  by  plaintiff  while  in  the  employ  of 

such  defendant  as  a  switchman,  on  or  about  the . day 

of . 19. . .  .at  or  near  the  city  of . and  that  on 

the . day  of . 19.  . .  .a  summons  was  issued 

out  of  said  Court,  and  that  no  trial  has  yet  been  had ;  whereas, 
the  said  defendant  has  caused  to  be  filed  in  our  Circuit  Court  for 
the . District  of  Illinois,  its  (or  his)  petition  for  the  re¬ 
moval  of  the  said  cause  from  the  said  Circuit  Court  of . 

County  to  the  Circuit  Court  of  the  United  States  for  the . 
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District  of  Illinois,  and  a  bond  with  good  and  sufficient  surety, 
according  to  the  statutes  of  the  United  States  in  such  case  made 
and  provided,  and  has  made  it  appear  to  us  that  the  plaintiff  and 
defendant  are  citizens  of  different  states,  and  that  the  plaintiff 
at  the  time  suit  was  brought,  was  and  still  is  a  citizen  of  the 
State  of  Illinois ;  and  at  the  time  said  suit  was  filed  the  defendant 
was  and  still  is  a  citizen  of  the  State  of  (some  other  State  than 
Illinois).  It  may  be  prejudice  or  local  influence.)  as 
provided  for  by  Act  of  Congress (c>  and  because  of  diverse 
citizenship  the  defendant  has  the  right  to  remove  said  cause. 
We  are  willing  to  remove  the  said  cause,  and  the  records  and 
proceedings  therein  should  be  certified  by  the  said  Circuit  Court 
and  removed  into  our  Circuit  Court  of  the  United  States  in  and 

for  the . District  of  Illinois,  and  hereby  command  you 

to  certify  and  send  the  records  and  proceedings  aforesaid,  with 
all  things  concerning  the  same,  to  the  said  Circuit  Court  of  the 
United  States,  together  with  this  writ,  so  that  you  may  have  the 

same  at  the  United  States  court  house,  in  the  city  of . 

in  the  said  district,  on  the . day  of . 19.  .. . 

in  the  said  Circuit  Court,  to  be  then  and  there  held ;  that  the 
said  Circuit  Court  may  cause  to  be  further  done  thereupon  what 
of  right  according  to  the  laws  of  the  United  States  should  be 
done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of 
the  United  States,  this . day  of . 19. . .  .and 


in  the . year  of  the  Independence  of  the  United  States 

of  America.  Attest:  C.  C.,  Clerk.  (Seal.) 


§  206.  Marshal’s  return  of  certiorari. 

(Style  of  cause.) 

I  hereby  certify  that  the  within  writ  was  served  personally 

on  J.  D.,  the  clerk  of  the  Circuit  Court  of . county, 

of  the  State  of  Illinois,  on  the . day  of . 19 ... . 

at  his  office  in  the  city  of . ,  and  that  a  true  copy  there¬ 

of  was  then  and  there  delivered  to  and  left  with  him.  (If  the 
judge  of  the  State  court  was  also  served,  have  it  shown.) 

B.  S., 

United  States  Marshal  for  the . District  of  Illinois. 

(c)4  Fed.  Stat.  Ann.,  p.  312,  sec.  2.  25  U.  S.  Stat.  L.  434. 
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(When  served  the  writ  should  be  filed  with  the  clerk  of  the 
United  States  circuit  court.) 


§  207.  The  record. — The  clerk  of  a  state  court  refusing  to 
make  up  a  record  may  be  punished  by  fine  or  imprisonment.74 

If  the  clerk  refuses  to  furnish  a  copy  of  the  record  on  demand 
he  may  be  proceeded  against  civilly  and  criminally.75 

Filing  an  incomplete  record  may  be  corrected  by  a  suggestion 
of  a  diminuation  of  the  record  and  does  not  justify  a  reversal  of 
the  cause.73 

Federal  court  may  restrain  proceedings  in  a  state  court.77 

Where  the  clerk  of  a  state  court  has  refused  to  furnish  the 
petitioner  with  a  copy  of  the  record,  a  certiorari  will  issue.78 

If  the  cause  is  not  removable  the  writ  of  certiorari  will  not 
issue.79 

Upon  receipt  of  the  foregoing  writ  of  certiorari  the  judge 
of  the  state  court  should  enter  the  following  order: 


§  208.  Order  staying  proceedings  in  state  court,  pending 
removal. 

In  the  Circuit  Court . County,  State  of 

Illinois . Term,  19.  . . . 

John  Doe,  Plaintiff, 

v.  LCase. 

N.  Y.  &  St.  L.  R.  R.,  Defendant.  J 

This  day  came  the  attorneys  for  the  defendant,  the  N.  Y.  & 
St.  L.  R.  R.,  and  present  to  the  Court  an  order  made  by  the 
Circuit  Court  of  the  United  States  within  and  for  the . 


■7418  U.  S.  Stat.  L.  472.  4  Fed. 
Ann.  Stat.  p.  378. 

■^Miller  v.  Wattier,  24  Fed.  49. 
™probst  v.  Cowen,  91  Fed.  929- 
31. 

■^Sharon  v.  Terry,  36  Fed.  337- 
365. 


■^Wilkinson  v.  Delaware,  L.  & 
W.  R.  Co.,  22  Fed.  353. 

79Helena  &  Livingston  Smelting 
&  Reduction  Co.  (In  re),  48  Fed. 
609. 
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District  of  Illinois,  for  the  removal  of  this  cause  to  said  Court, 
and  it  being  shown  to  the  Court  that  a  petition,  bond  and  affi¬ 
davit  have  been  filed  in  the  Circuit  Court  of  the  United  States 

for  the . District  of  Illinois,  and  that  this  cause  has  been 

ordered  by  said  United  States  Circuit  to  be  removed  into  said 
Court  for  trial. 

Therefore  it  is  ordered  that  said  cause  be  removed  for  trial 
into  the  Circuit  Court  of  the  United  States  Circuit  Court  for  the 

. District  of  Illinois,  pursuant  to  the  statutes  of  the 

United  States ;  and  all  further  proceedings  in  this  Court  in  said 
cause  are  hereby  stayed  until  such  time  as  the  same  shall  be 
remanded. 

M.  M.,  Judge. 

§  209.  Filing  of  record  in  the  United  States  court. — Coun¬ 
sel  for  defendant  having  filed  the  record  in  the  United  States  cir¬ 
cuit  court,  and  perchance  the  plaintiff  and  his  attorney  pay  no 
attention  to  the  same,  it  sometimes  occurs  that  a  statement  of 
counsel  to  the  effect  that  because  the  judge  of  the  state  court 
had  decided  the  case  was  not  a  removable  one,  the  plaintiff  and 
his  counsel  were  proceeding  in  the  state  court,  and  feared  that  the 
case  would  be  soon  set  down  for  trial ;  the  judge  will  thereupon 
examine  the  petition  and  bond,  and  if,  in  his  opinion,  the  cause 
was  removable  and  the  petition  and  bond  meet  the  requirements 
of  the  act  of  congress,  he  may,  without  the  necessity  of  counsel 
filing  the  petition  for  a  writ  of  certiorari,  issue  the  following 
citation : 

§  210.  Citation,  United  States  court  to  state  court. 

In  the  Circuit  Court  of  the  United  States  of 
America,  for  the . District  of  Illinois. 

. Term,  A.  D.  19.... 

John  Doe,  Plaintiff,  1 

v.  fCase:  Damages  $10,000. 

N.  Y.  &  St.  L.  R.  R.,  Defendant.  J 

To  the  Circuit  Court  of . County: 

This  is  to  notify  you  that  the  defendant  N.  Y.  &  St.  L.  R.  R. 
did  on  this . day  of . 19.  ..  .file  its  petition  and 
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bond  for  removal  of  said  cause  from  the  said  Circuit  Court  in 
this  Court,  as  provided  for  by  Act  of  Congress,  and  therefore 
this  Court  has  assumed  jurisdiction  of  said  cause  and  said  State 
Court  has  lost  jurisdiction  thereof. 

It  is  therefore  ordered  by  this  court  that  you  proceed  no 
further  in  said  cause  in  said  State  Court  until  further  ordered 
by  this  Court,  and  you  are  hereby  directed  to  forthwith  transmit 
to  this  Court  all  papers  and  documents  now  in  said  Court  to 
this  Court.  (Signed)  J.  D., 

Judge  of  the  Circuit  (or  District)  Court  of  the  United  States  of 

America  for  the . District  of . 

A  copy  of  the  foregoing  should  be  left  with  such  clerk,  the 
plaintiff  and  his  attorney ;  the  return  made  thereon  by  the  United 
States  marshal  and  filed  with  the  clerk  of  the  United  States 
court.  Upon  receipt  of  the  foregoing  citation  the  proceedings  in 
such  state  court  will  abate ;  or  until  a  remanding  order  is  received 
no  further  action  will  be  taken.  Federal  court  may  restrain 
proceedings  in  state  court.80 

§  211.  Jurisdiction. — A  state  court  is  not  bound  to  surren¬ 
der  its  jurisdiction  of  a  suit  for  removal  until  a  case  has  been 
made  which  on  its  face  shows  that  the  petitioner  has  a  right  to 
transfer.81 

If  a  sufficient  case  for  removal  has  been  made,  the  rightful 
jurisdiction  of  the  state  court  is  gone,  and  it  can  not  properly 
proceed  further;  but,  if  it  does  proceed,  and  does  force  the 
defendant  who  applied  for  the  removal  to  a  trial,  the  remedy 
is  by  writ  of  error  after  final  judgment,  and  not  by  prohibition, 
or  punishment  for  contempt.82 

sosharon  v.  Terry,  36  Pel.  337-  82Chesapeake  &  O.  R.  Co.  v. 
365;  Dietzsch  v.  Huidekoper,  103  White,  111  U.  S.  134-7.  4  S.  Ct. 
U.  S.  494.  26  L.  ed.  497.  353.  28  L.  ed.  378. 

siStone  v.  State  of  South  Caro¬ 
lina,  117  U.  S.  430.  6  S.  Ct.  799. 

29  L.  ed.  962. 
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The  jurisdiction  of  the  circuit  court  of  the  United  States  rests 
and  depends  upon  the  statements  made  in  the  petition  for 
removal,  verified  by  the  oath  of  the  petitioner.83 

When  a  case  is  legally  removed  to  the  United  States  court  the 
state  court  thereupon  loses  jurisdiction.  An  injunction  in  such 
case  by  the  federal  court  restraining  the  parties  thereto  will  lie 
prohibiting  the  parties  before  it  from  proceeding  elsewhere,  for 
the  reason  there  is  no  case  in  the  state  court.84 

§212.  Time  of  filing  copy  of  record  and  appearance — Re¬ 
fusal  to  furnish  copies — Compelling  return,  etc. — “That  in  all 
causes  removable  under  this  act,  if  the  term  of  the  circuit  court 
to  which  the  same  is  removable,  then  next  to  be  holden,  shall 
commence  within  twenty  days  after  filing  the  petition  and  bond 
in  the  state  court  for  its  removal,  then  he  or  they  who  apply  to 
remove  the  same  shall  have  twenty  days  from  such  application 
to  file  said  copy  of  record  in  said  circuit  court  and  enter  appear¬ 
ance  therein ;  and  if  done  within  said  twenty  days,  such  filing 
and  appearance  shall  be  taken  to  satisfy  the  said  bond  in  that 
behalf ;  that  if  the  clerk  of  the  state  court  in  which  any  such 
cause  shall  be  pending  shall  refuse  to  any  one  or  more  of  the 
parties  or  persons  applying  to  remove  the  same  a  copy  of  the 
record  therein,  after  tender  of  legal  fees  for  such  copy,  said 
clerk  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  in  the  circuit  court  of  the  United  States 
to  which  said  action  or  proceeding  was  removed,  shall  be  pun¬ 
ished  by  imprisonment  not  more  than  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  both,  in  the  discretion  of  the 
court.  And  the  circuit  court  to  which  any  cause  shall  be  remov¬ 
able  under  this  act  shall  have  power  to  issue  a  writ  of  certiorari 
to  said  state  court,  commanding  said  state  court  to  make  return 

^Virginia  v.  Paul,  148  U.  S.  84Dietzsch  v.  Kuidekoper,  103 
107-14.  13  S.  Ct.  536.  37  L.  ed.  U.  S.  494.  26  L.  ed.  497;  Frish- 
386.  man  v.  Insurance  Co.,  41  Fed. 

449;  Wagner  v.  Drake,  31  Fed. 

849-52. 
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of  the  record  in  any  such  cause  removed  as  aforesaid,  or  in 
which  any  one  or  more  of  the  plaintiffs  or  defendants  have 
complied  with  the  provisions  of  this  act  for  the  removal  of  the 
same,  and  enforce  said  writ  according  to  law;  and  if  it  shall  be 
impossible  for  the  parties  or  persons  removing  any  cause  under 
this  act,  or  complying  with  the  provisions  for  the  removal  there¬ 
of,  to  obtain  such  copy,  for  the  reason  that  the  clerk  of  said 
state  court  refuses  to  furnish  a  copy,  on  payment  of  legal  fees, 
or  for  any  other  reason,  the  circuit  court  shall  make  an  order 
requiring  the  prosecutor  in  any  such  action  or  proceeding  to 
enforce  forfeiture  or  recover  penalty  as  aforesaid,  to  file  a 
copy  of  the  paper  or  proceeding  by  which  the  same  was  com¬ 
menced,  within  such  time  as  the  court  may  determine ;  and  in 
default  thereof  the  court  shall  dismiss  the  said  action  or  proceed¬ 
ing;  but  if  said  order  shall  be  complied  with,  then  said  circuit 
court  shall  require  the  other  party  to  plead;  and  said  action  or 
proceeding  shall  proceed  to  final  judgment;  and  the  said  circuit 
court  may  make  an  order  requiring  the  parties  thereto  to  plead 
de  novo ;  and  the  bond  given,  conditioned  as  aforesaid,  shall  be 
discharged  so  far  as  it  requires  copy  of  the  record  to  be  filed 
as  aforesaid.”85 


§  213.  United  States  court  proceedings — Plaintiff  is  now  in 
the  United  States  court.  He  has  two  courses  open :  He  may 
submit,  and  as  soon  as  court  convenes  for  the  term,  take  a  rule 
upon  the  defendant  to  plead;  or,  if  he  is  of  the  opinion  that  the 
cause  is  not  a  removable  one,  he  may  serve  defendant  with  the 
following  notice  to  remand,  which  may  be  in  the  following  form : 


§  214.  Notice  of  plaintiff’s  motion  to  remand  to  state  court. 

In  the  Circuit  Court  of  the  United  States  for  the 
. District  of  Illinois. ......... .Term, 


John  Doe,  Plaintiff, 


v. 

N.  Y.  &  St.  L.  R.  R.,  Defendant. 


Uase, 


A.  D.  19.... 


8518  U.  S.  Stat.  L.  472.  4  Fed. 

Ann.  Stat.  p,  878,  sec.  7. 
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To  the  Above  Named  Defendant: 

You  are  hereby  notified  that  on  the . day  of . 

19.. .. at . A.  M.,  or  as  soon  thereafter  as  counsel  can  be 

heard,  at  the  United  States  court  house  at . before  said 

Court,  a  motion  will  be  made  for  an  order  to  remand  the  above 

entitled  cause  to  the  Circuit  Court  of . County,  in  the 

State  of  Illinois,  from  whence  it  came. 

A  copy  of  said  motion  and  the  affidavit  of  J.  D.  and  Q.  D., 
which  will  be  read  at  said  hearing,  are  herewith  served  upon 
you. 

Dated  this . day  of . 19. .  John  Brown, 

Attorney  for  Plaintiff. 

Received  a  copy  of  the  above  this . day  of . 

19. .  . .  Bangs  &  Bangs, 

Attorneys  for  Defendant. 


§  215.  Remanding  to  state  court. — When  a  case  has  been 
removed  and  remanded  to  the  state  court,  the  petition  for  that 
removal  can  not  have  any  effect  upon  a  subsequent  amended 
complaint  filed  in  the  case,  even  if  the  amendment  stated  a  dif¬ 
ferent  cause  of  action.80 

Upon  remanding  the  case  to  the  state  court  it  would  return 
in  the  same  condition  it  was,  as  when  the  order  of  removal  was 
made,  the  rulings  of  other  courts  not  have  any  effect  on  the 
state  court.87 

It  will  be  for  the  state  court,  when  the  case  gets  back  there, 
to  determine  what  shall  be  done  with  the  pleadings  filed  and 
testimony  taken  during  the  pendency  of  the  suit  in  the  other 
jurisdiction.88 


ss Jones  v.  Mosher,  46  C.  C.  A. 
471.  107  Fed.  561. 

87Levinski  v.  Middlesex  Banking 
Co,.  34  C.  C.  A.  452.  92  Fed.  449. 

ssAyres  v.  Wiswall,  112  U.  S. 
187-90.  5  S.  Ct.  90.  28  L.  ed.  693; 


Cates  v.  Allen,  149  U.  S.  451-61. 
13  S.  Ct.  883.  37  L.  ed.  804; 

Birdseye  v.  Schaeffer,  37  Fed.  821- 
9;  Doane  v.  Corbin,  44  Ill.  App. 
463. 


223 


REMANDING  TO  STATE  COURT 


[§  215 


A  motion  to  docket  the  cause  is  not  required  by  the  statute, 
though  it  is  customary  to  make  a  formal  motion  on  the  first  day 
of  the  term.89 

When  a  case  is  removed  into  the  circuit  court,  it  will  be  treated 
as  if  said  case  had  been  originally  commenced  in  the  circuit 
court  at  the  day  the  action  was  first  instituted  in  the  state  court 
and  the  rule  of  the  circuit  court  will  be  observed  as  to  cases 
being  returnable  to  a  certain  term  of  the  circuit  court,  and  the 
trial  term  being  the  one  thereafter.90 

§  216.  Motion  to  remand  to  state  court. 

In  the  Circuit  Court  of  the  United  States  for  the 

. District  of  Illinois,  .  Term, 

A.  D.  19.... 


John  Doe, 

Plaintiff. 


Case : 


N.  Y.  &  St.  L.  R.  R., 

Defendant,  „ 


Damages  $10,000. 


And  now  comes  the  plaintiff  in  the  above  entitled  cause,  by 

his  attorney, . ,  and  moves  the  court  to  remand  said 

cause  to  the  State  Court  for  the  following  reasons : 

First.  The  petition  is  insufficient,  for  the  reason  it  does  not 
allege  that  at  the  time  said  suit  was  filed  the  defendant  was  not 
a  resident  of  the  state  of  Illinois. 

Second.  The  bond  is  insufficient,  inasmuch  as  the  affidavit 
of  the  surety  thereon  does  not  show  that  he  has  real  estate  with¬ 
in  the  jurisdiction  of  the  court,  subject  to  execution. 


Third.  That  the  plaintiff  is  not  a  resident  of  this  state, 

but  resides  in  the  state  of . ,  that  he  resided  in  the 

state  of  .  when  said  suit  was  commenced,  that  he 

resides  in  said  state  of  .  now,  that  said  parties  to 


89Glover  v.  Shepherd,  15  Fed.  soKnoblock  v.  Southern  R.  Co., 

833.  112  Fed.  926. 
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said  suit  are  not  therefore  citizens  of  different  states,  as  from 
the  affidavit  of  plaintiff  hereto  attached  will  more  fully  ap¬ 
pear. 

(Add  any  other  reasons.) 

(File  affidavits.) 

J ohn  Brown, 
Attorney  for  Plaintiff. 


§  217.  Jurisdiction. — When  the  question  of  the  jurisdiction 
of  the  district  or  circuit  court  of  the  United  States  is  in  issue 
and  is  certified  to  the  supreme  court  under  section  5  of  the 
judiciary  act  of  1891,  no  other  question  can  be  considered  and 
the  jurisdiction  of  the  supreme  court  is  exclusive. 

The  statute  does  not  contemplate  an  appeal  to  the  circuit 
court  of  appeals  while  the  question  of  jurisdiction  is  unde¬ 
termined.91 

Counsel  for  plaintiff  should  now  file  a  copy  of  this  notice 
together  with  the  motion  to  remand  with  the  clerk  of  the 
United  States  court.  When  it  appears  that  the  United  States 
court  has  no  jurisdiction  the  cause  should  be  remanded,  not 
dismissed.92 

Federal  jurisdiction  is  limited,  and  depends  on  a  federal 
question  or  diverse  citizenship;  it  can  not  be  conferred  by 
consent.93 

Silence  of  attorneys  as  to  jurisdiction  can  not  confer  original 
jurisdiction  upon  supreme  court.94  Jurisdiction  of  a  district 
court  will  be  presumed,  unless  it  appears  affirmatively  on  the 
face  of  the  record  that  it  has  not  been  acquired.95 


QiUnited  States  v.  Larkin,  208 
U.  S.  333.  28  S.  Ct.  417.  52  L.  ed. 
517. 

9 2 Cates  v.  Allen,  149  U.  S.  451- 
8.  13  S.  Ct.  883.  37  L.  ed.  804. 

»3Byers  v.  McAuley,  149  U.  S. 
C08-18.  13  S.  Ct.  906.  37  L.  ed.  867. 


^Minnesota  v.  Hitchcock,  185 
U.  S.  373-82.  22  S.  Ct.  650.  46  L. 
ed.  954. 

ssMartin  v.  Gray,  142  U.  S.  236- 
40.  12  S.  Ct.  186.  35  L.  ed.  997. 
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Where  the  circuit  court  refuses  to  remand,  and  on  plaintiff 
declining  to  recognize  its  jurisdiction  or  proceed,  dismisses 
the  case  and  renders  judgment  that  plaintiff  take  nothing 
thereby  and  defendant  go  hence  without  day  and  recover  his 
costs,  the  judgment  is  final  and  the  question  of  jurisdiction 
can  be  certified  to  the  supreme  court.96 

The  case  involves  the  single  question,  whether  the  court 
below  had  jurisdiction  of  the  action.  That  question  is  one  the 
court  of  appeals  can  not  entertain;  it  can  be  reviewed  by  the 
supreme  court  only  upon  writ  of  error  direct  from  the  circuit 
court.97 

Where  the  question  of  the  jurisdiction  of  the  district  or  cir¬ 
cuit  court  of  the  United  States  is  in  issue  and  is  certified  to 
the  supreme  court  under  sec.  5  of  the  judiciary  act  of  1891,  no 
other  question  can  be  considered  and  the  jurisdiction  of  the 
supreme  court  is  exclusive.  The  statute  does  dot  contemplate 
an  appeal  to  the  circuit  court  of  appeals  pending  the  determina¬ 
tion  of  the  question  of  jurisdiction.98 

Review  by  certificate  under  act  of  March  3,  1891  is  limited 
to  certificates  by  the  circuit  courts  after  final  judgment  of  a 
question  in  issue  with  reference  to  the  court’s  jurisdiction.99 

If  it  shall  appear  on  the  trial  of  a  case  that  the  court  is 
without  jurisdiction,  it  would  become  its  duty,  as  soon  as  this 
was  made  apparent  to  its  satisfaction  to  instruct  the  jury  that 
it  had  no  jurisdiction  and  to  dismiss  or  remand  the  case.100 


§  218.  Remand — Dismiss. — If  the  motion  to  remand  is  de¬ 
nied,  counsel  may  except  to  the  ruling,  if  he  so  desire,  and 
make  the  point  before  the  United  States  court  of  appeals.  To 
do  this  he  must  have  assigned  cross-error.  If  perchance  plain¬ 
tiff  is  successful  in  the  United  States  district  court,  he  will 


ssWecker  v.  National  Enamel¬ 
ing  &  Stamping  Co.,  204  U.  S.  176. 
27  S.  Ct.  184.  51  L.  ed.  430. 

s^Halpin  v.  Amerman,  70  C.  C. 
A.  462.  138  Fed.  548. 

98United  States  v.  Larkin,  208 
U.  S.  333.  28  S.  Ct.  417.  52  L. 
ed.  517. 

—15 


99Bardes  v.  Hawarden  First 
National  Bank,  175  U.  S.  526.  20 
S.  Ct.  196.  44  L.  ed.  261. 

looHartog  v.  Memory,  23  Fed. 
835;  Kain  v.  Texas  Pacific  R.  Co., 
14  Fed.  Cas.  No.  7596;  Collins  v. 
Wellington,  31  Fed.  244-6;  Ryan 
v.  Young,  9  Biss.  (U.  S.)  63. 
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not  care  to  make  the  point,  but  if  non-suited,  or  if  a  verdict 
for  the  defendant,  then  on  appeal  he  may  raise  the  question 
hoping  thereby  to  have  the  case  sent  back  to  the  state  court. 
Plaintiff’s  counsel  should  now  take  a  rule  on  the  defendant  to 
plead. 

When  a  motion  to  remand  has  been  made  and  denied,  the 
order  is  subject  to  reconsideration,  and  it  is  the  duty  of  the 
circuit  court,  if  it  appears  at  any  time  that  jurisdiction  is 
lacking  to  remand  the  case.101 

Mandamus  will  not  issue  from  the  supreme  court  to  compel 
the  circuit  court  to  remand  a  cause.  The  remedy  is  review  by 
appeal  or  writ  of  error  after  final  judgment.102 

The  words  dismiss  and  remand  mean  that  when  a  suit 
is  brought  in  the  circuit  court,  and  it  develops  that  the  federal 
court  is  without  jurisdiction,  dismissal  will  be  the  order ;  when 
a  cause  is  removed  from  a  state  court  wrongfully,  it  shall  be 
remanded.103 

§  219.  Removal. — An  action  commenced  in  a  state  court, 
by  a  citizen  of  another  state,  against  a  non-resident  defendant 
who  is  a  citizen  of  a  state  other  than  that  of  the  plaintiff  can 
not  be  removed  by  the  defendant  into  the  United  States 
court.104 

No  suit  which  could  not  Lave  been  originally  brought  in  the 
circuit  court  of  the  United  States  can  be  removed  therein 
from  a  state  court.105 

When  a  state  court  refuses  permission  to  remove  to  a  federal 
court  a  case  pending  before  the  state  court,  and  the  federal 
court  orders  its  removal,  this  court  has  jurisdiction  to  deter- 


ioiMissouri  Pacific  R.  Co.  v. 
Fitzgerald,  160  U.  S.  556-80.  16 
S.  Ct.  389.  40  L.  ed.  536;  Collins 
v.  Wellington,  31  Fed.  244. 

i02Pollitz  (In  re),  206  U.  S.  323. 
27  S.  Ct.  729.  51  L.  ed.  1081. 


io3Northern  Pacific  Terminal 
Co.  v.  Lowenberg,  18  Fed.  339. 

io4Wisner  (ex  parte),  203  U.  S. 
449.  27  S.  Ct.  150.  51  L.  ed.  264. 

loswisner  (ex  parte),  203  U.  S. 
449.  27  S.  Ct.  150.  51  L.  ed.  264. 
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mine  whether  there  was  error  on  the  part  of  the  state  court  in 
retaining  the  case.106 

The  court  will  either  overrule  the  motion  or  grant  it;  if 
granted,  the  clerk  will  prepare  a  remanding  order  and  send  it 
to  the  clerk  of  the  state  court  to  be  filed.107  It  will  be  the  duty 
of  counsel  to  see  that  the  cause  is  redocketed,  after  which  a 
rule  should  be  taken  on  defendant  to  plead.108 

§  220.  Suits  improperly  in  circuit  court  may  be  dismissed 
or  remanded. — “That  if,  in  any  suit  commenced  in  a  circuit 
court,  or  removed  from  a  state  court  to  a  circuit  court  of  the 
United  States,  it  shall  appear  to  the  satisfaction  of  said  circuit 
court,  at  any  time  after  such  suit  has  been  brought  or  removed 
thereto,  that  such  suit  does  not  really  and  substantially  involve 
a  dispute  or  controversy  properly  within  the  jurisdiction  of 
said  circuit  court,  or  that  the  parties  to  said  suit  have  been 
improperly  or  collusively  made  or  joined,  either  as  plaintiffs 
or  defendants,  for  the  purpose  of  creating  a  case  cognizable 
or  removable  under  this  act,  the  said  circuit  court  shall  pro¬ 
ceed  no  further  therein,  but  shall  dismiss  the  suit  or  remand  it 
to  the  court  from  which  it  was  removed  as  justice  may  require, 
and  shall  make  such  order  as  to  costs  as  shall  be  just.109 

When  the  state  court  denies  the  right  to  remove  the  prefer¬ 
able  practice  is  for  the  defendant  to  preserve  an  exception  to 
the  ruling  of  the  court,  proceed  to  trial,  if  defeated,  on  appeal 
assign  the  denial  of  the  right  to  remove  as  error  in  the  appel¬ 
late  court,  in  the  supreme  court,  thus  preserving  the  federal 
question  for  review  in  the  U.  S.  supreme  court  by  writ  of 
error  if  desired.  Writ  of  error  from  U.  S.  supreme  court  to  a 
state  supreme  court  will  run  for  two  years. The  act  cre¬ 
ating  the  U.  S.  court  of  appeals  did  not  affect  the  procedure 
or  appeal  from  the  highest  court  of  a  state  to  the  U.  S.  supreme 
court.  (e> 


^Missouri,  K.  &  T.  R.  Co.  v. 
Elliott,  184  U.  S.  530.  22  S.  Ct. 
446.  46  L.  ed.  673. 
io7Sec.  238  ante. 

108Sec.  240  ante. 

The  course  to  be  pursued  is  al¬ 
luded  to  in  sec.  196. 


109I8  U.  S.  Stat.  L.  472.  1  Fed. 
Ann.  Stat.,  sec.  5,  p.  371. 

(d) Allen  v.  Southern  Pac.  R.  Co., 
173  U.  S.  479-84.  19  S.  Ct.  518.  43 
L.  ed.  775. 

(e) 26  U.  S.  Stat.  L.  827.  4  Fed. 
Stat.  Ann.  p.  399,  sec.  7. 


§  220] 


SUITS  IMPROPERLY  BROUGHT 


228 


A  change  of  domicile  will  not  oust  the  U.  S.  court  of  juris¬ 
diction  where  the  parties  were  citizens  of  different  states  when 
the  suit  was  filed.  (f> 

To  remove  to  U.  S.  court,  all  of  the  defendants  must  be  non¬ 
residents.  (s) 

An  amendment  made  to  a  declaration  in  vacation  making  a 
new  party  defendant  and  filed  with  the  clerk  will  not  defeat  a 
removal. 

Where  the  plaintiffs  pleading  has  been  amended,  reducing 
the  addammum  below  the  jurisdictional  amount,  the  case  will 
not  be  removed. (i> 

Where  it  appears  from  the  proceedings  that  the  suit  does 
not  involve  the  jurisdictional  amount  it  will  not  be  removed. (;i) 

Where  the  amount  of  damages  in  the  writ  was  $2,500,  and 
in  the  declaration  only  $1,500,  the  case  will  be  remanded  to 
the  state  court. 

Only  the  defendant  has  the  right  to  remove  to  the  U.  S. 
court.  0) 

To  remove,  all  parties  on  one  side  of  the  controversy  must 
be  citizens  of  different  states  from  those  on  the  other  side.(m) 

A  servant  joinded  with  non-resident  corporation,  such  non¬ 
resident  has  no  right  to  remove  if  the  declaration  shows  a 
prima  facie  case  of  joint  and  concurrent  liability.  Even  though 
the  suit  may  be  dismissed  as  against  the  resident  defendant. (n) 

Where  the  cause  of  action  sued  upon  is  several  as  well  as 
joint  and  plaintiff  elects  to  sue  two  or  more  defendants  jointly, 


(f) Koenigsberger  v.  Richmond 
Silver  Min.  Co.  158  U.  S.  41.  15 

Ct.  751.  39  L.  ed.  889;  Hara- 

covic  v.  Standard  Oil  Co.,  150 
Fed.  785. 

(g)  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.’s,  Receiver  v.  Finnell’s  Ad- 
min’r.,  108  Ky.  135,  55  S.  W.  902; 
McCabe’s  Adm’r.  v.  Maysville  & 
B.  S.  R.  Co.,  66  S.  W.  1054. 

(h)  Kelly  v.  Chicago  &  A.  R.  Co. 
122  Fed  286. 

(i)  Maine  v.  Gilman.  11  Fed.  214. 


(j)  Caswell  v.  Caswell.  120  Ill. 
377-82.  11  N.  E.  342. 

(k) Western  Union  Tel.  Co.  v. 
White.  102  Fed.  705. 

(i)Hanrick  v.  Hanrick.  153  U.  S 
192.  14  S.  Ct.  835.  38  L.  ed.  685; 
Caples  v.  Texas  &  P.  R.  Co.,  67 
Fed.,  9. 

(m) Hyde  v.  Ruble.  104  U.  S.  407. 
26  L.  ed.  823. 

(n)  Security  Mutual  Life  Ins.  Co. 
v.  Prewitt.  202  U.  S.  246.  26  S.  Ct. 
619.  50  L.  ed.  1013. 
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a  non-resident  defendant  being  so  sued  with  other  defendants 
of  the  same  state  with  plaintiff  cannot  remove  the  cause  into 
the  federal  court.  (°) 

Where  the  servant  as  well  as  the  master  is  sued  to  prevent 
a  removal  to  the  federal  court  a  cause  of  action  must  be  stated 
against  the  parties  joined.  A  distinct  charge  of  negligence 
against  the  non-resident  defendant  alone  is  sufficient  to  give 
rise  to  a  separable  controversy  therefore  removable. (p) 

Though  a  declaration  discloses  two  or  more  causes  of  action 
the  suit  is  not  removable  if  a  necessary  party  defendant  in 
the  controversy  is  a  citizen  of  the  same  state  as  plaintiff. 

To  obtain  a  removal  on  the  ground  of  separable  controversy 
the  petition  must  show  that  the  defendants  were  wrongfully 
made  joint  defendants  to  present  a  removal  to  the  federal 
court.  (r> 

An  amendment  to  a  petition  for  removal  for  the  purpose  of 
avering  that  there  is  a  separable  controversy  can  only  be 
allowed  by  the  state  court. 

An  averment  of  residence  that  the  party  lives  in  a  particular 
state  is  not  an  averment  of  citizenship. 

To  remove  the  citizenship  of  the  trustee  governs. 


(o) Ames  v.  Chicago,  S.  F.  &  C. 
R.  Co.  39  Fed.  881;  Pine  v.  Tvedt. 
115  U.  S.  41.  5  S.  Ct.  1034.  29  L. 
ed.  331;  Fox  v.  Mackay.  60  Fed.  4; 
Moore  v.  Los  Angeles  Iron  and 
Steel  Co.,  89  Fed.  73;  Ward  v. 
Franklin,  110  Fed.  794-5. 

(p)  Davis’  Adm’r  v.  Chesapeake 
&  0.  R.  Co.  116  Ky.  144.  75  S.  W. 
275;  Cincinnati,  N.  O.  T.  P.  R.  Co. 
v.  Robertson.  115  Ky.  858.  74  S.  W. 
1061;  Southern  R.  Co.  v.  Edwards. 
115  Ga.  1022.  42  S.  E.  375;  Daven¬ 
port  v.  Southern  R.  Co.,  124  Fed. 
893. 

(q) Scoutt  v.  Keck.  20  C.  C.  A. 
103.  73  Fed.  900;  Sloane  v.  Ander¬ 


son,  117  U.  S.  275-9.  6  S.  Ct.  730. 
29  L.  ed.  899. 

(r)  Louisville  &  N.  R.  Co.  v.  Wan- 
gelin.  132  U.  S.  599.  10  S.  Ct.  203. 
33  L.  ed.  474;  Bryce  v.  Southern 
R.  Co.  122  Fed.  709. 

(s) Winnemans  v..  Edgington.  27 
Fed.  324. 

(t)  Cooper  v.  Newell.  155  U.  S. 
532.  15  S.  Ct.  355.  39  L.  ed.  249; 
Oxley  Stave  Co.  v.  Butler  Co.,  Mo., 
166  U.  S.  648-55.  17  S.  St.  709.  41 
L.  ed.  1149. 

(u)  Watson  v.  Asbury  Park  &  B. 
St.  R.  Co.,  73  Fed.  1;  Coal  Co.  v. 
Blatchford,  78  U.  S.  (11  Wall), 
172-6;  7  Fed.  Cases,  p.  798,  No. 
3,954.  4  Mason  (U.  S.)  435. 
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To  remove  from  a  state  court  to  a  federal  court  the  citizen¬ 
ship  of  the  party  represented  by  a  guardian  or  next  friend 
usually  governs. 

Citizenship  of  an  executor  or  administrator  will  govern,  not 
whom  they  represent,  to  confer  jurisdiction  on  a  federal 
court. 

A  joint  stock  company  is  not  a  citizen.^) 

Partnership  is  not  a  citizen;  jurisdiction  depends  upon  the 
citizenship  of  the  person. 

A  state  has  the  right  to  prohibit  removals  to  U.  S.  court  by 
cancellation  of  the  license. (z> 

A  suit  in  a  state  court,  in  which  neither  of  the  parties  is  a 
citizen  or  resident  of  the  state,  and  which  could  not,  therefore, 
have  been  originally  brought  in  a  federal  court,  is  not  remov¬ 
able.  (In  this  case  suit  was  filed  in  California;  one  of  the 
parties  was  a  citizen  of  Illinois,  the  other  a  citizen  of 
Nevada.)  (aa> 

Where  doubt  exists  as  to  the  right  of  the  U.  S.  circuit  court 
to  entertain  jurisdiction  of  a  suit  removed,  it  should  be  re¬ 
manded  to  the  state  court.  (bb> 

The  act  of  March  3,  1891,  creating  the  court  of  appeals,  pro¬ 
vides  that  “in  any  case  in  which  the  question  of  jurisdiction 
of  the  court  is  in  issue,  appeal  or  writ  of  error  may  be  taken 


(v) Woolridge  v.  McKenna,  8  Fed. 
650;  Voss  v.  Neineber,  68  Fed.  947 ; 
Wilcoxen  v.  Chicago,  B.  &  Q.  R. 
Co.,  116  Fed.  444;  Mexican  Cent. 

R.  Co.  v.  Eckman,  187  U.  S.  429- 

34.  28  S.  Ct.  211.  47  L.  ed.  245. 

(w) Whitman  v.  Hubbell,  30  Fed. 

81-2;  Brisenden  v.  Chamberlain, 
53  Fed.  307-10;  American  Bible 
Society  v.  Price,  110  U.  S.  61.  3 

S.  Ct.  440.  28  L.  ed.  800. 

(x)  Chapman  v.  Barney,  129  U. 

S.  677.  9  S.  Ct.  426.  32  L.  ed. 

800. 

(y) Adams  v.  May,  27  Fed.  907- 
8;  Conn  v.  Chicago,  B.  &  Q.  R. 


Co.,  48  Fed.  117;  Sawyer  v.  Switz¬ 
erland  Mar.  Ins.  Co.,  21  Fed.  Cas., 
p.  589,  No.  127,  408.  14  Blatchf. 

(U.  S.)  451. 

(z) Cable  v.  United  States  Life 
Ins.  Co.,  191  U.  S.  288.  24  S.  Ct. 

74.  48  L.  ed.  188. 

(aa)Yellow  Aster  Min.  &  Mill. 
Co.  v.  Crane  Co.,  80  C.  C.  A.,  566. 
150  Fed.  580. 

(bb) Plant  v.  Harrison,  101  Fed. 
307;  Graves  v.  Corbin,  132  U.  S. 
571  10  S.  Ct.,  196.  33  L.  ed.  462; 
Ernst  v.  American  Spirits  Mfg. 
Co.,  114  Fed.  981. 
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from  the  circuit  or  district  court  direct  to  the  U.  S.  supreme 
court,  in  such  case  the  question  of  jurisdiction  alone  will  be 
certified  to  the  supreme  court.’ ’  Hence  if  the  plaintiff  desires 
to  question  the  jurisdiction  of  the  federal  court,  after  a  motion 
to  remand  has  been  overruled,  he  may  have  the  question — jur¬ 
isdiction  alone — certified  to  the  supreme  court  from  the  circuit 
court.  (Ann  Fed.  Stat.,  Yol.  4,  page  398,  sec.  5.)  The  two 
year  limitation  herein  for  review  by  the  supreme  court  of  a 
judgment  order  or  decree  by  a  circuit  court  is  not  repealed  by 
the  court  of  appeals’  act.(cc) 

The  better  practice,  however,  is  to  preserve  an  exception  to 
the  ruling  of  the  circuit  court,  in  overruling  the  motion  to 
remand,  proceed  with  the  case  on  its  merits;  and  in  the  U.  S. 
court  of  appeals  assign  the  question  of  jurisdiction  as  one  of 
the  errors  (or  cross  errors)  if  deemed  advisable  to  do  so. 

While  the  court  of  appeals  may  not  pass  upon  the  question 
of  jurisdiction — that  is,  if  diversity  of  citizenship  exists — if  the 
case  is  of  such  importance  as  to  warrant,  the  court  of  appeals 
may  certify  the  question  of  jurisdiction  to  the  U.  S.  supreme 
court,  as  provided  for  its  instruction.  <dd> 

Where  the  plaintiffs  pleading  has  been  amended,  reducing 
addammum  below  the  jurisdictional  amount,  the  case  will  not 
be  removed. (ee) 

Where  both  parties  appeal  from  a  judgment  or  decree  from 
a  district  or  circuit  court  to  the  U.  S.  supreme  court,  one  record 
will  be  sufficient;  but  each  party  must  assign  error. (ff) 


(cc) Allen  v.  Southern  Pac.  R. 
Co.,  173  U.  S.  479-84.  19  S.  Ct. 

518.  43  L.  ed.  775;  Holt  v.  Indi¬ 

ana  Mfg.  Co.,  176  U.  S.  68.  20  S. 
Ct.  272.  44  L.  ed.  374;  Green  v. 

Elbert,  137  U.  S.  615.  11  S.  Ct. 

188.  34  L.  ed.  792;  Credit  Co.  v. 
Arkansas  Cent.  R.  Co.,  128  U.  S. 
258.  9  S.  Ct.  107.  32  L.  ed.  448. 


(dd)  United  States  v.  Lee  Yen 
Tai,  51  C.  C.  A.  299.  113  Fed. 

465;  Sun  Printing  &  Pub.  Ass’n. 
v.  Edwards,  58  C.  C.  A.  162.  121 

Fed.  826;  26  U.  S.  Stat.,  L.,  828; 
4  Fed.  Ann.  Stat.,  p.  409,  sec.  6. 

(ee)  Maine  v.  Gilman,  11  Fed. 
214. 

(ff)4  Fed.  Stat.  Ann.,  pp.  624  5, 
sec.  1013. 
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§  220a.  Plaintiff  may  adopt  one  of  two  courses. 

Party  must  elect,  either  to  go  to  U.  S.  supreme  court  on  the 
question  of  jurisdiction  alone,  or  go  to  the  U.  S.  court  of 
appeals  on  the  merits.  If  he  decides  to  go  to  the  supreme 
court  on  the  question  of  jurisdiction  alone,  he  should  petition 
the  judge  (district  or  circuit)  for  a  certificate  of  importance. 


§  220b.  Certificate  of  importance  (jurisdiction). 

In  the  Circuit  (or  District)  Court  of  the  United 

States  for  the . District  of  Illinois. 

. Term  ,A.  D.  19. . . . 

John  Doe,  \ 

Plaintiff.  ^ 

vs.  \  Certificate  of  Importance,  etc. 

N.  Y.  &  St.  L.  R.  R.,  \ 

Defendant.  / 


In  this  cause  I  hereby  certify  that  the  judgment  herein  deny¬ 
ing  (or  remanding,  as  the  case  may  be,)  the  motion  to  remand 
said  cause  to  the  state  court  is  based  solely  on  the  ground  that 
the  record  shows  that  the  controversy  involved  is  one  in  my 
opinion  between  citizens  of  different  states  (or  is  not  one),  that 
no  other  ground  of  jurisdiction  appears  of  record;  therefore, 
the  circuit  court  of  the  United  States  has  (or  has  not)  juris¬ 
diction.  This  certificate  is  made  conformable  to  the  act  of 
Congress  of  March  3,  1891,  section  5,  and  the  opinion  filed 
herein  is  made  a  part  of  the  record  and  will  be  certified  and 
sent  up  as  a  part  of  the  proceedings  together  with  this 
certificate. 

Dated  this . day  of . ,  19 . 

0.  H.,  U.  S.  Circuit  (or  District)  Judge. 


Appeal  or  writ  of  error  may  be  taken  from  the  district  or 
circuit  court  direct  to  the  supreme  court,  when  the  question 
of  jurisdiction  is  involved.  (gg> 


(gg)4  Fed.  Ann.  Stat.,  p.  398, 
eec.  5,  par.  1. 
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The  jurisdiction  referred  to  is  the  jurisdiction  of  the  circuit 
or  district  courts  of  the  United  States. (hh> 

Where  jurisdiction  is  the  sole  question  in  issue,  and  pre¬ 
sented  for  review  only,  the  supreme  court  only  has  jurisdiction 
to  review  the  decision  of  the  district  or  circuit  court. (ii) 

The  court  of  appeals  has  no  jurisdiction  to  review  on  appeal 
a  judgment  of  the  circuit  court  remanding  a  cause  to  the  state 
court  for  lack  of  jurisdiction. 

The  court  of  appeals  has  no  jurisdiction  to  review  on  appeal 
the  decision  of  a  district  or  circuit  court  which  sustains  the 
objection  to  its  jurisdiction  and  on  that  ground  dismisses  the 
suit.(kk) 

A  judgment  of  the  circuit  court  dismissing  a  suit  for  want 
of  jurisdiction  based  on  the  ground  that  the  value  of  the  thing 
in  dispute  is  less  than  the  jurisdictional  amount  is  subject  to 
review  by  the  supreme  court. (11) 

To  appeal  in  a  law  case  writ  of  error  is  the  mode.  File  peti¬ 
tion  for  writ  of  error,  order  allowing  same,  citation  and  ac¬ 
knowledgment,  assignment  of  errors,  appeal  bond  with  the 
clerk  of  the  circuit  (or  district)  court.  The  clerk  will  prepare 
the  record,  under  the  direction  of  counsel,  after  which  it  is 
filed  with  the  clerk  of  the  supreme  court  at  Washington. 
Appeal  or  writ  of  error  from  a  circuit  or  district  court  to  the 
supreme  court  will  lie  for  two  years  after  the  entry  of  order, 
decree  or  judgment.(mm) 

(hh)  Mexican  Cent.  R.  Co.  v. 

Eckman,  187  U.  S.  429-32.  23  S. 

Ct.  211.  47  L.  ed.  245;  Blythe  v. 

Hinckley,  173  U.  S.  501.  19  S. 

Ct.  497.  43  L.  ed.  783. 

(ii)Sun  Printing  &  Pub.  Ass’n. 
v.  Edwards,  121  Fed.  826.  58  C. 

C.  A.  162;  United  States  v.  Sutton, 

47  Fed.  129. 

(33)  In  re  Coe,  49  Fed.  481;  In 
re  Aspinwall’s  Estate.  90  Fed.  675. 

33  C.  C.  A.  217. 

(kk)  Crabtree  v.  Madden,  54  Fed. 

426.  4  C.  C.  A.  408;  Excelsior 


Wooden  Pipe  Co.  v.  Pacific  Bridge 
Co.,  109  Fed.  497.  48  C.  C.  A.  349. 

(ll)Wetmore  v.  Rymer,  169  U. 
S.  115.  18  S.  Ct.  293.  42  L.  ed. 

682. 

(mm) Allen  v.  Southern  Pac.  R. 
Co.,  173  U.  S.  479.  19  S.  Ct.  518. 

43  L.  ed.  775;  Holt  v.  Indiana 
Mfg.  Co.,  176  U.  S.  68.  20  S.  Ct. 

272.  44  L.  ed.  374;  Credit  Co.  v. 

Arkansas  Cent  R.  Co.,  128  U.  S. 
258.  9  S.  Ct.  107.  32  L.  ed.  448; 
Green  v.  Elbert,  137  U.  S.  615. 
11  S.  Ct  188.  34  L.  ed.  792. 
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The  court  of  appeals  act  of  1891,  section  11,  limits  appeal 
from  a  district  or  circuit  court  to  the  U.  S.  court  of  appeals 
to  six  months  after  entry  of  order  or  judgment.  To  appeal 
from  U.  S.  court  of  appeals  to  U.  S.  supreme  court  one  year 
is  the  limit. (nn) 

Party  must  elect,  either  to  go  to  supreme  court  on  question 
of  jurisdiction  alone,  or  go  to  the  U.  S.  court  of  appeals  on 
the  merits.  The  court  of  appeals  act  does  not  give  the  defeated 
party  a  right  to  have  his  case  finally  determined  on  the  merits, 
both  in  the  U.  S.  court  of  appeals  and  the  U.  S.  supreme 
court. (00) 

After  final  judgment  in  the  circuit  or  district  court,  a  party 
must  elect  whether  to  go  to  the  supreme  court  on  the  question 
of  jurisdiction  alone,  or  to  the  court  of  appeals  on  the  whole 
case;  if  he  elects  the  latter  course  the  court  of  appeals  has 
power  to  decide  the  question  of  jurisdiction.  (pp> 

The  U.  S.  supreme  court  construing  the  U.  S.  court  of  appeals 
act(qq)  said:  “We  conclude  that  if  the  jurisdiction  of  the 
circuit  court  is  in  issue  and  is  decided  in  favor  of  the  de¬ 
fendant,  that  virtually  disposes  of  the  case ;  the  plaintiff 
should  then  have  the  question  of  jurisdiction  certified  and 
take  his  appeal  or  writ  of  error  direct  to  the  supreme 
court;  or  plaintiff  may  go  to  trial,  if  judgment  be  ren¬ 
dered  in  favor  of  the  defendant  on  the  merits;  plaintiff’s 
recourse  then  is  to  appeal  to  the  U.  S.  court  of  appeals,  where, 
if  the  question  of  jurisdiction  arises  it  may  be  certified  to  the 
U.  S.  supreme  court;  or,  if  the  question  of  jurisdiction's  in 
issue  and  jurisdiction  is  sustained  in  the  circuit  court,  and  the 
judgment  on  the  merits  is  rendered  in  favor  of  the  plaintiff, 
the  defendant  may  elect  to  have  the  question  of  jurisdiction 


(nn)  Allen  v.  Southern  Pac.  R. 
Co.,  173  U.  S.  479-85.  19  S.  Ct. 

518.  43  L.  ed.  775. 

(00) Robinson  v.  Caldwell,  165  U. 
S.  359.  17  S.  Ct.  343.  41  L.  ed. 

745;  Chicago,  M.  &  St.  P.  R.  Co. 
v.  Evans,  19  U.  S.  App.  233.  58 

Fed.  433.  7  C.  C.  A.  290. 


(pp)  Northern  Pac.  R.  Co.  v. 
Glaspell,  4  U.  S.  App.  238.  49 

Fed.  482.  1  C.  C.  A.  327. 

(qq) United  States  v.  Jahn,  155 
U.  S.  109.  15  S.  Ct.  39.  39  L.  ed. 
87. 
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alone  certified  direct  to  U.  S.  supreme  court,  or  the  defendant 
may  carry  the  whole  case  to  the  U.  S.  court  of  appeals,  and 
have  the  question  of  jurisdiction  certified  by  the  court  of 
appeals  to  the  supreme  court;  or,  in  such  case  plaintiff  may 
question  the  jurisdiction  by  the  filing  of  cross  errors,  then  if 
desired  have  the  question  of  jurisdiction  certified  by  the  court 
of  appeals  to  the  supreme  court.” 

We  will  assume  that  the  state  court  granted  the  petition  for 
removal ;  that  the  United  States  circuit  court  denied  the  motion 
to  remand  to  the  state  court;  plaintiff  may  now  take  a  non¬ 
suit  in  the  U.  S.  court — provided  the  time  for  filing  suit  has 
not  expired — and  again  file  a  suit  in  the  state  court  for  $2,000 
or  less;  or  he  may  submit  to  an  involuntary  non-suit,  in  which 
event  he  has  one  year  in  which  to  file  another  suit ;  or  he  may 
proceed  in  the  federal  court,  take  a  rule  on  the  defendant  to 
plead,  go  to  trial  on  the  merits  and,  if  defeated,  raise  the 
question  of  jurisdiction  in  the  U.  S.  court  of  appeals,  and  by 
means  of  a  certificate  of  importance  in  the  U.  S.  court  of 
appeals  have  the  question  of  jurisdiction  passed  upon  by  the 
U.  S.  supreme  court. 

§  221.  Plea  of  not  guilty  (general  issue). 

In  the  Circuit  Court  of  the  United  States  for  the 
.  District  of  Illinois. 

. Term,  A.  D.  19.... 


John  Doe, 

Plaintiff, 

vs. 

N.  Y.  &  St.  L.  R.  R., 
Defendant. 


-Case  : 


And  the  defendant,  by  Bangs  &  Bangs,  its  attorneys,  comes 
and  defends  the  wrong  and  injury  when,  etc.,  and  says  it  is  not 
guilty  of  the  said  supposed  grievances  above  laid  to  its  charge, 
in  manner  and  form  as  the  said  John  Doe  hath  above  thereof 
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complained  against  it ;  and  of  this  the  said  N.  Y.  &  St.  L.  R.  R. 
puts  itself  upon  the  country. 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

Inasmuch  as  contributory  negligence  is  a  matter  of  defense 
in  the  federal  court,  the  following  plea  would  be  preferable  : 

§  222.  Plea  of  general  issue  and  contributory  negligence. 

(Style  of  cause.) 

The  defendant  for  plea  to  the  several  counts  of  the  declara¬ 
tion  says  it  is  not  guilty  of  the  wrongs  and  injuries  complained 
of  in  plaintiff’s  declaration,  and  avers  that  plaintiff  is  not 
entitled  to  a  recovery. 

And  for  a  further  plea  to  the  declaration  says,  the  injury 
complained  of  was  the  result  of  John  Doe’s  own  negligence, 
whereby  his  negligence  being  the  contributory  cause  of  the 
injuries,  the  defendant  is  not  liable. 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

Contributory  negligence  is  a  matter  of  defense  in  the  federal 
court.110 

Regardless  of  the  rule  in  the  state  court,  in  the  federal  court 
the  burden  is  on  the  defendant  to  prove  that  the  deceased  was 
guilty  of  negligence.111 

The  question  of  negligence,  contributory  negligence  and  as¬ 
sumption  of  risk,  held  to  be  questions  for  the  jury.112 

§  223.  Procedure. — The  case  finally  comes  on  for  trial,  a 
jury  is  called  as  in  the  state  court.  The  manner  of  procedure 
is  like  unto  the  state  court  except  that  instead  of  the  lawyers 

iiowatertown  (Town  of)  v.  mHemingway  v.  Illinois  Cen- 
Graves,  50  C.  C.  A.  172.  112  Fed.  tral  R.  Co.,  52  C.  C.  A.  477.  114 

183.  Fed.  843. 

iizDailey  v.  New  York,  N.  H.  & 
H.  R.  Co.,  167  Fed.  592. 
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writing  out  the  instructions,  the  judge  charges  the  jury.  If 
counsel  feel  that  the  judge  has  omitted  some  element,  he  may 
request  that  it  be  covered;  in  the  event  that  the  court  should 
not  do  so,  error  may  be  predicated.  Counsel  may  also  submit 
propositions  of  law  which,  if  denied,  error  may  be  assigned. 

When  there  is  a  statute  (state)  the  federal  judge  will  follow 
it  as  the  law,  but  when  there  is  not  a  statute,  and  the  rule  of 
common  law  is  one  way  in  the  federal  court,  and  another  way 
in  the  state  court,  he  will  follow  the  rule  in  the  United  States 
(or  federal)  courts.  If  the  state  court  has  construed  a  state 
statute,  the  United  States  court  will  adopt  that  construction. 

The  United  States  courts  follow  the  decisions  of  the  highest 
court  of  a  state  where  they  settle  rules  of  law  relating  to  real 
property.113 

The  pleadings  having  been  settled  the  case  is  set  down  for 
trial  by  the  clerk.  Perchance  an  important  witness  has  not 
put  in  his  appearance,  or  for  some  other  reason  a  continuance  is 
desired : 


§  224.  Affidavit  for  continuance. 

In  the  Circuit  Court  of  the  United  States  for  the 

. District  of  Illinois. 

. Term,  A.  D.  19. . . . 


John  Doe, 

Plaintiff, 

vs. 

N.  Y.  &  St.  L.  R,  R., 
Defendant. 


-Case : 


John  Doe,  the  above  named  plaintiff,  makes  oath  and  says 
that  he  can  not  safely  proceed  to  the  trial  of  this  cause  at  the 
present  term  of  this  court  on  account  of  the  absence  of  one 

H.  K.,  who  resides  at  . ,  (or  whose  residence  is  at 

the  time  unknown)  and  is  a  material  witness  on  the  part  of  this 
affiant. 


iisRomeu  v.  Todd,  206  U.  S.  358. 
27  S.  Ct.  724.  51  L.  ed.  1093. 
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This  affiant  further  says  that  he  expects  to  prove  by  the  said 
H.  K.  that  (here  set  forth  what  he  will  testify  to),  that  such 
testimony  of  said  witness  is  material  to  the  issues  involved, 
and  this  affiant  believes  the  same  to  be  true.  (Set  forth  the 
diligence  used  to  have  him  subpoenaed  or  located.) 

This  affiant  further  states  that  he  knows  of  no  other  person, 
or  persons,  by  whom  he  can  so  fully  prove  the  matters  above 
set  forth;  that  if  further  time  is  given  he  hopes  to  ascertain 
the  place  of  residence  of  the  said  H.  K. ;  that  this  affiant  expects 
to  procure  the  testimony  of  the  said  H.  K.  at  the  next  term  of 
this  court;  that  the  said  H.  K.  is  not  absent  by  the  consent 
of  this  affiant ;  that  this  publication  is  not  made  for  delay,  but 
that  justice  may  be  done. 

John  Doe. 

Subscribed  and  sworn  to,  etc. 

The  denial  of  a  motion  for  continuance  on  the  ground  of 
absence  of  counsel  and  witnesses  was  not  an  abuse  of  discre¬ 
tion,  where  no  satisfactory  showing  of  diligence  was  made.114 

If  the  court  indicates  that  he  considers  the  affidavit  sufficient, 
it  sometimes  happens  rather  than  have  the  cause  continued, 
opposite  counsel  will  admit  the  affidavit.  In  such  case  the 
affidavit  is  read  to  the  jury.  If  objection  is  made,  only  such 
parts  will  be  read  as  is  competent  testimony.115 

Each  side  has  five  peremptory  challenges.116  Simply  because 
there  are  two  defendants  in  a  personal  injury  suit  is  no  reason 
why  each  side  should  have  more  than  five  peremptory  chal¬ 
lenges.117  Jurors  in  U.  S.  court  must  possess  like  qualifica¬ 
tions  as  jurors  of  the  district  court  of  law  in  such  state. (rr) 


n^Copper  River  Mineral  Co.  v. 
McClellan,  70  C.  C.  A.  623.  138 

Fed.  333. 

usSlate  v.  Eisenmeyer,  94  Ill. 
96;  Chicago  City  R.  Co.  v.  Duffin, 
126  Ill.  100.  18  N.  E.  279. 

neHurd’s  R.  S.  1908,  p.  1629,  sec. 
69. 


ii^North  American  Restaurant 
&  Oyster  House  v.  McElligott,  227 
Ill.  317-20.  81  N.  E.  388. 

(rr)  Ann.  Fed.  St,  vol.  4,  p.  737, 
sec.  800;  United  States  v.  Benson, 
67  Fed.  896. 
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A  trial  judge  in  a  federal  court  is  not  entitled,  on  his  own 
view  of  the  evidence,  to  direct  a  verdict,  where  there  is  a  posi¬ 
tive  conflict  in  the  evidence  on  a  material  issue.118 

Assuming  that  plaintiff  won,  the  verdict  being  for  $5,000.) 


§  225.  Motion  for  new  trial. 

In  the  Circuit  Court  of  the  United  States  foir,the 

.  District  of  Illinois. 

. Term,  A.  D.  19.... 


John  Doe, 

Plaintiff, 

vs. 

N.  Y.  &  St.  L.  R.  R., 
Defendant. 


-Case : 


And  now  comes  the  defendant  in  the  above  entitled  cause 
and  moves  the  court  to  set  aside  the  verdict  of  the  jury  ren¬ 
dered  herein  and  to  grant  a  new  trial,  and  for  grounds  of  this 
motion  the  defendants  shows: 


First.  That  the  verdict  is  against  the  weight  of  the  evidence. 

Second.  That  the  verdict  is  against  the  law. 

Third.  That  the  verdict  is  against  the  law  and  evidence. 

Fourth.  That  the  court  admitted  over  the  objection  of  the 
defendant  improper  and  illegal  evidence  on  the  part  of  the 
plaintiff. 

Fifth.  That  the  court  refused  to  admit  proper  and  legal 
evidence  on  the  part  of  the  defendant. 

Sixth.  The  court  erred  in  giving  to  the  jury  improper  in¬ 
structions  on  behalf  of  the  plaintiff. 

Seventh.  The  court  erred  in  not  giving  the  peremptory  in¬ 
struction  at  the  close  of  plaintiff’s  evidence. 


usMinahan  v.  Grand  Trunk 
Western  R.  Co.,  70  C.  C.  A.  463. 
138  Fed.  37. 
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Eighth.  The  court  erred  in  not  giving  the  peremptory  in¬ 
struction  at  the  close  of  all  the  evidence. 

Ninth.  And  for  other  good  and  sufficient  reasons. 

(If  any  other  ground  it  should  be  set  forth.) 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

If  it  is  desired  a  motion  in  arrest  of  judgment  be  filed  also, 
the  better  rule  is  to  dispose  of  the  motion  for  a  new  trial,  be¬ 
fore  the  motion  in  arrest  of  judgment  is  made.119 


§  226.  Form  of  motion  in  arrest  of  judgment. 

In  the  Circuit  Court  of  the  United  States  for  the 

.  District  of  Illinois. 

. Term,  A.  D.  19 ... . 


John  Doe, 

Plaintiff. 

vs. 

N.  Y.  &  St.  L.  R.  R. 

Defendant. 


-Case : 


Now  comes  the  defendant  by  its  attorneys,  Bangs  &  Bangs, 
and  moves  the  court  to  arrest  the  judgment  in  the  above  en¬ 
titled  cause,  for  the  following  reasons,  to-wit: 

First.  The  declaration  does  not  state  a  good  cause  of  action. 

Second.  The  declaration  does  not  state  that  the  servants 
of  the  defendant  whose  negligence  was  the  proximate  cause 
of  the  injury,  were  nc\  fellow  servants  of  plaintiff. 

Third.  The  verdict  of  the  jury  is  contrary  to  the  findings  of 
fact  as  shown  by  the  jury’s  answer  to  special  interrogatory 
No.  1.  and  2. 

Fourth.  And  for  other  good  and  sufficient  reasons. 

(Set  forth  any  other  grounds  desired.) 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

nsLewiston  (Town  of)  v.  Proc¬ 
tor,  27  Ill  414. 
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The  circuit  court  has  power  in  its  discretion  to  allow  plain¬ 
tiff  to  amend  his  petition  after  judgment  has  been  entered  in 
his  favor.120 

The  United  States  supreme  court  will  not  follow  a  state 
court  blindly.121 

In  the  death  of  either  party  to  a  suit  it  is  provided  in  the 
United  States  statutes  “that  the  representatives  of  such  de¬ 
ceased  party  may  be  made  a  party  to  the  suit.”122 

Where  there  is  no  evidence  sustaining  certain  counts  in  the 
declaration  as  to  defendant’s  negligence,  he  is  entitled  to  an 
instruction  that  no  recovery  can  be  had  on  those  counts.123 

An  employe  is  entitled  to  assume  that  his  employer  has  used 
due  care  to  provide  reasonably  safe  appliances  for  the  doing 
of  his  work.  Knowledge  of  the  increased  hazard  will  not  be 
imputed  to  an  employe.  It  is  a  question  for  the  jury  as  to 
whether  he  had  actual  knowledge  of  the  danger.124 

Assuming  that  the  plaintiff  has  won,  the  jury  having  found 
a  verdict  in  his  favor. 


§  227.  Motion  overruled. — The  court  may  grant  the  motion 
or  overrule.  If  overruled,  he  will  enter  an  order  something  like 
unto  this: 

. 19....  Motion  for  new  trial  overruled.  Judg¬ 
ment  entered  on  verdict  for  $ .  and  costs.  To  which 

ruling  of  the  court,  in  overruling  said  motion  for  new  trial  (if 
a  motion  in  arrest,  state  what  was  done  with  it)  and  the  ren¬ 
dering  of  such  judgment,  counsel  for  the  defendant  excepts. 
Appeal  prayed  for  to  the  United  States  Circuit  Court  of  Appeals 


i20Tennessee  v.  Condon,  189  U. 
S.  64.  23  S.  Ct.  579.  47  L.  ed. 

709. 

iziRailroad  Co.  v.  National 
Bank,  102  U.  S.  14.  26  L.  ed.  61; 
Bancroft  v.  Hambly,  36  C.  C.  A. 
595.  94  Fed.  975. 


122I8  Stat.  L.  473.  4  Fed.  Ann. 
Stat..  p.  385,  sec.  9. 

i23Wilmington  Star  Min.  Co.  v. 
Fulton.  205  U.  S.  60.  27  S.  Ct. 

412.  51  L.  ed.  708. 

i24Texas  &  P.  R.  Co.  v.  Swear¬ 
ingen,  196  U.  S.  51.  25  S.  Ct.  164. 
49  L.  ed.  382. 
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for  the  Seventh  Circuit.  (Bond  will  be  fixed  at  a  sufficient 
amount  to  protect  judgment  and  court  costs.)  Bill  of  exceptions 
to  be  filed  within . days  from  date. 


§  228.  Appeal  or  writ  of  error. — Writ  of  error  will  run 
from  the  United  States  circuit  court  of  appeals,  seventh  circuit 
which  is  continually  in  session  and  meets  in  Chicago — for  the 
hearing  of  causes  the  court  holds  the  first  Tuesday  in  October 
and  January  and  the  second  Tuesday  in  April  of  each  year.  To 
appeal  a  case  in  the  federal  court  the  practice  is  quite  different 
from  the  state  court.  While  the  praecipi  for  writ  of  error  in 
the  state  court  is  filed  in  the  court  above,  in  the  United  States 
court  it  is  filed  in  the  court  where  judgment  was  rendered.  In 
a  suit  such  as  this  writ  of  error  (and  not  appeal)  is  the  method. 

“That  no  appeal  or  writ  of  error  by  which  any  order,  judg¬ 
ment  or  decree  may  be  reviewed  in  the  circuit  court  of  appeals 
under  the  provision  of  this  act  shall  be  taken  or  sued  out  except 
within  six  months  after  the  entry  of  the  order,  judgment  or 
decree  sought  to  be  reviewed.”125 

Writ  of  error  must  be  filed  in  the  court  where  the  judgment 
was  rendered.  Time  cannot  be  extended  even  by  agreement  of 
parties.126  The  remedy  by  appeal  in  the  federal  court  is  con¬ 
fined  to  equity  and  admiralty  cases  and  brings  to  the  appellate 
court  the  facts  as  well  as  the  law.127 

An  amendment  to  the  writ  may  be  permitted  after  the  time 
has  elapsed.128 

Time  does  not  begin  to  run  until  motion  for  new  trial  is  dis¬ 
posed  of.129 

A  failure  to  file  an  assignment  of  errors  within  six  months 
after  judgment  is  fatal  to  the  review.130 


12526  Stat.  L.  829.  4  Fed.  Ann. 
Stat.,  p.  428,  sec.  11. 

isestevens  v.  Clark,  10  C.  C.  A. 
879-81.  62  Fed.  321. 

i27Stevens  v.  Clark,  10  C.  C.  A. 
379-81.  62  Fed.  321. 

izscotter  v.  Alabama  G.  S.  R. 
Co.,  10  C.  C.  A.  35.  61  Fed.  747. 


i29Kingman  &  Co.  v.  Western 
Mfg.  Co.,  170  U.  S.  675.  18  S.  Ct. 
786.  42  L.  ed.  1192. 

i30United  States  v.  Goodrich,  4 
C.  C.  A.  160.  54  Fed.  21;  Union 

Pacific  R.  Co.  v.  Colorado  Eastern 
R.  Co.,  4  C.  C.  A.  161.  54  Fed. 

22. 
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If  the  judgment  rendered  in  the  district  court  against  two 
defendants,  both  must  join  in  suing  out  writ  of  error.  If  but 
one  takes  action,  it  must  appear  that  the  other  was  invited  to 
join  in  doing  so  and  refused.131 

Or,  if  appeal  is  taken  in  open  court  at  the  term  when  the 
decree  was  rendered,  it  brings  within  its  jurisdiction  all  parties  to 
the  suit.132 


§  229.  Bill  of  exceptions  in  United  States  Court. 

In  the  Circuit  Court  of  the  United  States  for  the 
.  District  of  Illinois. 

. Term,  A.  D.  19 _ 

John  Doe 

Plaintiff. 

v.  -No . Bill  of  Exceptions,  U.  S. 

N.  Y.  &  St.  L.  R.  R.  Court. 

Defendant.  _ 

Be  it  remembered  that  on  the  trial  of  this  cause  in  this  court, 

at . .  .the  following  proceedings  were  had,  to- wit:  A  jury 

was  impanelled  and  sworn  according  to  law,  and  thereupon  the 
plaintiff,  to  sustain  the  issue  upon  his  part,  offered  the  follow¬ 
ing  witnesses  as  his  evidence  in  chief :  *  *  *  *  * 

Here  set  forth  the  plaintiff’s  testimony  at  length  including 
documentary  evidence  introduced.  To  be  in  a  position  to  take 
advantage  of  any  incompetent  testimony  or  any  adverse  ruling 
it  must  appear  that  an  objection  was  made;  if  overruled,  that 
an  exception  was  taken. 

At  the  close  of  the  foregoing  evidence  in  chief  on  behalf  of 
the  plaintiff,  counsel  for  the  defendant  moved  the  court  to 
direct  a  verdict  for  the  defendant,  submitting  the  same  and 
reasons  therefor  in  writing,  in  the  words  and  figures  following: 
(Here  insert  the  motion.) 

isiEstis  v.  Traube,  128  U.  S.  225-  i32Kidder  v.  Fidelity  Insurance 
30.  9  S.  Ct.  58.  32  L.  ed.  437;  Trust  &  Safe  Deposit  Co.,  44  C.  C 

Davis  v.  Mercantile  Trust  Co.,  152  A.  593.  105  Fed.  821. 

IT.  S.  590.  14  S.  Ct.  328.  38  L.  ed. 

563. 
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(If  the  motion  was  granted,  that  means  that  plaintiff  must 
either  take  a  non-snit  or  have  the  docket  placed  in  shape  for 
an  appeal  from  the  judgment  of  the  non-suit.  It  must  appear 
that  an  exception  was  taken  to  the  ruling  of  the  court.) 

If  the  motion  to  direct  is  overruled,  it  should  appear  that  an 
exception  was  taken.  Then  follows  the  testimony  of  the  various 
witnesses  for  the  defendant.  If  there  is  any  incompetent  testi¬ 
mony  introduced,  it  should  appear  as  having  been  objected  to; 
if  overruled,  an  exception  taken. 

In  preparing  a  bill  of  exceptions  in  the  United  States  court 
counsel  should  be  particular  to  have  any  objection  made  specific. 
The  grounds  for  the  objection  must  be  pointed  out,  in  order  to 
furnish  sufficient  basis  for  review  in  an  appellate  court. 

If  the  peremptory  instruction  was  offered  at  the  close  of  plain¬ 
tiff’s  case,  it  must  appear  that  counsel  excepted  to  the  ruling  of 
the  court  in  overruling  the  same.  Likewise  is  the  peremptory 
instruction  was  offered  at  the  close  of  all  the  evidence.  If  over¬ 
ruled,  it  must  appear  that  an  exception  was  taken  to  the  ruling 
of  the  court.  The  peremptory  instructions  should  be  marked 
“Refused.”  If  any  documentary  evidence  was  introduced  on 
behalf  of  plaintiff  which  counsel  for  the  defendant  considered 
incompetent,  irrelevant  or  immaterial,  it  must  appear  that  an 
objection  was  had ;  not  a  general  objection,  but  specific;  a  setting 
forth  why  such  documentary  evidence  is  incompetent. 

If  any  oral  or  documentary  evidence  was  introduced  on  be¬ 
half  of  the  defendant,  counsel  for  plaintiff  should  have  objected. 
He  must  see  that  his  objection  (specifically  set  forth)  appears; 
and  if  overruled,  that  the  ruling  was  excepted  to.  It  should  then 
appear  that  counsel  for  plaintiff  and  defendant  argued  the  case 
to  the  jury,  after  which  the  court  charged  the  jury  as  follows: 
(Here  should  appear  the  charge  in  full.) 

If  there  is  any  portion  of  such  charge  that  counsel  for  plain¬ 
tiffs  or  defendants  believes  does  not  correctly  state  the  law,  it 
should  be  specifically  pointed  out,  and  it  must  appear  that  the 
same  was  objected  to,  overruled  and  excepted  to.  If  counsel  for 
plaintiff  has  offered  any  instructions  or  propositions  of  law,  and 
they  were  refused,  it  must  so  appear  and  an  exception  was 
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taken  to  the  ruling  of  the  court.  If  counsel  for  defendant  had 
offered  any  instructions  or  propositions  of  law  and  the  judge 
refused  to  give  them  to  the  jury,  they,  too,  must  appear  and 
that  an  exception  was  taken. 

The  jury  thereupon  retire  to  consider  their  verdict,  and  having 
returned  into  court  a  verdict  for  the  plaintiff  (or  the  defendant), 
(here  insert  the  verdict)  the  defendant  (or  plaintiff)  thereupon 

filed  a  motion  for  new  trial.  Afterwards,  on  to-with  the . 

day  of . 19. . .  .the  court  overruled  the  motion  for  a  new 

trial.  (If  there  was  a  motion  in  arrest  of  judgment  filed,  it 
should  be  incorporated  in  the  bill  of  exceptions.  It  should  appear 
that  an  exception  was  taken  to  its  being  overruled.)  (Here 
insert  the  opinion  of  the  court,  if  one  was  rendered.)  To 
which  ruling  of  the  court,  in  overruling  said  motion  and  render¬ 
ing  judgment,  the  defendant  then  and  there  excepted. 

And  now,  in  furtherance  of  justice  and  that  the  right  may  be 
done,  the  defendant  N.  Y.  &  St.  L.  R.  R.  (or  plaintiff)  tenders 
and  presents  as  its  bill  of  exceptions  in  this  case  to  the  action  of 
the  court,  and  prays  that  the  same  may  be  settled  and  allowed 
and  signed  and  sealed  by  the  court  and  made  a  part  of  the 

record,  and  the  same  is  accordingly  done  this,  the . day 

of . 19....  F.  R.  W.  (Seal.) 

Trial  Judge. 

No  oral  testimony  or  documentary  evidence,  other  than  that 
incorporated  in  the  bill  of  exceptions,  will  be  considered.  Rule 
10  of  the  United  States  court  of  appeals  provides  that  “only 
such  portions  of  the  judge’s  charge  as  are  objected  to  and  only 
such  statement  of  the  evidence  as  is  necessary  to  a  review  shall 
be  incorporated  in  the  bill  of  exceptions.”133 

As  stated  by  Justice  Gray,134  by  the  uniform  course  of  deci¬ 
sion,  no  exceptions  to  rulings  at  a  trial  can  be  considered  by  this 


^Merchants’  Ins.  Co.  of  New¬ 
ark,  N.  J.  v.  Buckner,  49  C.  C.  A. 
80.  110  Fed.  345;  Baltimore  & 

Ohio  R.  Co.  v.  Hellenthal,  31  C.  C. 
A.  414.  88  Fed.  116;  Burton  v. 

Driggs,  87  U.  S.  (20  Wall.)  125. 


22  L.  ed.  299;  Toplitz  v.  Hedden. 
146  U.  S.  252.  13  S.  Ct.  70.  36 

L.  ed.  961. 

i34Michigan  Ins.  Bank  v.  El- 
dred,  143  U.  ,S.  293-8.  12  S.  Ct 

450.  36  L.  ed.  162. 
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court,  unless  they  are  taken  at  the  trial  and  were  also  embodied 
in  a  formal  bill  of  exceptions  presented  to  the  judge  at  the  same 
term,  or  within  further  time  allowed  by  order  entered  at  that 
term  or  by  standing  rule  of  court  or  by  consent  of  parties. 

Therefore,  the  bill  of  exceptions  must  be  filed  at  the  time 
allowed  by  the  court  when  he  overruled  the  motion  for  a  new 
trial,  entered  judgment  on  the  verdict  and  defendant  prayed  an 
appeal,  and  the  judge  entered  the  order. 

The  bill  of  exceptions  shall  not  contain  all  of  the  charge  and 
general  exceptions  thereto,  but  the  party  excepting  must  state 
distinctly  the  several  matters  of  law  in  such  charge  to  which 
he  excepts ;  and  these  matters  of  law  and  these  only  shall  be 
inserted  in  the  bill  of  exceptions.135 

The  exceptions  to  the  ruling  of  the  court  below  must  be  taken 
at  the  time  and  stated  in  the  bill  of  exceptions  or  they  will  not 
be  considered  in  the  appellate  court.  They  should  be  specifically 
and  fully  set  out.  A  defense  not  considered  nor  determined  in 
the  lower  court  may  not  be  urged  in  the  court  of  appeals  nor 
the  supreme  court.136 

A  bill  of  exceptions  in  a  case  tried  in  a  federal  court  may  be 
settled  at  any  time  during  the  term ;  or,  if  order  entered  during 
the  term,  until  the  time  mentioned  therein.137 

§  230.  Petition  for  writ  of  error,  United  States  Court. 

(File  in  the  court  where  judgment  was  obtained.) 

In  the  Circuit  Court  of  the  United  States  for  the 
. District  of  Illinois. 

. Term,  A.  D.  19 _ 


i35Rule  10  United  States  circuit 
court  of  appeals,  seventh  circuit. 

iso  Allis  v.  United  States,  155  U. 
S.  117.  15  S.  Ct.  36.  39  L.  ed.  91. 


i37Minahan  v.  Grand  Trunk 
Western  R.  Co.,  70  C.  C.  A.  463. 
138  Fed.  37. 
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John  Doe, 

Defendant  in  Error, 
v. 

N.  Y.  &  St.  L.  R.  R., 

Plaintiff  in  Error. 


-  To  appeal  from  the  .Circuit  Court 
of  the  United  States  for  the 

. District  of  Illinois 

to  the  United  States  Circuit 
Court  of  Appeals,  Seventh 
Circuit. 


Please  issue  writ  of  error  in  the  above  entitled  cause,  return¬ 
able  to  the . term  of  the  United  States  Circuit  Court  of 

Appeals  for  the  Seventh  Circuit. 

Dated  this . day  of . 19 ... . 

Bangs  &  Bangs, 
Attorneys  for  Plaintiff  in  Error. 

(Let  the  writ  issue  upon  plaintiff  in  error  filing  bond  in  the 
sum  of  $ . )  W.  R.  W.,  Judge. 

(The  bond  is  usually  made  large  enough  to  protect  the  judg¬ 
ment,,  interest  thereon  and  court  costs.) 

A  judgment  in  an  action  at  law  (or  for  damages  for  personal 
injury)  is  not  reviewable  in  the  circuit  court  of  appeals  upon 
an  appeal.  The  proper  method  is  by  writ  of  error  with  citation 
to  adverse  parties.138 

No  writ  of  rreor  shall  be  allowed  until  assignment  of  errors 
has  been  made.139  A  writ  of  error  will  not  be  allowed  until  the 
plaintiff  in  error  files  with  the  clerk  of  the  court  below  an  assign¬ 
ment  of  errors,  which  shall  set  out  separately  and  particularly 
each  error  asserted  and  intended  to  be  urged.140 


i38Nelson  y.  Huidekoper,  13  C. 
C.  A.  658.  66  Fed.  616. 

isfRule  11,  United  States  circuit 
court  of  appeals,  seventh  circuit. 


nounited  States  v.  Goodrich,  4 
C.  C.  A.  160.  54  Fed.  21;  Mutual 

Life  Ins.  Co.  of  New  York  v.  Con- 
oley,  11  C.  C.  A.  116.  63  Fed. 

180. 
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§  231.  Writ  of  error,  federal  court  to  a  federal  court. 

(File  in  court  where  judgment  was  obtained.) 


In  the  Circuit  Court  of  the  United  States  for  the 

.  District  of  Illinois. 

. Term,  A.  D.  19 _ 


John  Doe, 

Defendant  in  Error, 
vs. 

N.  Y.  &  St.  L.  R.  R. 
Plaintiff  in  Error, 


Writ  of  error  from  the  United  States 
Circuit  Court  of  Appeals,  Seventh 
Circuit,  to  the  Circuit  Court  of 

the  United  States  for  the . 

District  of  Illinois. 


The  United  States  of  America,  ss: 

The  President  of  the  United  States,  to  the  honorable,  the  judge 
of  the  Circuit  (or  District)  Court  of  the  United  States  for 

the . District  of  Illinois,  greeting : 

Because  in  the  record  and  proceedings,  as  also  in  rendition 
of  the  judgment  of  a  plea  which  is  in  the  said  Circuit  (or  Dis¬ 
trict)  Court  before  you,  between  John  Doe,  and  N.  Y.  &  St.  L. 
R.  R.  as  by  its  complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to  both  parties 
aforesaid  in  this  behalf,  do  command  you,  if  judgment  be  there¬ 
in  given,  that  then  under  your  seal,  distinctly  and  openly, 
you  send  the  record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  United  States  Circuit  Court  of 
Appeals,  for  the  Seventh  Circuit,  so  that  you  have  the  same 

at  Chicago  on  the  .  Monday  of  .  next,  in 

said  United  States  Circuit  Court  of  Appeals,  to  be  then  and 
there  held,  that  the  records  and  proceedings  aforesaid  be  in¬ 
spected,  the  said  United  States  Circuit  Court  of  Appeals 
Seventh  Circuit,  may  cause  further  to  be  done  therein  to 
correct  that  error  what  of  right,  and  according  to  the  laws  and 
customs  of  the  United  States  should  be  done. 

Witness  the  Honorable  M.  M.,  Circuit  (or  District)  Judge 
f  said  circuit  this . day  of . ,  A.  D.  19. . . . 

M.  M.,  Judge. 
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(A  writ  of  error  may  be  allowed  by  the  district  judge  or  any 
judge  of  the  United  States  Court  of  Appeals  of  that  circuit.) 

No  appeal  or  writ  of  error  will  lie  to  the  United  States  cir¬ 
cuit  court  of  appeals  unless  sued  out  within  six  months.141 

After  the  bond  has  been  approved,  and  counsel  for  plaintiff 
in  error  has  filed  his  assignment  of  errors,  the  judge  will  prob¬ 
ably  grant  the  writ  of  error.142 

A  writ  of  error  is  served  by  lodging  a  copy  thereof  in  the 
office  of  the  clerk  of  the  court  where  judgment  was  ren¬ 
dered.  (ss> 


§  232.  Copy  of  bond. 

(File  in  court  where  judgment  obtained.) 

(Style  of  cause.) 

Know  all  men  by  these  presents:  That  we,  N.  Y.  &  St.  L. 

R.  R.,  as  principal,  and  . ,  as  surety,  are  held  and 

firmly  bound  unto  John  Doe,  and  his  attorneys,  executors,  ad¬ 
ministrators,  or  assigns,  to  which  payment  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  executors  and  adminis¬ 
trators  firmly  and  securely  by  these  presents. 

Sealed  with  our  hands  and  dated  this  .  day  of 

. ,19 . 

Whereas,  lately  at  the  setting  of  the  United  States  Court  for 

the . District  of . at . in  a  certain  suit  therein 

pending  wherein  John  Doe  was  plaintiff  and  defendant  in 
error,  and  the  N.  Y.  &  St.  L.  R.  R.  was  defendant  and  plaintiff 
in  error,  a  judgment  was  rendered  against  the  said  N.  Y.  &  St. 
L.  R.  R.  and  the  said  N.  Y.  &  St.  L.  R.  R.  having  obtained  a 
writ  of  error  and  filed  a  copy  thereof  in  the  clerk’s  office  of 
the  said  court  to  reverse  the  judgment  in  the  aforesaid  suit, 


14126  U.  S.  Stat  L.  829.  Fed. 
Stat.  Ann.,  p.  428,  sec.  11. 

i42Rule  11,  United  States  circuit 
court  of  appeals,  seventh  circuit; 
United  States  v.  Goodrich,  54  Fed. 
21.  4  C.  C.  A.  160;  Mutual  Life 

Ins.  Co.  of  New  York  v.  Conoley, 
63  Fed.  180.  11  C.  C.  A.  116. 


(ss)  Davidson  v.  Lanier,  72  U. 
S.  (4  Wall.)  447.  18  L.  ed.  377; 

In  the  event  of  the  death  of  a 
party  to  a  suit,  see  rule  19,  C.  C. 
A.  ,  and  rule  19,  supreme  court; 
4  Fed.  Ann.  Stat.,  p.  601,  sec.  955. 
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and  a  citation  directed  to  the  John  Doe  citing  and  admonoshing 
him  to  be  and  appear  at  the  session  of  the  Circuit  Court  of  Ap¬ 
peals  of  the  United  States  at  Chicago  within  thirty  days  from 
the  date  thereof. 

Now  the  condition  of  the  above  obligation  is  such  that  if  the 
said  N.  Y.  &  St.  L.  R.  R.  shall  prosecute  said  writ  of  error  to 
effect  and  answer  all  damages,  judgments  and  costs,  if  he  fails 
to  make  his  plea  good,  then  this  obligation  to  be  void,  else  to 
remain  in  full  force  and  virtue. 

Signed.  N.  Y.  &  St.  L.  R.  R.  (Seal.) 

By  John  Bangs,  its  Attorney, 
John  Bangs.  (Seal.) 

(The  surety  should  qualify.) 

Approved  by  C.  H.,  judge  of  the  Circuit  Court  of  the  United 
States  of  America  for  the . District  of . 

A  bond  is  ordinarily  essential  on  writ  of  error  (or  appeal) 
to  prosecute  in  the  appellate  Court,  although  it  is  not  essential 
to  the  taking  of  appeal  or  the  sueing  out  a  writ  of  error.  The 
bond  may  be  filed  after  the  statutory  time  for  appeal  or  writ 
of  error  has  expired.143  Poor  person  has  no  right  to  appeal 
his  case  in  U.  S.  court  without  giving  a  bond.(tt> 

§  233.  Plaintiff  when  a  poor  man  not  required  to  give  a  cost 
bond  in  United  States  court. — If  the  plaintiff  had  been  non¬ 
suited,  and  from  such  non-suit  he  desires  to  appeal  and  is 
unable  to  give  a  cost  bond,  the  court  may  permit  a  cash  de¬ 
posit  as  security,  as  follows: 

§  234.  Cash  deposit  security. 

In  the  Circuit  (or  District)  Court  of  the  United 

States  for  the  .  District  of  Illinois. 

. Term,  A.  D.  19. . . . 


i43Evans  v.  State  Bank,  134  U. 
S.  330.  10  S.  Ct.  493.  33  L.  ed. 

917;  Noonan  v.  Chester  Park  Ath¬ 
letic  Club  Co.,  35  C.  C.  A.  457. 
93  Fed.  576. 


(tt)Gallaway  v.  State  Nat.  Bank 
of  Ft.  Worth,  186  U.  S.  177-8.  22 

S.  Ct.  811.  46  L.  ed.  1111. 
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CASH  DEPOSIT 


[§  234 


John  Doe, 

Plaintiff  in  Error. 

YS. 

N.  Y.  &  St.  L.  R.  R. 
Defendant  in  Error. 


-Case : 

Writ  of  error  from  the  Circuit  Court 
of  Appeals,  Seventh  Circuit,  to  the 
Circuit  Court  of  the  United  States 
. District  of  Illinois. 


The  plaintiff  herein  having  sued  out  a  writ  of  error  herein 
to  remove  this  case  to  the  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  to  reverse  the  judgment  entered  herein  on 

the . day  of . ,19 _ ,  it  is  hereby  ordered 

that  he  may  deposit  $ . ,  in  lawful  money  of  the  United 

States,  with  the  clerk  of  this  court,  in  lieu  of  a  bond  as  security 
for  costs  on  said  writ  of  error. 

0.  H.,  Judge. 


§  235.  Affidavit  by  poor  person  to  dispense  with  security 
for  costs. 

(Style  of  cause.) 

John  Doe,  plaintiff,  being  duly  sworn,  on  oath  says  that  he 
is  a  poor  citizen  of  the  United  States  of  America;  that  he  is 
the  plaintiff  in  the  above  entitled  cause  and  is  entitled  to  com¬ 
mence  and  maintain  the  same  in  said  court. 

Plaintiff  further  states  the  fact  to  be  that  he  is  a  poor  person 
and  unable  to  pay  the  costs  of  said  action  or  to  give  security 
for  the  same,  and  that  he  believes  he  is  entitled  to  the  redress 
he  seeks  by  such  action,  and  that  the  nature  of  his  cause  of 
action  is  correctly  and  concisely  set  out  in  his  petition  in  said 
cause. 

Plaintiff  further  states  that  this  affidavit  is  made  and  filed 
for  the  purpose  of  availing  himself  of  the  rights  and  privileges 
in  such  case  provided  by  the  act  of  Congress  (2)  chapter  209, 
approved  July  20,  A.  D.  1892. 

(Signed.)  John  Doe. 

Subscribed  by  the  said  John  Doe  in  my  presence  and  by  him 

sworn  to  before  me  this . day  of . ,  A.  D.  19. . . . 

J.  K., 

Clerk  (or  Notary  Public.) 
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A  rule  of  court  requiring  a  person  applying  for  leave  to 
prosecute  as  a  poor  person  to  make  an  agreement  to  pay  the 
costs  out  of  money  obtained  from  the  suit  or  compromise ;  that 
his  attorney  shall  also  file  an  agreement  to  see  that  the  costs 
are  paid  out  of  the  first  money  received  from  the  litigation, 
etc.,  places  upon  the  applicant  a  burden  not  contemplated  by 
the  statute ;  nor  is  it  necessary  to  have  it  appear  that  the  appli¬ 
cant  is  a  pauper;  the  intention  of  the  law  was  to  confer  this 
right  upon  poor  persons.144 

It  has  been  held  that  the  act  of  congress  permitting  persons 
to  sue  as  poor  persons  does  not  apply  in  appellate  proceed¬ 
ings.145 

In  some  of  the  district  courts  in  addition  to  the  foregoing 
affidavits,  an  affidavit  is  also  required  from  the  attorney  for 
plaintiff  to  the  effect  that  he  had  looked  into  the  merits  of 
plaintiff’s  alleged  cause  of  action  and  that  he  believes  the  case 
a  meritorious  one,  and  that  plaintiff’s  counsel  has  no  interest 
in  said  cause  of  action ;  that  if  the  suit  is  prosecuted  to  a  final 
termination  and  a  recovery  is  had,  that  he  will  endeavor  to 
protect  the  court  attaches  in  collecting  their  costs,  fees,  etc. 

This  affidavit  is  not  often  required  for  judges  recognize  the 
fact  that  attorneys  seldom,  if  ever,  take  a  case  unless  it  is 
considered  meritorious,  and  that  no  reputable  attorney  would 
think  of  swindling  the  clerk  of  marshal  out  of  their  fees,  or 
permit  another  to  do  so  if  in  his  power  to  prevent. 

Should  a  cost  bond  be  required  this  form  may  be  used : 

§  236.  Cost  bond. 

(Style  of  cause.) 

I  hereby  acknowledge  myself  as  security  for  costs  in  the 
above  entitled  cause. 

Q.  D.  (Seal.) 

^People  (ex  rel.)  v.  Chytraus,  ^Bradford  v.  Southern  R.  Co., 
228  Ill.  194.  81  N.  E.  844.  195  U.  S.  243.  25  S.  Ct.  55.  49  L. 

ed.  178. 
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[§  236 


Taken  and  acknowledged  before  me  this  .  day  of 


19.... 


J.  T., 

Clerk  of  the  Circuit  (or  District)  Court  of  the  United  States, 
. District  of . 


Justification  of  surety. 

(Style  of  Cause.) 

I,  Q.  D.,  a  resident  of  said  district,  do  solemnly  swear,  that 

after  paying  my  just  debts  and  liabilities  I  am  worth . 

dollars  in  real  estate  within  the  jurisdiction  of  this  court,  and 
subject  to  execution,  levy  and  sale. 

Q.  D. 


Sworn  to  and  subscribed  before  me  this  .  day  of 

. ,  19.... 

J.  T., 

Clerk  of  the  District  (or  Circuit)  Court  of  the  United  States 
for  the . District  of . 


§  237.  Assignment  of  errors. — Counsel  for  plaintiff  in  error 
should  then  file  with  the  clerk,  together  with  his  petition  for 
writ  of  error,  his  assignment  of  errors,  which  may  be  in  the 
following  form: 


ASSIGNMENT  OF  ERROLJ. 


(File  in  court  where  trial  was  had.) 

In  the  Circuit  Court  of  the  United  States  for  the 
. District  of  Illinois. 


John  Doe, 

Defendant  in  Error, 
vs. 

N.  Y.  &  St.  L.  It.  It. 

Paintiff  in  Error. 


Term,  A.  D.  19 _ 


-  Writ  of  error  from  the  United  States 
Circuit  Court  of  Appeals,  Seventh 
Circuit,  to  the  Circuit  Court  for 
the  .  District  of  Illinois. 


1.  The  trial  court  erred  in  not  giving  to  the  jury  the  per¬ 
emptory  instruction  at  the  close  of  plaintiff’s  evidence. 
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2.  The  trial  court  erred  in  not  giving  the  peremptory  in¬ 
struction  at  the  close  of  all  the  evidence. 

3.  The  verdict  is  against  the  law. 

4.  The  verdict  is  against  the  evidence. 

5.  The  trial  court  erred  in  not  holding,  as  a  matter  of  law, 
that  plaintiff  was  guilty  of  contributory  negligence. 

6.  The  trial  court  erred  in  his  charge  to  the  jury  wherein 
he  said,  “The  court  instructs  you  that  in  this  case  the  act  of 
congress  is  involved  and  even  though  you  may  believe  that 
plaintiff  knew  before  he  attempted  to  make  coupling  in  ques¬ 
tion,  that  there  was  no  grabiron  on  the  car  in  question,  still 
this  alone  will  not  preclude  a  recovery  in  this  case.” 

7.  The  trial  court  erred  in  permitting  the  witness . 

to  testify  as  follows:  (Quoting  the  testimony.) 

Wherefore,  and  for  other  errors  apparent  upon  the  face  of 
the  record  and  proceedings,  this  plaintiff  in  error  prays  that  the 
said  order  and  judgment  be  reversed,  or  reversed  and  remanded 
for  a  new  trial ;  and  for  such  other  and  further  judgment  as  to 
law  and  justice  may  appertain. 

(Signed.)  Bangs  &  Bangs, 
Attorneys  for  Plaintiff  in  Error. 

The  object  of  the  rule  requiring  an  assignment  of  errors 
is  to  enable  the  court  and  opposing  counsel  to  see  on  what 
points  the  plaintiff’s  counsel  intend  to  ask  a  reversal  of  the 
judgment.  The  practice  of  filing  a  large  number  of  assign¬ 
ments  of  error  defeats  the  purpose  of  the  rule.146 

If  counsel  desires  to  make  the  point  that  the  cause  was  not 
a  removable  one,  it  should  appear  as  one  of  the  errors  as¬ 
signed.  If  in  this  case  plaintiff  desired  to  make  the  point,  it 
must  appear  as  a  cross-error. 

^Michigan  Home  Colony  Co.  v. 

Tabor,  72  C.  C.  A.  480.  141  Fed. 

332. 
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[§  238 


§  238.  Appealable  to  United  States  supreme  court.— Some 
cases  are  appealable  to  the  circuit  court  of  appeals,  some  to 
the  United  States  supreme  court. 

The  following  are  appealable  direct  to  the  supreme  court,  viz : 

1.  In  any  case  in  which  the  jurisdiction  of  the  court  is  in 
issue.  In  such  cases  the  question  of  jurisdiction  alone  shall  be 
certified  to  the  supreme  court  from  the  court  below  for  de¬ 
cision. 

2.  From  the  final  sentences  and  decrees  in  prize  causes. 

3.  In  cases  of  conviction  of  a  capital  or  other  infamous 
crime. 

4.  In  any  case  in  which  the  constitutionality  of  any  law  of 
the  United  States,  or  the  validity  or  construction  of  any  treaty 
made  under  its  authority  is  drawn  in  question. 

6.  In  any  case  in  which  the  constitution  or  law  of  a  state 
is  claimed  to  be  in  contravention  of  the  constitution  of  the 
United  States. 

7.  Nothing  in  this  act  shall  affect  the  jurisdiction  of  the 
supreme  court  in  cases  appealed  from  the  highest  court  of  a 
state,  nor  the  construction  of  the  statute  providing  for  review 
of  such  cases.147 

Error  assigned  must  be  founded  upon  an  exception  properly 
taken  at  the  time  of  the  trial  or  it  will  be  disregarded.148 

According  to  the  practice  in  Illinois  an  error  not  assigned  is 
not  open  to  review  in  the  supreme  court  of  the  state,  and  if 
assigned  and  not  noticed  or  relied  on  in  the  brief  or  argument 
of  counsel  it  will  be  regarded  as  waived  or  abandoned,  and 
this  court  will  recognize  that  rule  of  practice.149 


14726  Stat.  L.  827.  4  Fed.  Ann. 
Stat.  p.  398-9,  sec.  5. 

^Merchants’  Ins.  Co.  of  New¬ 
ark,  N.  J.  v.  Buckner,  49  C.  C.  A. 
80.  110  Fed.  345;  Baltimore  & 

Ohio  R.  Co.  v.  Hellenthal,  31  C.  C. 


A.  414.  88  Fed.  116;  Toplitz  v. 

Hedden,  146  U.  S.  252.  13  S.  Ct. 

70.  36  L.  ed.  961. 

i49Hulbert  v.  Chicago,  202  U.  S. 
275.  26  S.  Ct.  617.  50  L.  ed.  1026. 
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Rule  11  of  the  court  of  appeals  which  requires  a  plaintiff  in 
error,  or  appellant,  to  file  with  the  court  below  his  petition 
and  assignment  of  errors  and  provides  that  no  writ  of  error  or 
appeal  shall  be  allowed  until  such  assignment  of  errors  shall 
have  been  filed  is  sufficiently  complied  with  when  the  order 
allowing  an  appeal  and  the  petition  and  assignment  of  errors 
are  filed  in  the  court  below  at  the  same  time.150 

The  refusal  to  grant  a  new  trial  is  not  assignable  error.151 

The  assignment  of  errors  should  contain  a  separate  specifica¬ 
tion  under  each  count  of  the  declaration  upon  the  right  to  go 
to  the  jury.152 


§  239.  Form  of  citation,  (or  notice  to  plaintiff  in  error.) 

(Style  of  cause.) 

United  States  of  America,  ss: 

John  Doe,  greeting : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
the  United  States  Circuit  Court  of  Appeals,  Seventh  Circuit, 
at  Chicago,  within  thirty  days  from  the  date  hereof,  pursuant 
to  a  writ  of  error,  filed  in  the  clerk’s  office  of  the  Circuit 

Court  of  the  United  States  for  the . District  of  Illinois, 

wherein  N.  Y.  &  St.  L.  R.  R.  is  plaintiff  in  error,  and  you  are 
defendant  in  error,  to  show  cause,  if  any  there  be,  why  judg¬ 
ment  rendered  against  the  said  plaintiff  in  error  as  in  the  said 
writ  of  error  mentioned,  should  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  to  the  parties  in  that  behalf. 

Witness,  the  Honorable  . ,  judge  of  the  Circuit 

(District)  Court  of  the  United  States,  of  the . District 

of  Illinois. 

(Signed.)  A.  L.,  Judge. 


isocopper  River  Min.  Co.  v.  Mc¬ 
Clellan,  70  C.  C.  A.  623.  138  Fed. 
333. 

isiRailway  Co.  v.  Heck,  102  U. 
S.  120.  26  L.  ed.  58;  Condran  v. 


Chicago,  M.  &  St.  P.  R.  Co.,  14  C. 
C.  A.  506.  67  Fed.  522. 

i52Russell  v.  Bohn  Mfg.  Co.,  28 
C.  C.  A.  243.  83  Fed.  976. 
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[§  239 


Now,  on . .  19 _ ,  I  hereby  acknowledge  receipt 

of  a  copy  of  the  within  citation. 

(Signed.)  John  Brown. 
Attorney  for  John  Doe. 

(File  in  the  court  where  judgment  was  obtained.) 

§  240.  Record  in  the  Circuit  (or  District)  Court.— The 

record  should  contain: 

1.  Praecipe  for  summons. 

2.  Copy  of  summons  and  return  of  the  officer. 

3.  Declaration. 

4.  Petition  and  bond  for  removal  from  state  court  (motion 
to  remand  if  one  made). 

5.  Plea;  all  pleadings. 

6.  Verdict  of  jury. 

7.  The  judgment  of  the  court. 

8.  All  orders  in  said  cause  made  by  the  court. 

9.  Bill  of  exceptions.  (Opinion  of  court,  if  one  made.) 

10.  Petition  for  writ  of  error  (order  allowing  the  same). 

11.  Writ  of  error. 

12.  Assignment  of  errors. 

13.  Citation  and  acknowledgment. 

14.  Appeal  bond  (unless  bond  waived  by  the  court,  then 
the  order  permitting  a  cash  deposit.) 

15.  The  clerk’s  certificate. 

Every  fact  or  matter  upon  which  a  review  is  desired  must 
appear  either  in  the  bill  of  exceptions  or  the  record.153 

issMcKinney  v.  People,  7  Ill.  (2 
Gilm.)  540. 

—17 
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It  is  made  the  duty  of  the  court  of  appeals  to  examine  the 
record  in  every  case  brought  before  it,  and  order  such  cases 
to  be  remanded  as  do  not  fall  within  our  jurisdiction,  although 
the  jurisdiction  is  not  challenged  by  either  party.164 

For  this  reason,  when  a  removable  case  is  brought  to  this 
court,  either  on  writ  of  error  or  by  appeal,  the  petition  for  re¬ 
moval  is  an  essential  part  of  the  record,  without  which  we  will 
not  proceed  to  a  final  adjudication.165 


§  241.  Procedure,  etc. — In  common  law  actions  tried  by  a 
jury,  the  circuit  court  of  appeals  can  not  review  or  retry  the 
facts.168 

The  circuit  court  of  appeals  has  power  to  review  the  judg¬ 
ments  of  the  circuit  courts  in  cases  where  the  jurisdiction  of 
the  circuit  court  attaches  solely  by  reason  of  diverse  citizen¬ 
ship,  notwithstanding  constitutional  questions  may  have  arisen 
after  the  jurisdiction  of  the  circuit  court  attached.167 

Where  questions  of  fact  are  submitted  to  a  trial  court,  its 
findings  are  binding  in  the  appellate  court  if  there  be  any 
evidence  to  support  them.168 

It  is  not  within  the  power  of  a  circuit  court  of  appeals  to 
consider  the  question  whether  a  verdict  is  excessive.159 

The  record  should  then  be  filed  with  the  clerk  of  the  United 
States  circuit  court  of  appeals.160  It  should  be  filed  on  or  before 
return  day.181  A  docket  fee  of  $25  should  accompany  the 
record. 


i5*Barth  v.  Coler,  9  C.  C.  A.  81. 
60  Fed.  466.  19  U.  S.  App.  646. 

i55Larned  v.  Jenkins,  48  C.  C.  A. 
252.  109  Fed.  100. 

iseGulf  C.  &  S.  F.  R.  Co.  v.  Ellis, 
10  U.  S.  App.  640.  54  Fed.  841. 

4  C.  C.  A.  454. 

^American  Sugar  Refining  Co. 
y.  New  Orleans  (City  of),  181  U. 
S.  277.  21  S.  Ct.  646.  45  L.  ed. 

859. 

i58Fislier  v.  United  States  Na¬ 
tional  Bank,  26  U.  £>.  App.  448. 
64  Fed.  710.  12  C.  C.  A.  413. 


is9St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Spencer,  36  U.  S.  App.  229.  71 

Fed.  93.  18  C.  C.  A.  114;  Home- 

stake  Min.  Co.  v.  Fullerton,  36  U. 
S.  App.  32.  69  Fed.  923.  16  C.  C. 
A.  545. 

leoSeventh  circuit,  Monadnock 
Building,  Chicago  Ill. 

leiThat  would  be  the  first  Tues¬ 
day  in  January  and  October  and 
the  second  Tuesday  in  April. 
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While  the  court  of  appeals  is  continually  in  session  these 
terms  are  designated  for  the  hearing  of  causes.  (uu> 

For  good  cause  shown  it  is  provided  that  the  judge  signing 
the  citation  may  extend  the  time.  Application  therefor  must 
be  made  before  the  time  for  filing  has  expired. 

It  is  a  doctrine  universally  recognized  that  jurisdiction  either 
original  or  appellate,  cannot  be  conferred  by  consent.  The  juris¬ 
diction  of  the  federal  courts  is  conferred  by  the  constitution 
and  acts  of  congress  and  is  special  and  limited.  Neither  consent 
of  counsel  nor  of  both  parties  to  the  suit  can  confer  jurisdiction. 
Unless  jurisdiction  is  apparent  from  the  record  the  cause  will 
be  dismissed.162 

In  the  federal  court  the  record  must  be  printed,  the  duty  of 
printing  the  same  devolves  upon  the  clerk  of  the  court  of 
appeals. 

He  makes  an  estimate  of  the  probable  cost,  notifies  counsel  for 
plaintiff  in  error,  who  must  remit  the  amount  in  ten  days. 

Each  of  the  parties  to  the  suit  is  provided  with  three  copies  of 
the  printed  record.  The  total  number  printed  is  twenty-five.  To 
curtail  the  expense  counsel  may  stipulate — when  the  record  is 
filed — just  what  parts  of  the  record  may  be  printed.  The  cause 
is  then  heard  on  the  printed  parts.163 

After  the  filing  of  the  record,  counsel  for  plaintiff  in  error 
has  twenty  days  in  which  to  file  twenty  copies  of  his  brief. 
After  the  filing  of  plaintiff’s  briefs,  the  defendant  in  error  has 
twenty  days  in  which  to  file  twenty  copies  of  his  brief.  Either 
party,  on  or  before  the  argument,  may  file  a  supplementady 
brief  strictly  confined  to  matter  in  reply  to  the  brief  of  the 
opposite  party. 

The  clerk  sets  the  case  upon  his  calendar.  If  oral  argument 
is  decired,  counsel  should  notify  the  clerk. 


(uu)  First  Tuesday  in  January 
and  October  and  second  Tuesday 
in  April.  Rule  3,  C.  C.  A.  seventh 
circuit. 

i62Mills  v.  Brown,  41  U.  S.  (16 
Pet.)  625.  10  L.  ed.  1055;  Walker 
v.  Taylor,  46  U.  S.  (5  How.)  64. 


12  L.  ed.  52;  Murdock  v.  Memphis, 
87  U.  S.  (20  Wall.)  590.  22  L.  ed. 
429. 

lesRule  23,  sec.  3,  United  States 
circuit  court  of  appeals,  seventh 
circuit. 
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The  cause  is  then  taken,  when  decided ;  the  opinion  is  deliv¬ 
ered  to  the  clerk,  then  promulgated. 

A  petition  for  rehearing  may  be  filed  within  thirty  days  after 
entry  of  judgment  or  decree;  or  after  the  filing  of  the  opinion; 
it  must  be  printed  (twenty  copies)  ;  and  a  copy  served  upon  the 
opposite  party  forthwith,  his  receipt  therefore  filed  with  the 
clerk.  The  opposite  party  has  twenty  days  after  the  filing  of 
the  petition  in  which  to  file  twenty  copies  of  the  answer.  It, 
too,  must  be  printed.  If  no  petition  is  filed  within  thirty  days, 
or  if  rehearing  is  denied,  the  clerk  will  then  issue  the  mandate 
of  the  court  to  the  court  below.104 


§  242.  Form  of  petition  for  rehearing,  United  States  court. 

In  the  United  States  Circuit  Court  of  Appeals, 
Seventh  Circuit . Term,  A.  D.  19. . . . 


N.  Y.  &  St.  L.  R.  R., 

Plaintiff  in  Error, 
v. 

John  Doe,  Defendant  in  Error. 


joj  uoppoj 


May  it  please  the  Court : 

According  to  the  opinion  filed  herein,  this  Court  is  mistaken 
as  to  the  effect  of  the  testimony  in  several  particulars  (state 
wherein  the  Court  is  mistaken),  or  the  Court  has  misapprehended 
(say  wherein).  ***** 

Refer  to  the  abstract  to  show  the  Court  where  and  how  they 
erred,  etc.  If  some  question  of  law  has  been  overlooked,  call 
the  court’s  attention  thereto,  citing  the  abstract,  the  page  whereon 
it  may  be  found. 

If  the  act  of  congress  or  state  statute  wherein  the  question  of 
assumed  risk  or  contributory  negligence  was  involved,  and 
counsel  believe  it  should  be  again  brought  to  the  attention  of  the 
court,  the  same  may  be  referred  to  in  the  abstract. 

No  oral  argument  is  permitted.165 

(Signed)  J.  B., 

Attorney  for  Defendant  in  Error. 

ic^Rule  27,  United  States  circuit 
court  of  appeals,  seventh  circuit.  ibidem. 
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When  the  jurisdiction  of  the  circuit  court  of  appeals  is  in¬ 
voked  solely  on  the  ground  of  diverse  citizenship,  its  decision  is 
final,  even  though  another  ground  for  jurisdiction  may  appear 
in  the  subsequent  proceedings.166 

This  was  a  case  started  in  the  state  court,  removed  to  the  fed¬ 
eral  court;  motion  to  remand  denied;  subsequent  thereto  the 
court  dismissed  the  bill  on  its  merits ;  plaintiff  then  appealed  to 
the  United  States  circuit  court  of  appeals,  which  reversed  the 
decree  and  ordered  the  circuit  court  to  remand  the  case  to  the 
state  court.167 

By  the  act  of  March  3,  1891,  the  judgment  and  decree  of  the 
circuit  court  of  appeals  are  made  final  in  all  cases  in  which  the 
jurisdiction  of  the  circuit  court  as  originally  invoked  is  dependent 
entirely  upon  diversity  of  citizenship.168  ... 

The  supreme  court  has  jurisdiction  to  pass  upon  the  question 
whether  a  decision  of  the  circuit  court  of  appeals  is  or  is  not 
final.169 


§  243.  If  judgment  reversed,  and  an  appeal  to  the  supreme 
court  of  the  United  States  is  desired. — It  will  be  assumed  for 
argument’s  sake  that  instead  of  affirming  the  judgment  of  the 
court  below,  the  United  States  court  of  appeals  held,  that  not¬ 
withstanding  the  act  of  congress  requires  common  carriers 
engaged  in  interstate  traffic  to  place  secure  grabirons  on  its  cars, 
and  the  absence  of  a  grabiron  was  the  proximate  cause,  still  the 
fact  that  the  plaintiff  knew  before  attempting  to  make  the 
coupling  in  question  that  there  was  no  grabiron,  would  bring  the 
case  within  the  purview  of  assumed  risk  or  contributory  negli¬ 
gence;  and  this  court  holds  as  a  matter  of  law  that  the  plaintiff 


1  ^Colorado  Central  Consolidated 
Min.  Co.  v.  Turck,  150  U.  S.  138. 
14  S.  Ct.  35.  37  L.  ed.  1030;  Borg- 
meyer  v.  Idler,  159  U.  S.  408.  16 
S.  Ct.  34.  40  L.  ed.  199;  Press 

Pub.  Co.  y.  Monroe,  164  U.  S.  105. 
17  S.  Ct.  40.  41  L.  ed.  367. 


^German  Nat.  Bank  v.  Speck- 
ert,  181  U.  S.  405.  21  S.  Ct.  688. 
45  L.  ed.  926. 

lesHuguley  Mfg.  Co.  v.  Galeton 
Cotton  Mills,  184  U.  S.  290.  22  3. 

Ct.  452.  46  L.  ed.  546. 

i69Aztec  Min.  Co.  v.  Ripley,  151 
U.  S.  79.  14  S.  Ct.  236.  38  L.  ed. 
80 
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assumed  the  risk  and  was  guilty  of  contributory  negligence  in 
attempting  to  make  the  coupling,  and  he  cannot  recover ;  and  the 
judgment  of  the  court  below  is  therefore  reversed  and  the  cause 
remanded,  with  directions  and  judgment  rendered  against  the 
defendant  in  error  below  for  costs. 

The  petition  for  a  rehearing  in  that  event,  among  other  things, 
should  point  out  that  under  the  second  count  of  the  declaration 
a  federal  statute  is  involved ;  that  the  act  of  congress  specifically 
provided  that  assumed  risk  was  not  a  defense,  and  that  unless 
the  court  could  see  its  way  clear  to  affirm  the  judgment  of  the 
court  below,  plaintiff  prayed  for  a  certificate  of  importance  to 
the  supreme  court  of  the  United  States,  as  to  whether  or  not  an 
employe  of  a  common  carrier  injured  as  was  the  plaintiff  in  this 
case,  would  assume  the  risk  of  attempting  to  make  such  coupling 
or  that  he  would  be  held  guilty  of  contributory  negligence  so  as 
to  preclude  a  recovery.  In  overruling  the  petition  for  rehearing 
the  court,  if  it  so  desires,  may  make  the  following  order : 

§  244.  Request  for  ruling  by  United  States  court  of 

appeals. — Inasmuch  as  the  second  count  of  plaintiff’s  dec¬ 
laration  is  based  on  the  act  of  congress,  and  there  is  a 
question  of  law  of  great  importance  involved,  that  such 
act  of  congress  has  not  as  yet  been  construed  by  the  supreme 
court,  this  court  therefore  desires  a  ruling  of  the  supreme  court 
of  the  United  States  as  to  whether  or  not  an  employe  attempting 
to  make  a  coupling  of  a  car  engaged  in  interstate  traffic  on  which 
there  was  no  handhold  or  grabiron,  and  he  knew  it,  could  be 
held  as  having  assumed  the  risk  or  was  guilty  of  such  contribu¬ 
tory  negligence  as  to  preclude  a  recovery.  This  certificate  is 
made  in  conformity  to  the  act  of  congress,  March  3,  1891,  Ch. 
517,  and  the  opinion  filed  herein  is  made  a  part  of  the  record  and 
will  be  certified  and  sent  up  as  a  part  of  the  proceedings  together 
with  this  certificate. 


Dated  this 
(Signed) 


day  of 


.19.... 

A.  A.,  Circuit  Judge. 
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§  245.  Certificate  of  importance. — Under  the  act  of  March 
3,  1891, 170  judgment  in  the  United  States  circuit  court  of  ap¬ 
peals  is  final ;  in  a  case  such  as  this  unless  the  court  of  appeals 
grants  its  certificate  of  importance  (in  this  case  a  certificate  of 
instruction)  there  is  no  other  recourse  except  certiorari.  In  the 
case  of  Union  Stock  Yards  Co.  v.  Chicago,  B.  &  Q.  R.  Co.,  196, 
U.  S.  217, 171  on  page  219  the  court  of  appeals  certified  but  one 
question  to  the  supreme  court  for  its  instruction.  The  supreme 
court  of  the  United  States  may,  nevertheless,  by  the  writ  of  cer¬ 
tiorari,  or  otherwise,  if  it  choose  to  do  so,  require  that  such 
case  be  certified  to  the  supreme  court  for  its  review.172 

Each  question  certified  must  be  a  distinct  point  or  proposi¬ 
tion  of  law  clearly  stated.173 

The  questions  certified  must  be  of  law  and  not  of  fact.174 

Appeals  from  the  United  States  circuit  court  of  appeals  to 
the  United  States  supreme  court  are  limited  to  cases  where  the 
amount  in  controversy,  exclusive  of  costs,  exceeds  $1,000.175 

The  foregoing  has  no  application  to  a  case  where  judgment 
in  the  court  of  appeals  is  made  final. 


§  246.  Remanded  to  inferior  court. — Whenever  a  case  is 
appealed — writ  of  error  or  otherwise — to  the  circuit  court  of 
appeals,  for  review  and  determination  in  which  such  decision 


is  final  it  shall  be  remanded  to 
court.176 

i7op.  25,  Rules  United  States 
circuit  court  of  appeals,  seventh 
circuit. 

i7i25  S.  Ct.  226.  49  L.  ed.  453. 
i72Act  of  March  3,  1891,  sec.  6. 
i73Columbus  Watch  Co.  v.  Rob¬ 
bins,  148  U.  S.  266.  15  S.  Ct.  594. 

37  L.  ed.  445;  Felsenheld  v.  United 
States,  186  U.  S.  126-34.  22  S.  Ct. 
740.  46  L.  ed.  1085. 

i74Werth  v.  New  England  Mortg. 
Security  Co.,  106  U.  S.  605.  1  S. 

Ct.  91.  27  L.  ed.  99;  Nelson  v. 


the  proper  circuit  or  district 


Flint,  166  U.  ,S.  276-80.  17  S.  Ct. 
576.  41  L.  ed.  1002;  Warner  y. 

New  Orleans  (City  of),  167  U.  S. 
467-74.  17  S.  Ct.  892.  42  L.  ed. 

239. 

17526  U.  S.  Stat.  L.  828.  4  Fed. 
Stat.  Ann.,  p.  409,  sec.  6. 

176 Act  of  March  3,  1891,  sec.  10, 
p.  26.  Appendix  to  the  rules  of 
the  United  States  circuit  court  of 
appeals,  seventh  circuit.  26  U.  8. 
Stat  L.  829.  4  Fed.  Ann.  Stat.,  \x 
428,  sec.  10. 
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Under  the  sanction  of  the  Rev.  Stat.  allowing  the  supreme 
court,  on  a  review  of  a  judgment  or  decree  of  the  inferior 
court  to  direct  “such  further  proceedings  to  be  had  by  the 
inferior  court  as  to  the  justice  of  the  case  may  require/’  the 
court  may  direct  a  trial  to  be  had  de  novo,  where  in  its  opinion 
justice  requires  it.  This  was  the  practice  under  the  judiciary 
act  and  is  in  accordance  with  the  practice  at  common  law 
where  the  record  did  not  furnish  facts  upon  which  to  base  a 
judgment.  The  court  may  reverse  the  judgment  and  remand 
the  cause  for  a  new  trial.177 


§  247.  Certifying  to  United  States  supreme  court. — Where 
the  question  of  the  jurisdiction  of  the  district  or  circuit  court 
of  the  United  States  is  in  issue  and  is  certified  to  this  court 
under  sec.  5  of  the  judiciary  act  of  1891,  no  other  question  can 
be  considered  and  the  jurisdiction  of  this  court  is  exclusive. 
The  statute  does  not  contemplate  an  appeal  to  the  court  of 
appeals  pending  the  determination  of  jurisdiction.178 

A  judgment  of  the  circuit  court  of  appeals  remanding  the 
cause  for  further  proceedings,  or  reversing  a  judgment  of  the 
court  below,  is  not  a  final  judgment  and  a  writ  of  error  from 
the  supreme  court  will  not  lie.179 

Review  by  certificate  is  limited,  act  of  March  3,  1891,  to 
certificates  by  the  circuit  courts  made  after  final  judgment  of 
a  question  in  issue  as  to  their  own  jurisdiction,  and  to  certifi¬ 
cates  by  the  court  of  appeals  of  questions  of  law  in  relation 
to  which  the  advice  of  the  supreme  court  is  sought.180 


i77M’Arthur  v.  Porter,  26  U.  S. 
(1  Pet.)  626.  7  L.  ed.  290;  Gra¬ 

ham  v.  Bayne,  59  U.  S.  (18  How.) 
60.  15  L.  ed.  265;  Fowle  v.  Alex¬ 
andria,  24  U.  S.  (11  Wh.)  320.  6 

L.  ed  484. 

i78United  States  v.  Larkin,  208 
U  S.  333.  28  S.  Ct.  417.  52  L.  ed. 
517. 


iTsMorgan  v.  Thompson,  59  C. 
C.  A.  672.  124  Fed.  203;  MacLeod 

v.  Graven,  24  C.  C.  A.  449.  79  Fed. 
84. 

isoBardes  v.  Hawarden  First 
Nat’l.  Bank,  175  U.  S.  526.  20  S. 

Ct.  196.  44  L.  ed.  261;  United 

States  v.  Rider,  163  U.  S.  132.  16 
S.  Ct.  983.  41  L.  ed.  101. 
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It  is  only  questions  of  gravity  and  importance  that  should 
be  certified  to  the  United  States  supreme  court  by  the  court  of 
appeals.181 

Each  question  certified  must  be  a  distinct  proposition  of  law, 
or  points  clearly  stated.182 

After  the  circuit  court  of  appeals  has  certified  questions  to 
this  court  and  this  court  has  issued  its  writ  of  certiorari  re¬ 
quiring  the  whole  record  to  be  sent  up  it  devolves  upon  this 
court  under  sec.  6  of  the  judiciary  act  of  1891  to  decide  the 
whole  matter  in  controversy  in  the  same  manner  as  if  it  had 
been  brought  here  for  review  by  writ  of  error  or  appeal.183 


§  248.  Amount  involved — Time  within  which. — The  matter 
in  controversy  is  the  amount  at  the  time  judgment  is  rendered, 
the  interest  accruing  thereafter  can  not  be  added  to  the  judg¬ 
ment  in  computing  the  amount  in  controversy.184 

No  judgment,  decree  or  order  in  any  civil  action  at  law  or  in 
equity  shall  be  reviewed  in  the  supreme  court  on  writ  of  error 
or  appeal  unless  the  writ  of  error  or  appeal  is  brought  within 
two  years  after  the  entry  of  such  judgment,  decree  or  order.185 
Changed  by  statute  to  one  year.186  The  court  of  appeals  act 
does  not  change  the  time  to  appeal  from  district  or  circuit 
court  direct  to  supreme;  it  still  remains  two  years. (vv> 


isiForsyth  v.  Hammond  (City 
of),  166  U.  S.  506,  (citing  141  U. 
S.  583).  17  ,S.  Ct.  665.  41  L.  ed. 
1095. 

i82Columbus  Watch  Co.  v.  Rob¬ 
bins,  148  U.  S.  266.  (citing  128  U. 
S.  426).  15  S.  Ct.  594.  37  L.  ed. 

445. 

i83Loewe  v.  Lawlor,  208  U.  S. 
274.  28  S.  Ct.  301.  52  L.  ed.  488. 

is^Bank  of  United  States  v.  Dan¬ 
iel,  37  U.  S.  (12  Pet.)  32.  9  L.  ed. 
989;  Walker  v.  United  States,  71 
U.  S.  (4  Wall.)  163.  18  L.  ed.  319; 
Western  Union  Telegraph  Co.  v. 
Rogers,  93  U.  S.  565.  23  L.  ed. 


977;  Northern  Pac.  R.  Co.  v. 
Booth,  152  U.  S.  671.  14  S.  Ct. 

693.  38  L.  ed.  591. 

issForgay  v.  Conrad,  47  U.  S. 
(6  How.)  201.  12  L.  ed.  404; 

Whiting  v.  Bank  of  the  United 
States,  38  U.  S.  (13  Pet.)  6-15. 
10  L.  ed.  33. 

i86Michon  v.  Girod,  45  U.  S. 
(4  How.)  503.  11  L.  ed.  1076. 

(vv)  Allen  v.  Southern  Pac-  R. 
Co.,  173  U.  S.  479.  19  S.  Ct.  518. 
43  L.  ed.  775;  Holt  v.  Indiana 
Mfg.  Co.,  176  U.  S.  68.  20  S.  Ct. 
272.  44  L-  ed.  374. 
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In  all  cases  not  made  final  in  the  court  of  appeals,  the  appeal 
or  writ  of  error  to  the  supreme  court  must  be  taken  or  sued 
out  within  one  year  after  entry  of  judgment.187 

§  249.  Judgment  or  decree  final. — In  order  that  a  writ  of 
error,  or  an  appeal,  may  be  taken  to  the  court  of  appeals  or 
to  the  United  States  supreme  court,  the  judgment  or  decree 
of  the  lower  court  must  be  final. 

A  judgment  or  decree  is  final  when  it  terminates  the  litiga¬ 
tion  between  the  parties  on  the  merits  of  the  case,  and  leaves 
nothing  to  be  done  but  to  execute  the  judgment  or  decree.188 

Appeal  or  writ  of  error  will  lie  from  the  United  States  circuit 
court  of  appeals  to  the  supreme  court  in  certain  cases,  one 
year  after  the  entry  of  the  order  or  judgment  and  one  year  is 
the  limit.189 

Where  a  case  has  been  improperly  brought  to  this  court  by 
writ  of  error,  it  is  within  the  powers  of  this  court  conferred 
by  the  judiciary  act  of  March  3,  1891,  to  allow  a  writ  of  cer¬ 
tiorari  and  direct  that  the  copy  of  the  record  heretofore  filed 
under  the  writ  of  error  be  deemed  and  taken  as  a  sufficient 
return  to  the  certiorari.190 

No  appeal  lies  to  this  court  under  the  act  of  March  3,  1891, 
from  a  judgment  of  the  circuit  court  of  appeals  directing  the 
circuit  court  of  the  United  States  to  remand  the  case  to  the 
state  court.191 

In  all  cases  where  the  decision  of  the  United  States  circuit 
court  of  appeals  is  made  final  the  supreme  court,  by  writ  of 
certiorari,  may  reach  out  and  transfer  the  cause  to  the  supreme 


18726  U.  S.  Stat.  L.  828.  4  Fed. 
Stat.  Ann.,  p.  409,  sec.  6. 

issTalley  v.  Curtain,  8  U.  S. 
App.  424.  58  Fed.  4.  7  C.  C.  A.  1; 
Sage  v.  Railroad  Co.,  96  U.  S.  712. 
24  L.  ed.  641;  Texas  &  P.  R.  Co.  v. 
Gentry,  163  U.  S.  353.  16  S.  Ct. 

1104.  41  L.  ed.  186;  Three 

Friends,  The,  166  U.  S.  1.  17  S. 

Ct.  495.  41  L.  ed.  897. 


i8£>webster  v.  Daly,  38  U.  S. 
App.  696.  75  Fed.  1022.  20  C.  C. 
A.  680. 

^Security  Trust  Co.  v.  Dent 
187  U.  S.  237.  23  S.  Ct.  61.  47  L 
ed.  158. 

isiGerman  Nat’l  Bank  v.  Speck- 
ert,  181  U.  S.  405.  21  S.  Ct.  688, 

45  L.  ed.  926. 
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court.  Petition  for  the  writ  of  certiorari  in  such  case  must  be 
filed  in  the  supreme  court.192 

Plaintiff’s  counsel  may  have  raised  the  question  of  the  defend¬ 
ant’s  right  to  remove  from  the  state  court  by  assigning  a  cross 
error  ;  hence  the  following : 

§  250.  Certificate  of  judge  to  remand  the  cause — jur¬ 
isdiction. 

(Style  of  cause.) 

In  this  cause  I  hereby  certify  that  the  judgment  of  remand- 
ment  herein  made  is  based  solely  on  the  ground  that  the  record 
does  not  show  that  the  controversy  involved  is  one,  in  my  opinion, 
between  citizens  of  different  states,  but  that  it  appears  from  the 
record  that  the  plaintiff  and  defendant  are  citizens  of  the  same 
state,  and  no  other  ground  of  jurisdiction  appears  of  record. 

The  case  is  therefore  remanded  to  the  Circuit  Court  with 
directions  to  remand  to  the  State  Court,  for  the  reason  above 
cited,  that  the  controversy  is  not  between  citizens  of  different 
states;  therefore  the  Circuit  Court  of  the  United  States  has  no 
jurisdicion. 

This  certificate  is  made  conformable  to  the  Act  of  Congress 
of  March  3,  1891,  Ch.  517,  and  the  opinion  filed  herein  is  made 
a  part  of  the  record  and  will  be  certified  and  sent  up  as  a  part 
of  the  proceedings,  together  with  this  certificate. 

Dated  this . day  of . 19. . . .  W.  P., 

U.  S.  Circuit  Judge. 

When  one  party  takes  a  case  from  a  circuit  or  district  court 
direct  to  the  supreme  court  on  the  question  of  jurisdiction,  this 
will  not  bar  another  party  from  taking  it  to  the  circuit  court  of 
appeals  upon  another  question.  But  in  case  of  separate  appeals 
the  circuit  court  of  appeals  will  continue  the  case,  awaiting  the 
decision  of  the  supreme  court  on  the  question  of  jurisdiction.193 

Federal  jurisdiction  is  limited  and  depends  upon  a  federal  ques¬ 
tion  or  diverse  citizenship;  it  cannot  be  conferred  by  consent.194 


issForsyth  v.  Hammond  (City 
of),  166  U.  S.  506.  17  S.  Ct.  665. 
41  L.  ed.  1095;  Lau  Ow  Bew  v. 
United  States,  144  U.  S.  47-8.  21 

S.  Ct.  517.  36  L.  ed.  340. 


i93Northern  Pacific  R.  Co.  v. 
Glaspell,  1  C.  C.  A.  327.  49  Fed. 
482. 

i94Byers  v.  McAuley,  149  U.  S. 
608-18.  13  S.  Ct.  906.  37  L.  ed. 

867. 
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§  251.  Certificate  of  importance. 

(File  in  the  court  where  the  decision  was  rendered.) 

(Style  of  cause.) 

In  this  cause  I  hereby  certify  that  the  judgment  of  reversal, 
with  directions  herein  made,  is  based  solely  on  the  ground  that 
the  plaintiff  below,  knowing  that  the  car  in  question  was  not 
equipped  with  handholds  or  grabirons,  assumed  the  risk  of  trying 
to  make  said  coupling;  and  further,  that  in  attempting  to  make 
said  coupling,  knowing  the  absence  of  a  handhold,  he  was  guilty 
of  such  contributory  negligence  as  to  preclude  a  recovery. 

The  case  is  reversed  with  directions  to  the  Court  below,  for 
the  reason  above  stated.  Inasmuch  as  an  Act  of  Congress  is 
involved,  and  the  question  of  assumed  risk  and  contributory 
negligence  has  been  decided  in  a  different  way  by  two  circuit 
courts  of  appeals  (or  that  this  Act  of  Congress  has  never  been 
construed  by  the  Supreme  Court),  this  Court  would  therefore 
like  a  construction  placed  upon  the  said  Act  of  Congress  by  the 
Supreme  Court  for  the  instruction  of  this  Court. 

This  certificate  is  made  conformable  to  the  Act  of  Congress 
of  March  3,  1891,  Ch.  517,  and  the  opinion  filed  herein  is  made 
a  part  of  the  record  and  will  be  certified  and  sent  up  as  a  part 
of  the  proceedings,  together  with  this  certificate. 

Dated  this . day  of . 19. . . .  W.  P., 

U.  S.  Circuit  Judge. 

The  above  is  sometimes  called  a  certificate  of  instruction  for 
the  reason  that  the  supreme  court  is  asked  to  give  specific  instruc¬ 
tions  upon  some  question  or  questions  of  law  only. 

Section  6  of  the  act  creating  the  court  of  appeals  provides 
that  the  supreme  court  may  by  writ  of  certiorari  or  othrewise 
cause  a  case  wherein  the  decision  in  the  court  of  appeals  is  final 
to  be  certified  to  the  supreme  court ;  hence,  if  the  cretificate  was 
refused,  the  only  recourse  of  counsel  is  to  apply  for  certiorari 
in  the  supreme  court. 
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Under  sec.  6  of  the  circuit  court  of  appeals  act  of  March  3, 
1891, 195  the  certificate  of  the  circuit  court  of  appeals  as  to  ques¬ 
tions  or  propositions  of  law  concerning  which  it  desires  instruc¬ 
tion  must  present  a  distinct  point  of  law,  clearly  stated,  which 
can  be  decided  without  passing  upon  the  weight  or  effect  of  the 
advice  on  which  the  question  arises,  and  if  not  so  presented  this 
court  is  without  jurisdiction ;  and  where  the  question  certified 
practically  brings  up  the  entire  case,  and  this  court  is  asked  to 
pass  upon  the  validity  of  a  contract  and  indicate  what  the  final 
judgment  should  be,  the  certificate  will  be  dismissed  and  the 
questions  not  answered.196 

Where  a  question  certified  by  the  circuit  court  of  appeals 
contains  more  than  a  single  question  or  proposition  of  law,  it 
will  not  be  answered  by  this  court.197 


§  252.  Petition  for  writ  of  error. 

(To  be  filed  in  the  U.  S.  Circuit  Court  of  Appeals.) 

In  the  United  States  Circuit  Court  of  Appeals 
. Circuit . Term,  A.  D.  19... 


John  Doe, 

Plaintiff  in  Error, 
v. 

N.  Y.  &  St.  L.  R.  R., 
Defendant  in  Error. 


-  To  appeal  from  United  States  Cir¬ 
cuit  Court  of  Appeals,  Seventh 
Circuit,  to  the  Supreme  Court  of 
the  United  States. 


Now  comes  John  Doe,  plaintiff  in  error  herein,  and  says: 

That  on  or  about  the . day  of . 19.  . .  .this 

Court  entered  judgment  herein  in  favor  of  the  defendant  and 
against  the  plaintiff,  in  which  judgment  and  the  proceedings  had 
prior  thereto  in  this  case  certain  errors  were  committed  to  the 
prejudice  of  this  plaintiff,  all  of  which  will  more  in  detail  appear 
from  the  assignment  of  errors,  which  is  filed  with  this  petition. 

19526  U.  S.  Stat.  L.  828.  4  Fed.  isiQuinlan  v.  Green  Co.,  205  U. 
Ann.  Stat.,  p.  409.  S.  410.  27  S.  Ct.  505.  51  L.  ed. 

i96Chicago,  B.  &  Q.  R.  Co.  v.  860. 

Williams,  205  U.  S.  444.  27  S.  Ct. 

559.  51  L.  ed.  875. 
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Wherefore,  this  plaintiff  prays  that  a  writ  of  error  may  issue 
in  this  behalf  out  of  the  said  court  for  the  correction  of  the 
errors  so  complained  of,  and  that  a  transcript  of  the  record,  pro¬ 
ceedings  and  papers  in  this  cause,  duly  authenticated,  may  be 
sent  to  the  Supreme  Court  of  the  United  States. 

John  Brown, 

Attorney  for  Plaintiff  in  Error. 

Allowed  this . day  of . ,19 _ ,  upon  plain¬ 
tiff  in  error  finding  appeal  bond  in  the  sum  of  $« . 

W.  M.,  Circuit  Judge. 

Bond  having  been  filed  in  the  court  below  by  defendant  to 
pay  judgment  if  the  defendant  was  appealing  in  this  court, 
only  a  nominal  bond  to  pay  the  costs  of  appeal  from  the  United 
States  court  of  appeals  to  the  supreme  court  would  be  required. 
If  the  party  appealing  is  unable  to  give  a  cost  bond,  the  court 
in  its  discretion  might  permit  the  deposit  of  a  certain  amount 
of  cash  and  enter  such  order  in  lieu  of  a  bond.  The  writ  of 
error  may  be  allowed  by  one  of  the  judges  of  the  court  of 
appeals  who  heard  the  case,  or  by  a  supreme  justice.198 

If  writ  of  error  refused,  then  recourse  must  be  had  to  cer¬ 
tiorari.  “In  applying  to  this  court  for  a  writ  of  certiorari 
counsel  for  complainants  insisted  that  the  circuit  court  of 
appeals  had  practically  disposed  of  the  entire  controversy  on 
the  merits,  although  its  decree  only  reversed  the  order  of  the 
circuit  court  granting  the  preliminary  injnuction.  We  ac¬ 
cepted  that  view  and  granted  the  writ.199  In  the  Johnson  case 
where  the  safety  appliance  act  of  congress  was  involved,  the 
supreme  court  on  p.  13  said:  “This  case  was  brought  here 
on  certiorari,  and  also  on  writ  of  error  and  will  be  determined 
on  its  merits  without  discussing  the  question  of  jurisdiction  as 
between  one  writ  and  the  other.200 


19826  U.  S.  Stat.  L.  829.  4  Fed. 
Stat.  Ann.,  p.  428,  sec.  11;  North¬ 
ern  Pacific  R.  Co.  v.  Amato,  144 
U.  S.  465.  12  S.  Ct.  470.  36  L.  ed. 
506. 


i9&Harriman  v.  Northern  Securi¬ 
ties  Co.,  197  U.  S.  244-86.  25  S.  Ct. 
493.  49  L.  ed.  739. 

zoojohnson  v.  Southern  Pacific 
R.  Co.,  196  U.  S.  1.  25  S.  Ct.  158. 
49  L.  ed.  363. 
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§  253.  Writ  of  error  to  appeal  from  United  States  circuit 
court  of  appeals  to  United  States  supreme  court. 

(File  in  court  of  appeals.) 

In  the  United  States  Circuit  Court  of  Appeals, 
Seventh  Circuit, . Term  A.  D.  19 ... . 


John  Doe, 

Plaintiff  in  Error, 
v. 

N.  Y.  &  St.  L.  R.  R., 
Defendant  in  Error. 


-  Writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  the 
United  States  Circuit  Court  of 
Appeals,  Seventh  Circuit. 


The  United  States  of  America,  ss: 


The  President  of  the  United  States  to  the  Honorable,  the 
judges  of  the  United  States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit,  greeting  : 

Because  in  the  record  and  proceedings,  as  also  in  the  rendi¬ 
tion  of  the  judgment  of  a  plea  which  is  in  the  said  United  States 
Circuit  Court  of  Appeals,  Seventh  Circuit,  before  you  between 
John  Doe,  plaintiff,  and  the  N.  Y.  &  St.  L.  R.  R.,  defendant, 
a  manifest  error  hath  happened  to  the  great  damage  of  the 
said  John  Doe  as  by  his  complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command  you,  if  judgment  be 
therein  given,  that  then  under  your  seal,  distinctly  and  openly, 
you  send  the  record  and  the  proceedings  aforesaid,  with  all 
things  concerning  the  same,  to  the  Supreme  Court  of  the 
United  States,  together  with  this  writ,  so  that  you  have  the 

same  at  Washington  on  the  .  Monday  of  . 

next,  in  the  said  Supreme  Court  to  be  then  and  there  held, 
that  the  record  and  proceedings  aforesaid  being  inspected,  the 
said  Supreme  Court  may  cause  further  to  be  done  therein  to 
correct  that  error  what  of  right  and  according  to  the  laws  and 
custom  of  the  United  States,  should  be  done. 

Witness  the  Honorable . ,  Chief  Justice  of  the  said 

Supreme  Court  this . day  of . ,19 _ 

L.  M., 

Clerk  of  the  Supreme  Court  of  the  United  States. 
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The  petition  for  writ  of  error  must  be  filed  in  the  United 
State  circuit  court  of  appeals  to  appeal  therefrom  to  the  su¬ 
preme  court  of  the  United  States;  and,  while  in  the  state  court, 
a  writ  of  error  will  lie  for  three  years  ;201  in  the  United  States 
court,  writ  of  error  in  the  circuit  and  district  court  is  barred 
after  six  months  from  the  date  of  entry  of  judgment.  The 
time  can  not  be  extended  by  agreement.202 

To  appeal  from  the  court  of  appeals  to  the  supreme  court 
of  the  United  States  writ  of  error  will  lie  for  one  year  after  the 
entry  of  the  order,  judgment  or  decree.203 

A  party  can  not  take  two  appeals,  one  directly  from  the  dis¬ 
trict  or  circuit  to  the  supreme  court,  the  other  to  the  circuit 
court  of  appeals.204 

A  law  case  can  not  be  appealed  in  the  United  States  court, 
it  must  be  by  writ  of  error.  Equity  cases  may  be  brought  up 
on  appeal.205 

It  is  well  established  practice  in  this  country,  and  especially 
in  the  federal  courts,  to  take  the  judgment  of  the  court  upon 
a  case  stated,  or  an  agreed  statement  of  facts.  In  such  cases 
it  is  usual  for  counsel  representing  their  clients  to  sign  the 
statement,  which  becomes  a  part  of  the  record  of  a  cause,  and 
a  writ  of  error  will  lie  from  a  decision  thereof,  if  it  is  an  agree¬ 
ment  of  ultimate  facts,  and  not  the  mere  evidence  of  the  facts. 
In  this  respect  it  is  in  the  nature  of  a  special  verdict.206 

The  sufficiency  of  evidence  can  not  be  reviewed  on  writ  of 
error.207  The  filing  of  writ  of  error  removes  the  case.(ww) 


zoiHurd’s  R.  S.  1908,  p.  1637,  sec. 
117. 

20226  Stat.  L.  829.  4  Fed.  Ann. 
Stat.,  p.  428,  sec.  11;  Stevens  v. 
Clark,  10  C.  C.  A.  379.  62  Fed.  321. 

20326  Stat.  L.  828.  4  Fed.  Ann. 
Stat.,  p.  409,  sec  6;  Allen  v. 
Southern  Pac.  R.  Co.,  173  U.  S. 
479*84.  19  S.  Ct.  518.  43  L.  ed. 

775. 

204American  Sugar  Refining  Co 
v.  New  Orleans  (City  of),  181  U. 
S.  277-80.  21  S.  Ct.  646.  45  L.  ed. 
859. 


205Stevens  v.  Clark,  10  C.  C.  A. 
379.  62  Fed.  321. 

zooGraham  v.  Bayne,  59  U.  S. 
(18  How.)  60.  15  L.  ed.  265; 

Stimpson  v.  Baltimore  &  Susque¬ 
hanna  R.  Co.,  51  U.  S.  (10  How.) 
329.  13  L.  ed.  441. 

207Nashua  Sav.  Bank  v.  Anglo- 
American  Land,  Mortgage  & 
Agency  Co.,  189  U.  S.  221-31.  23 
S.  Ct.  517.  47  L.  ed.  782. 

(ww)  Scarborough  v.  Pargoud, 
108  TJ.  S.  567.  2  S.  Ct.  877.  27  L. 
ed.  824;  United  States  v.  Baxter, 
51  Fed.  624. 


273 


WRIT  OF  ERROR 


[§  253 


Before  granting  the  writ  of  error  plaintiff  in  error  must 
file  a  bond  with  the  clerk;  the  amount  thereof  having  been 
fixed  by  the  court.  The  writ  of  error  in  common  law  cases 
submits  only  the  law.208 


§  254.  Assignment  of  errors. 

(File  in  court  of  appeals.  This  must  accompany  the  petition 
for  writ  of  error.) 

In  the  United  States  Circuit  Court  of  Appeals 

for  the . Circuit. 

. Term,  A.  D.  19 _ 


John  Doe, 

Plaintiff  in  Error, 


N.  Y.  &  St.  L.  R.  R., 
Defendant  in  Error. 


>  Writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  the 
United  States  Circuit  Court  of 
Appeals,  Seventh  Circuit. 


1.  The  court  erred  in  reversing  the  judgment  of  the  court 
below,  and  remanding  the  cause  to  the  court  below  with  di¬ 
rections. 

2.  The  court  erred  in  holding  as  a  matter  of  law  that,  not¬ 
withstanding  the  act  of  congress,  plaintiff  assumed  the  risk. 

3.  The  court  erred  in  holding  as  a  matter  of  law  that  under 
the  second  count  of  plaintiff’s  declaration  he  was  guilty  of 
such  contributory  negligence  as  to  preclude  a  recovery.  (Speci¬ 
fy  other  reasons.) 

Wherefore,  and  for  other  errors  apparent  upon  the  face  of 
the  record  and  proceedings,  plaintiff  in  error  prays  that  said 
order  and  judgment  be  reversed;  that  the  judgment  of  the 
court  below  be  affirmed;  and  for  such  other  and  further  judg¬ 
ment  as  to  law  and  justice  may  appertain. 


John  Brown, 

Attorney  for  Plaintiff  in  Error. 


zosstevens  v.  Clark,  10  C.  C.  A. 
379.  62  Fed.  321. 


—18 


§  254] 


ASSIGNMENT  OF  ERRORS 


274 


If  counsel  desire  to  make  the  point  that  the  cause  was  not  a 
removable  one  under  the  act  of  congress,  it  should  be  assigned 
as  error.  This  will  not  avail  unless  the  point  was  made  in  the 
court  below  by  cross-error. 

§  255.  Appeal  bond,  United  States  court  of  appeals  to  su¬ 
preme  court  of  the  United  States. 

(File  in  court  of  appeals.) 

(Style  of  cause.) 

Know  all  men  by  these  presents :  That  we,  John  Doe,  as  prin¬ 
cipal,  and . ,  surety,  are  held  and  firmly  bound  unto 

the  N.  Y.  &  St.  L.  R.  R.  in  the  full  and  just  sum  of  $ . , 

to  be  paid  to  the  said  N.  Y.  &  St.  L.  R.  R.  and  its  obligees, 
representatives,  successors  and  assigns ;  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators  jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this . day  of . , 

19 . 

Whereas,  lately  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals,  Seventh  Circuit,  holden  in  the  city  of  Chi¬ 
cago,  in  a  suit  pending  in  said  court  between  John  Doe,  plain¬ 
tiff  and  defendant  in  error,  and  the  N.  Y.  &  St.  L.  R.  R.,  de¬ 
fendant  and  plaintiff  in  error,  a  judgment  was  rendered  against 
the  said  John  Doe,  and  the  said  John  Doe  having  obtained  a 
writ  of  error  and  filed  a  copy  thereof  in  the  clerk’s  office  of  the 
said  court  to  reverse  the  judgment  in  the  aforesaid  suit,  and  a 
citation  directed  to  the  said  N.  Y.  &  St.  L.  R.  R.  citing  and 
admonishing  it  to  be  and  appear  at  a  Supreme  Court  of  the 
United  States,  at  Washington,  within  thirty  days  from  this 
date  thereof. 

Now  the  condition  of  the  above  obligation  is  such  that,  if 
the  said  John  Doe  shall  prosecute  said  writ  of  error  to  effect, 
and  answer  all  damages  and  costs,  if  he  fail  to  make  his  plea 
good,  then  the  above  obligation  to  be  void,  else  to  remain  in 
full  force  and  virtue. 

John  Doe,  (Seal.) 

John  Brown.  (Seal.) 
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Approved  by . ,  Judge. 

(Justification  of  surety.) 

(For  form  of  cash  deposit,  in  lieu  of  bond,  see  sec.  234.) 


§  256.  Citation  or  notice  to  the  defendant. 

(File  in  court  of  appeals.) 

In  the  United  States  Circuit  Court  of  Appeals  for 
Seventh  Circuit, . Term,  A.  D.  19 _ 


John  Doe, 

Plaintiff  in  Error, 
vs. 

N.  Y.  &  St.  L.  R.  R., 
Defendant  in  Error. 


►  Writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  the 
United  States  Circuit  Court  of 
Appeals,  Seventh  Circuit. 


To  the  N.  Y.  &  St.  L.  R.  R.,  greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
the  Supreme  Court  of  the  United  States  at  Washington  within 
thirty  days  from  the  date  hereof,  pursuant  to  a  writ  of  error, 
filed  in  the  clerk’s  office  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit,  wherein  John  Doe  is 
plaintiff  in  error  and  you  are  defendant  in  error,  to  show  cause, 
if  any  there  be,  why  the  judgment  rendered  against  the  said 
plaintiff  in  error  as  in  the  said  writ  of  error  mentioned,  should 
not  be  corrected,  and  why  speedy  justice  should  not  be  done  to 
the  parties  in  that  behalf. 


Witness  the  Honorable  O.  H.,  Judge  of  the  United  States 
Court  of  Appeals,  Seventh  Circuit.  O'.  H.,  Judge. 

Now,  this . day  of . 19.... I  hereby  acknowl¬ 

edge  receipt  of  a  copy  of  the  within  citation. 

(Signed)  Bangs  &  Bangs, 

Attorneys  for  N.  Y.  &  St.  L.  R.  R. 

“All  appeals,  writs  of  error  and  citations  must  be  made 
returnable  not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return  day  fall  in  vacation  or  in  term 
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time,  and  be  served  before  the  return  day.”  It  is  further  required 
by  statute  that  the  adverse  party  shall  have  at  least  thirty  days’ 
notice  on  a  citation  to  the  supreme  court.209 


§  257.  Record. — The  clerk  of  the  court  of  appeals  will  now 
make  up  he  record.  It  should  contain: 

1.  The  record  from  the  court  below. 

2.  All  orders  made  in  said  cause  in  said  court. 

3.  Copy  of  the  opinion. 

4.  Petition  for  rehearing;  certificate  of  importance. 

5.  Petition  for  writ  of  error,  order  granting  same  and  writ. 

6.  Assignment  of  errors. 

7.  Appeal  bond.  (Cash  deposit  order.) 

8.  Citation  and  acknowledgement. 

9.  Certificate  of  clerk. 

A  docket  fee  of  $25  must  accompany  the  record  when  filed 
with  the  clerk  of  the  supreme  court  of  the  United  States  at 
Washington.210 


§  258.  Counsel  to  designate  to  the  clerk  at  Washington 
what  should  be  printed. — Counsel  for  plaintiff  in  error  must 
pay  the  clerk  for  the  printing  of  twenty-five  copies  of  the  record. 
Within  ninety  days  after  the  filing  of  the  record,  counsel  for 
plaintiff  in  error  should  file  with  the  clerk  a  statement  of  errors 
on  which  he  intends  to  rely  and  the  parts  of  the  record  which 
he  thinks  necessary  for  the  consideration  thereof.  He  shall  serve 
the  opposite  party  with  a  copy.  Counsel  for  defendant  in  error 
has  ninety  days  thereafter  to  designate  in  writing  additional 
parts  of  the  record  which  he  thinks  material.  Should  he  not  do 
so,  it  will  be  assumed  that  he  agrees  to  a  hearing  on  the  parts 
set  forth  by  counsel  for  plaintiff  in  error.211 


zosRule  14,  circuit  court  of  ap¬ 
peals,  seventh  circuit;  Tripp  v. 
Santa  Rosa  St.  R.  Co.,  144  U.  S. 
126.  12  S.  Ct.  655.  36  L.  ed.  372. 


zioRule  24,  United  States  su¬ 
preme  court. 

2iiRule  10,  United  States  su¬ 
preme  court. 
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§  259.  Procedure  at  the  hearing. — These  designated  parts 
of  the  record  the  clerk  will  have  printed.  At  the  hearing  these 
designated  parts  and  errors  assigned,  and  nothing  else,  will 
be  considered  by  the  court.  If  oral  argument  is  desired,  counsel 
should  so  notify  the  clerk.  At  least  six  days  before  the  case  is 
called  for  argument,  counsel  for  appellant,  or  plaintiff  in  error, 
should  file  twenty-five  copies  of  plaintiff  in  error’s  printed  brief. 
Within  three  days  of  the  hearing  counsel  for  defendant  in  error 
should  file  twenty-five  copies  of  his  brief.  (Rule  21,  secs.  1  and 
3,  Supreme  Court  of  the  United  States.)  The  brief  of  plaintiff 
in  error  should  contain  a  concise  abstract,  or  statement  of  the 
case ;  specifications  of  the  errors  relied  upon,  which,  in  cases 
brought  upon  writ  of  error,  shall  set  out  separately  and  particu¬ 
larly  as  may  be,  in  what  the  order,  judgment  or  decree  is  alleged 
to  be  erroneous.  When  the  error  alleged  is  to  the  admission  or 
to  the  rejection  of  evidence,  the  specifications  shall  set  out  the 
part  referred  to,  whether  it  be  an  instruction  given  or  refused ; 
a  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed  with  reference  to  the  page 
of  the  record  and  the  authorities  relied  upon  in  support  of  each 
point.  When  a  statute  of  a  state  is  cited,  so  much  thereof  as 
may  be  deemed  necessary  to  the  decision  of  the  case  shall  be 
printed  at  length.  The  brief  of  defendant  in  error,  or  appellee, 
shall  omit  specifications  of  errors,  statement  of  the  case,  unless 
the  statement  of  plaintiff  in  error  is  controverted.212  If  oral 
argument  is  desired,  communicate  with  the  clerk. 

Only  two  counsel  will  be  heard  for  each  party  on  the  argu¬ 
ment  of  the  cause,  and  only  two  hours  on  each  side.  There 
must  be  a  fair  opening  of  the  case  by  counsel  having  the  opening 
and  closing  arguments.213  No  attorney,  after  his  name  has  been 
entered  may  withdraw  without  the  consent  of  the  court;  no¬ 
tice  served  on  him  by  opposite  counsel  is  valid. (xx) 

§  260.  Further  steps. — The  next  step  is  judgment,  after 
which  the  clerk  will  issue  a  mandate  or  other  process  in  the 

2i2Rule  21,  Uuited  States  su-  (xx) United  States  v.  Curry,  47 
preme  court.  U.  S.  (6  How.)  363.  12  L.  ed.  363. 

2i3Rule  22,  United  States  su¬ 
preme  court. 
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nature  of  the  procedendo  to  the  court  below,  for  the  purpose  of 
informing  such  court;  further  proceedings  may  be  had  in  such 
lower  court  as  to  law  and  justice  may  appertain. 

Mandate  will  issue  at  the  expiration  of  thirty  days  from  the 
date  of  the  judgment.214  The  court  to  which  the  mandate  is 
directed  must  execute  it  according  to  its  directions.215 

The  opinion  of  the  supreme  court  of  the  United  States  will 
be  the  guide  as  to  future  proceedings. 

The  United  States  statute  provides:  “That  when  a  cause  is 
brought  to  the  supreme  court  from  the  district  or  circuit  court 
for  review  and  determination,  it  shall  be  remanded  to  the  proper 
circuit  or  district  court.  When  a  case  is  brought  to  the  supreme 
court  to  review  a  decision  of  the  court  of  appeals  when  deter¬ 
mined  it  shall  also  be  remanded  to  the  district  or  circuit  court 
for  further  proceedings  in  pursuance  to  such  decision.”^* 


§  261.  If  writ  of  error  refused  by  the  court  of  appeals. — If 

writ  of  error  refused,  by  the  court  of  appeals,  then  the  only 
recourse  for  counsel  is  to  file  a  petition  for  a  writ  of  certiorari 
in  the  supreme  court. 

‘‘While  under  section  6  of  the  court  of  appeals  act  of 
1831, 216  certiorari  can  only  be  issued  when  a  writ  of  error  can 
not  be,  it  will  not  be  issued  merely  because  the  writ  of  error 
will  not  lie  ;217  but  only  where  the  case  is  one  of  gravity,  where 
there  is  conflict  between  decisions  of  state  and  federal  courts, 
or  between  those  of  federal  courts  or  different  circuits,  or 
something  affecting  the  relations  of  this  nation  to  foreign  na¬ 
tions,  or  of  general  interest  to  the  public.’ ’ 

Where  the  circuit  court  held  in  favor  of  the  company  on  an 
insurance  policy,  where  the  party  had  committed  suicide, 
appealed  to  and  by  the  circuit  court  of  appeals  and  affirmed ;  it 


2i4Rule  39,  United  States  su¬ 
preme  court. 

2i5Ex  parte  Dubuque  &  Pacific 
R.  Co.,  68  U.  S.  (1  Wall.)  69.  17 
L.  ed.  514. 


(yy)4  Fed.  Stat.  Ann.,  p.  428, 
sec  10. 

21626  U.  S.  Stat.  L.  828.  4  Fed. 
Ann.  Stat.  p.  409. 

2i7For  form  of  certiorari  see 
chap.  3,  sec.  114. 
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was  then  taken  to  the  supreme  court  by  certiorari  and  the 
judgment  reversed,  the  court  holding,  “That  an  insurance 
company  doing  business  in  a  state  is  bound  by  its  laws. 7,218 

“This  was  a  suit  filed  in  the  state  court,  removed  to  the 
United  States  circuit  court,  trial,  the  judge  directed  a  verdict, 
appeal  to  the  United  States  circuit  court  of  appeals,  reversed, 
tried  again  in  the  circuit  court,  judgment  for  plaintiff,  affirmed 
in  the  court  of  appeals,  taken  to  the  supreme  court  of  the 
United  States,  judgment  reversed,  remanded  to  circuit 
court.  7  7219 

While  it  is  the  duty  of  this  court  to  review  the  action  of 
subordinate  courts,  justice  to  those  courts  requires  that  their 
alleged  errors  shall  be  called  directly  to  their  attention,  and 
that  their  action  shall  not  be  reversed  for  errors  which  counsel 
in  this  court  have  first  evolved  from  the  record.220 

Where  the  master,  the  court,  and  the  circuit  court  of  appeals 
have  concurred  in  a  finding  of  fact,  this  court  will  not,  on  ac¬ 
count  of  such  concurrence  and,  under  the  rule  of  the  court, 
review  the  disputed  facts  involved  in  that  finding.221 

The  action  of  a  trial  court  upon  an  application  for  a  con¬ 
tinuance  is  purely  a  matter  of  discretion,  and  not  subject  to 
review  by  this  court  unless  it  clearly  shows  that  such  discre¬ 
tion  was  abused.222 

A  judgment  or  decree  to  be  final  within  the  meaning  of  the 
term  as  used  in  the  acts  of  congress  giving  this  court  jurisdic¬ 
tion  on  appeals  and  writs  of  error,  must  terminate  the  litiga¬ 
tion  between  the  parties  on  the  merits  of  the  case,  so  that  if 
there  should  be  an  affirmance  here,  the  court  below  would  have 
nothing  to  do  but  to  execute  the  judgment.223 


2i8Whitefield  v.  Aetna  Life  Ins. 
Co.  of  Hartford,  205  U.  S.  489.  27 
S.  Ct.  578.  51  L.  ed.  895. 

2i9Wilmington  Star  Min.  Co.  v. 
Fulton,  205  U.  S.  60-79.  27  S.  Ct. 
412.  51  L.  ed.  708. 

22oRobinson  &  Co.  v.  Belt,  187 
U.  S.  41.  23  S.  Ct.  16.  47  L.  ed. 
65. 


22iSchwartz  v.  Duss,  187  U.  S. 
8.  23  S.  Ct.  4.  47  L.  ed.  53. 

222Hardy  v.  United  States,  186 
U.  S.  224.  46  L.  ed.  1137.  22  S. 
Ct.  889. 

223United  States  v.  Mosely,  187 
U.  S.  322.  23  S.  Ct.  90.  47  L.  ed, 
198. 
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Where  the  decree  of  the  court  of  appeals  in  an  action  in 
equity  only  reverses  an  order  of  the  circuit  court  granting 
an  injunction,  but  this  having  practically  disposed  of  the  case, 
certiorari  may  issue  from  the  court.224 


§  262.  Circular  letter  issued  by  the  clerk  of  the  supreme 
court  of  the  United  States  relating  to  applications  for  a  writ 
of  certiorari. 


Office  of  the  Clerk, 

Supreme  Court  of  the  United  States. 

Washington,  January  1,  1909. 

Mr . : 

Sir — In  applying  for  a  writ  of  certiorari  under  the  act  of 
March  3,  1891,  the  practice  requires  the  petition  for  the  writ 
to  be  docketed,  and,  in  order  to  do  so,  the  petitioner  must 
furnish  an  original  petition,  a  certified  copy  of  the  transcript 
of  record,  including  therein  all  the  proceedings  in  the  United 
States  Circuit  Court  of  Appeals,  $25  as  deposit  on  account  of 
costs,  and  an  order  for  appearance  for  the  petitioning  party, 
under  the  title  of  . ,  petitioner  vs . ,  re¬ 

spondent. 

Some  Monday  should  be  fixed  upon  for  the  submission  of  the 
petition,  that  being  motion  day,  and  sufficient  notice  given 
counsel  for  respondents  of  the  date  selected  to  enable  them  to 
file  briefs  in  opposition,  if  they  desire  to  do  so,  and  proof  of 
service  of  such  notice  filed  here. 

Petitions  must  be  called  up  and  submitted  (oral  argument  is 
not  permitted)  in  open  court  by  counsel,  and  before  the  sub¬ 
mission,  25  printed  copies  of  the  petition  and  of  such  briefs 
as  are  filed  in  support  of  same,  must  be  furnished.  In  addi¬ 
tion  to  the  certified  copy  of  the  transcript  of  the  record,  re- 

224Harriman  v.  Northern  Se¬ 
curities  Co.,  197  U.  S.  244.  25  S. 

Ct.  493.  49  L.  ed.  739. 
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quired  by  rule  37,  a  sufficient  number  of  printed  copies  thereof 
(not  less  than  ten)  must  be  furnished  to  supply  the  court. 
Should  it  be  necessary  to  reprint  the  record  for  use  on  the 
hearing  of  the  petition,  50  copies  should  be  printed,  under  my 
supervision,  in  order  that  there  may  be  a  sufficient  number  for 
use  on  the  final  hearing,  should  the  petition  be  granted. 

Very  respectfully, 

James  H.  McKenney, 
Cerk  Supreme  Court  United  States. 

§  262a.  Writ  of  certiorari,  United  States  supreme  court  to 
United  States  court  of  appeals.  (When  supreme  court  desires 
the  entire  record  sent  up.) 

The  United  States  of  America,  ss. 

The  President  of  the  United  States  of  America,  to  the  judges 
of  the  United  States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit,  Greeting: 

Whereas  in  a  certain  suit  in  said  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  in  which  John  Doe  was  de¬ 
fendant  in  error  and  the  N.  Y.  &  St.  L.  R.  R.  was  plaintiff  in 
error,  which  was  removed  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States  agreeable  to  the  act  of  Congress 
in  such  case  made  and  provided,  certain  inaccuracies,  defects 
and  omissions  in  the  record  of  the  proceedings  have  been  sug¬ 
gested,  to-wit : 

(Here  set  them  forth.) 

You  therefore  are  commanded  that  searching  the  record  and 
proceedings  in  said  cause  you  certify  forthwith  to  the  said 
Supreme  Court  under  your  seal,  a  full,  true,  and  complete 
transcript  of  said  record  and  proceedings,  plainly  and  dis¬ 
tinctly,  and  in  as  full  and  ample  a  manner  as  the  same  may 
now  remain  before  you,  together  with  this  writ,  so  that  the 
said  Supreme  Court  of  the  United  States  may  be  able  thereon 
to  proceed  and  do  what  shall  appear  to  them  of  right  ought 
to  be  done. 


§  262 a] 


WRIT  OF  CERTIORARI 


282 


Witness  the  Honorable  . ,  Chief  Justice 

of  the  said  Supreme  Court. 

0.  0., 

Clerk  of  the  Supreme  Court  of  the  United  States. 


§  262b.  Petition  fcr  writ  of  certiorari.  (In  the  supreme 
court  of  the  United  States.) 

(When  certificate  of  importance  denied  by  United  States 
court  of  appeals.) 


Ex  parte,  N.  Y.  &  St.  L.  R.  R.  |  Petition  for  writ  of  certior- 
Petitioner.  J  ari  requiring  the  United 
States  Circuit  Court  of 
Appeals  for  the  Seventh 
Circuit  to  certify  to  the 
United  States  Supreme 
Court  for  its  review  and 
determination  the  case  of 
John  Doe,  defendant  in 
error  vs.  N.  Y.  &  St.  L.  R. 
R.,  plaintiff  in  error. 

To  the  Honorable,  the  Supreme  Court  of  the  United  States : 

The  petition  of  the  N.  Y.  &  St.  L.  R.  R.,  respectfully  shows 
to  this  Honorable  Court  (Here  state  the  facts  and  proceedings 
from  the  beginning  of  the  suit  filed  in  the  state  court,  removed 
to  United  States  court,  proceedings  in  circuit  court,  judgment, 
appeal  to  United  States  court  of  appeals,  proceedings  therein 
including  judgment.). 

A  certified  copy  of  the  entire  record  of  the  said  cause  in  said 
Court  of  Appeals  is  herewith  furnished  as  part  of  this  appli¬ 
cation  in  conformity  with  rule  37  of  this  honorable  court  in 
relation  to  cases  from  United  States  Court  of  Appeals,  and 
the  same  is  marked  Exhibit  “A.” 

Petitioner  is  advised  and  believes  that  the  said  judgment  of 
the  said  United  States  Court  of  Appeals  in  said  cause  is  erron¬ 
eous  and  that  this  honorable  court  shall  require  the  said  case 
to  be  certified  to  it,  for  its  review  and  determination  under  and 
in  conformity  with  the  provisions  of  the  act  of  Congress  estab- 
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lishing  the  United  States  Circuit  Court  of  Appeals  under  date 
of  March  3,  1891,  the  said  case  being  made  final  in  the  said 
Court  of  Appeals  by  said  act. 

Petitioner  says  that  said  case  was  decided  by  the  said  Court 
of  Appeals,  (Here  state  the  arguments  against  the  decision  of 
the  Court  of  Appeals  and  the  reason  why  such  decision  should 
be  reversed  by  the  Supreme  Court.) 

Wherefore  your  petitioner  respectfully  prays  that  a  writ  of 
certiorari  may  be  issued  out  of  and  under  the  seal  of  this  court 
directed  to  the  United  States  Circuit  of  Appeals  for  the 
Seventh  Circuit,  commanding  the  said  court  to  certify  and 
send  to  this  court,  on  a  day  certain,  to  be  designated,  a  full  and 
complete  transcript  of  the  record  and  all  proceedings  of  the 
said  Circuit  Court  of  Appeals  in  the  case  therein  entitled  John 
Doe,  plaintiff  and  defendant  in  error,  and  N.  Y.  &  St.  L.  R.  R., 
defendant  and  plaintiff  in  error,  to  the  end  that  the  said  cause 
may  be  reviewed  and  determined  by  the  court,  as  provided  by 
said  act  of  Congress,  and  that  your  petitioner  may  have  such 
other  and  further  relief  or  remedy  in  the  premises  as  to  this 
court  may  seem  appropriate  and  in  conformity  with  the  said 
act  of  1891,  and  that  the  said  judgment  of  the  said  Court  of 
Appeals  in  said  case,  and  every  part  thereof  may  be  reversed 
by  this  honorable  court. 

And  your  petitioner  will  ever  pray. 

(Verification.) 

Bangs  &  Bangs, 
Attorneys  for  Petitioner, 


§  262c.  Notice  of  filing  petition  for  certiorari  in  United 
States  supreme  court. 

In  the  Supreme  Court  of  the  United  States. 

N.  Y.  &  St.  L.  R.  R.  1 
Petitioner, 
vs. 

John  Doe, 

Respondent. 


Petition  for  writ  of  certiorari,  etc. 
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To  the  above  named  John  Doe: 

Take  notice  that  we  shall  submit  a  motion  to  the  Supreme 
Court  of  the  United  States  upon  the  foregoing  petition  for  a 
writ  of  certiorari  to  remove  the  record  and  case  into  said 
Surpeme  Court  at  the  opening  of  the  court  on  Monday,  the 

.  day  of  . .  19 ,  or  as  soon  thereafter 

as  counsel  can  be  heard. 

Bangs  &  Bangs, 
Attorneys  for  Petitioner. 

Service  accepted  this  .  day  of  .  19 . 

John  Brown, 

Attorney  for  Respondent. 


§  262d. 

Court. 


Order  allowing  certiorari  in  United  State  supreme 

In  the  Supreme  Court  of  the  United  States. 


N.  Y.  &  St.  L.  R.  R., 
Petitioner. 


John  Doe, 

Respondent. 


On  a  petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Cir¬ 
cuit. 


. ,19 .  In  consideration  of  the  petition  for 

a  writ  of  certiorari  herein,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  and  of  the  argument  of 
counsel  therein  had,  as  well  as  in  support  of  as  against  the 
same,  it  is  now  hereby  ordered  by  the  court  that  said  petition 
is  hereby  (allowed  or  denied,  as  the  case  may  be). 

A.  A., 

One  of  the  Justices  of  the  United  States  Supreme  Court. 


§  262e.  Writ  of  certiorari  (United  States  supreme  court  to 
United  States  court  of  appeals). 

The  United  States  of  America,  ss: 

The  President  of  the  United  States  of  America,  to  the  Hon¬ 
orable,  the  Judges  of  the  United  States  Circuit  Court  of  Ap¬ 
peals  for  the . Circuit,  Greeting: 


( 
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Being  informed  that  there  is  now  pending  before  yon  a  suit 
in  which  John  Doe  is  plaintiff  in  error  (or  appellant),  and  N. 
Y.  &  St.  L.  R.  R.  is  defendant  in  error  (or  appellee)  which  suit 
was  removed  into  said  Circuit  Court  of  Appeals  by  writ  of 
error  to  (or  appeal  from)  the  District  (or  Circuit)  Court  of  the 

United  States  for  the . District  of . . 

and  we  being  willing  for  certain  reasons,  that  the  said  cause 
and  the  record  and  proceedings  therein  should  be  certified  by 
the  said  United  States  Court  of  Appeals  and  removed  into  the 
Supreme  Court  of  the  United  States,  do  hereby  command  you 
without  delay  to  send  to  the  said  Supreme  Court,  as  aforesaid, 
the  record  and  proceedings  in  said  cause,  so  that  the  Supreme 
Court  may  act  thereon  as  of  right  and  according  to  lav/  ought 
to  be  done. 

Witness,  etc. 

J.  II.  K,  Cierk. 

(Seal  of  Court.) 

Service  accepted  this . day  of . ,19 . 

0.  0.  II., 

Clerk  United  States  Circuit  Court  of  Appeals,  Seventh  Circuit. 

Upon  receipt  of  the  foregoing  the  clerk  will  attach  the  writ 
to  the  transcript  of  the  record  and  send  it  to  the  clerk  of  the 
United  States  supreme  court  at  Washington. 

For  further  proceedings  in  United  States  supreme  court  see 
procedure  in  taking  a  case  from  the  state  supreme  court  to  the 
supreme  court  of  the  United  States,  chapter  6,  post. 


CHAPTER  6. 

PERSONAL  INJURY  (OR  CIVIL)  SUIT  IN  STATE  COURT. 


Section 

263.  First  step  in  the  state  court 

is  the  filing  of  the  prae¬ 
cipe. 

264.  Declaration. 

265.  What  to  establish — Transi¬ 

tory  actions — Jurisdiction. 

266.  Second  count. 

267.  Third  count- 

268.  Assumed  risk — Contributory 

negligence. 

269.  Doubt  as  to  whether  the  car 

was  engaged  in  state  or 
interstate  traffic. 

270.  Statute  and  city  ordinances 

— Necessity  of  pleading. 

271.  Plead — Default — Removal — 

General  issue. 

272.  Plea  to  the  jurisdiction. 

273.  Replication  to  plea. 

274.  Plea  of  the  statute  of  limi¬ 

tations. 

275.  Plea  in  abatement. 

276.  Replication  to  plea,  statute 

of  limitations. 

277*  Other  and  various  pleas. 

278.  Demurrer  to  declaration. 

279.  Special  demurrer. 

280.  Short  form,  general  demur¬ 

rer  to  a  declaration. 

281.  Demurrers,  general  and 

special. 

282.  Plea  of  not  guilty  (general 

Issue). 

283.  Generally  or  specially 

pleaded. 

284.  Plaintiff,  non-resident,  to 

give  a  cost  bond. 


Section 

285.  Motion  to  require  plaintiff 

to  file  a  cost  bond. 

286.  Affidavit  to  require  plaintiff 

to  file  cost  bond. 

287.  Non-suit,  voluntary  and  in¬ 

voluntary. 

288.  Motion  to  sue  as  a  poor  per¬ 

son. 

289.  Affidavit  to  sue  as  a  poor 

person. 

290.  Denying  that  plaintiff  is  a 

non-resident. 

291.  Counter  affidavit  showing 

that  plaintiff  is  solvent. 

292.  Motion  and  form  of  affidavit 

for  continuance. 

293.  Motion  to  continue. 

294.  Selection  of  the  jury — State¬ 

ment  to  jury  by  counsel. 

295.  Peremptory  instruction. 

296.  Denial  by  courts  of  the  right 

of  trial  by  jury. 

297.  Instructing  the  jury. 

298.  Argument  of  counsel — Ver¬ 

dict  of  the  jury — New 
trial. 

299.  Motion  for  new  trial  (form 

of). 

300.  Motion  in  arrest  of  judg¬ 

ment  (form  of). 

301.  Motion  for  new  trial — Mo¬ 

tion  in  arrest  overruled — 
Appeal  prayed  for. 

302.  Two  modes,  appeal  and 

writ  of  error. 

303.  Bill  of  exceptions. 

304.  Motion  for  new  trial. 


§  263] 


FILING  OF  PRAECIPE 


288 


Section 

305.  Bill  of  exceptions  presented 

to  the  judge- 

306.  Bond  to  appeal  from  a  cir¬ 

cuit  court  to  appellate 
court. 

307.  Record  (circuit  court  to  ap¬ 

pellate  court). 

308.  Assignment  of  errors. 

309.  Record  to  be  filed  in  appel¬ 

late  court. 

310.  Form  of  suggestion  or  dim¬ 

inution  of  record. 

311.  Certiorari  to  clerk  of  the 

court  below. 

312.  Abstract  of  record — Briefs. 

313.  Praecipe  for  writ  of  error, 

appellate  court. 

314.  Order  granting  writ  of  error. 

315.  Cases  on  appeal — How  dock¬ 

eted. 

316.  Form  of  writ  of  error,  ap¬ 

pellate  court  to  circuit 
court. 

317.  Certificate,  writ  of  error, 

supersedeas. 

318.  Writ  of  certiorari — Superse¬ 

deas. 

319.  Petition  for  a  writ  of  certio¬ 

rari — Supersedeas. 

320.  Motion  to  dismiss  certiorari 

proceedings. 

321.  Form  of  motion  to  dismiss. 

322.  Certiorari  —  Oral  argument, 

etc. 

323.  Cause  reversed  in  appellate 

court — Notice  of  filing  re¬ 
manding  order. 


Section 

324.  Remanding  order,  appellate 

court  to  court  below. 

325.  Finding  of  facts  by  the  ap¬ 

pellate  court- 

326.  Plaintiff  must  offer  a  mo¬ 

tion  to  istruct. 

327.  Judgment  affirmed  in  the 

appellate  court. 

328.  Application  for  rehearing  in 

the  appellate  court. 

329.  Notice  of  intention  to  apply 

for  rehearing. 

330.  Petition  for  rehearing. 

331.  Petition  for  rehearing  de¬ 

nied — Appeal  to  supreme 
court. 

332.  Assignment  of  errors,  appel¬ 

late  to  supreme  court. 

333.  Appeal  from  state  supreme 

court  to  United  States  su¬ 
preme  court. 

334.  Petition  for  writ  of  error. 

335.  Assignment  of  errors. 

336.  Bond  to  appeal  from  state 

court  to  United  States  su¬ 
preme  court. 

337.  A  cash  deposit  in  lieu  of  a 

cost  bond. 

338.  Citation  or  notice  to  defend¬ 

ant. 

339.  Order  allowing  writ  of  error. 

340.  Form  of  writ  of  error, 

United  States  supreme 
court  to  state  supreme 
court. 

341.  Certificate  of  clerk  of  the 

state  supreme  court. 

342.  Further  steps  by  counsel. 


§  263.  First  step  in  the  state  court  is  the  filing  of  the  prae¬ 
cipe. — If  it  is  desired  to  file  a  suit  for  personal  injuries,  sus¬ 
tained  by  a  client,  while  in  the  employ  of  a  corporation,  case 
will  be  the  appropriate  remedy.  The  first  step  would  be  the 
filing  of  the  praecipe  which  may  be  in  the  following  form: 
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PRAECIPE  FOR  SUMMONS. 

In  the  Circuit  Court  of  .  County, 

State  of  Illinois. 

. Term,  A.  D.  19 ... . 

John  Doe,  "j 

vs.  lease. 

N.  Y.  &  St.  L.  R.  R.  J 

The  clerk  of  the  said  court  will  issue  a  summons  as  above, 
directed  to  the  sheriff  of  the  county  of . ,  and  re¬ 
turnable  to  the . Term,  A.  D.  19. . . . 

Dated . 

John  Brown, 
Attorney  for  Plaintiff. 

To  Mr.  T.  IT.,  Clerk  of . Court : 

Upon  the  filing  of  the  praecipe,  the  clerk  will  issue  a  sum¬ 
mons  and  place  it  in  the  hands  of  the  sheriff,  who  should  serve 
the  defendant  at  least  ten  days  before  the  first  day  of  the  term 
and  make  his  return  thereon,  filing  the  same  with  the  clerk. 
If  the  summons  is  not  served  ten  days  prior  to  the  first  day  of 
the  term,  the  defendant  need  not  plead  until  the  next  succeed¬ 
ing  term.1 


§  264.  Declaration. — File  ten  days  before  the  first  day  of 
the  term,  otherwise  the  cause  may  be  continued  to  the  follow¬ 
ing  term.  If  the  declaration  is  not  filed  ten  days  before  the 
second  term  of  court,  defendant  may  have  the  suit  dismissed.2 

An  action  commenced  by  filing  the  praecipe,  bill  or  declara¬ 
tion  and  the  issuance  of  the  summons.3 


FORM  OF  DECLARATION  IN  CASE. 

In  the  Circuit  Court  of  .  County, 

State  of  Illinois. 

. Term,  A.  D.  19 _ 


iHurd’s  R.  S.  1908,  p.  1618,  sec. 
3. 

sHurd’s  R.  S.  1908,  p.  1623,  sec. 
32. 


sColonial  Mutual  Fire  Ins.  Co. 
v.  Ellinger,  112  Ill.  App.  302;  Mil¬ 
ler  v.  Rich,  204  Ill.  444.  68  N.  E. 

488. 


—19 
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John  Doe,  plaintiff,  complains  of  the  N.  Y.  &  St.  L.  R.  R., 
defendant,  in  an  action  on  the  case : 

For  that,  whereas,  the  defendant  was,  on  to-wit : . 

19 ,  at  to-wit : . in  said  county,  possessed  of  and 

operating  a  railway,  and  had  in  its  use  for  that  purpose  divers 
railway  tracks,  locomotive  engines,  cars,  trains  and  switching 
yards,  and  the  plaintiff  was  in  the  employ  of  the  defendant 
as  a  switchman,  and  required  in  the  discharge  of  his  duty  to 
ride  upon,  couple  and  uncouple  cars,  whereby  it  became  the 
duty  of  the  defendant  to  exercise  ordinary  care  to  provide 
plaintiff  with  a  reasonably  safe  place  in  which  to  do  his  work, 
reasonably  safe  appliances  with  which  to  do  his  work,  and  to 
not  bring  upon  him  any  undue  peril;  but  the  defendant,  not 
regarding  such  duty,  then  and  there  negligently  had  and  al¬ 
lowed  one  of  its  cars  that  plaintiff  was  obliged  to  couple,  to  be 
without  suitable  grabirons  and  handholds,  and  then  and  there 
negligently  had  and  allowed  a  number  of  ties  on  track  No.  4  at 

. ,  to  project  above  the  ground  a  great  distance, 

to-wit :  five  inches,  and  then  and  there  negligently  failed  to  fill 
in  the  space  between  the  ties  on  said  track  with  ballast  or  other 
substance,  thus  endangering  the  safety  of  switchmen  while  en¬ 
gaged  in  the  performance  of  their  said  duties,  as  the  defendant 
well  knew,  or  might  have  known,  by  the  exercise  of  ordinary 
care,  and  of  which  condition  of  said  track  and  said  car,  the 
plaintiff  did  not  know,  nor  could  he  have  known  by  the  exercise 
of  ordinary  care. 

By  means  whereof,  and  in  consequence  of  such  neglect  on  the 
part  of  the  defendant,  as  aforesaid,  plaintiff,  while  then  and 
there  attempting  to  couple  said  car  to  another  car,  and  exer¬ 
cising  due  care  for  his  own  safety,  stumbled,  got  his  foot 
fastened,  fell,  was  thrown  to  the  ground,  and  was  run  over  by 
one  of  said  cars,  and  certain  other  cars  attached  thereto,  and 
his  right  leg  was  crushed  and  mangled  so  that  the  same  had  to 
be,  and  was  amputated,  and  by  reason  thereof,  plaintiff  has 
been  rendered  unable  to  follow  his  usual  avocation,  or  to  attend 
to  his  affairs,  and  has  been  compelled  to  incur  and  expend  a 
large  amount  for  doctor  bills,  hospital  charges,  nursing  and 
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medicines,  in  and  about  endeavoring  to  be  cured,  to-wit : 
$ . ,  and  has,  and  will,  suffer  great  pain  and  is  perma¬ 

nently  disabled. 

Wherefore  plaintiff  says  he  has  been  injured  and  sustained 
damage  to  the  amount  of  ten  thousand  dollars  and  he  there¬ 
fore  brings  suit,  etc. 


§  265.  What  to  establish — Transitory  actions — Jurisdiction. 

— A  servant,  in  order  to  recover  for  an  injury  for  defects  in 
the  appliances  in  the  business  is  required  to  establish  three 
propositions : 

1.  That  the  appliances  were  defective. 

2.  That  the  master  had  notice  thereof,  or  knowledge,  or 
ought  to  have  had. 

3.  That  the  servant  did  not  know  of  the  defect,  and  had 
not  equal  means  of  knowing  with  the  master.4 

The  plaintiff  had  the  right  to  aver  in  his  declaration  as  many 
grounds  of  recovery  as  he  saw  proper,  but  it  was  not  necessary 
to  prove  all  that  was  alleged.5 

In  transitory  actions,  the  place  at  which  the  facts  out  of 
which  the  cause  of  action  arose  is  immaterial  and  need  not  be 
proven  as  alleged,  and  a  suit  for  personal  injuries  can  not  be 
defeated  on  the  ground  the  venue  is  laid  in  the  wrong  county.6 

“ Following  the  person a  transitory  as  distinguished  from  a 
local  action,  is  one  which  may  have  taken  place  anywhere. 
Local  action  means  to  maintain  a  suit  in  one  jurisdiction  ex¬ 
clusively.7 

The  statute  providing  that  no  suit  be  brought  in  Illinois  for 
a  death  occurring  outside  the  state,  has  no  application  to  a 
case  when  the  wrongful  act  occurred  in  the  state  and  the  death 
outside  the  state.8 


4Goldie  v.  Werner,  151  Ill.  551. 
38  N.  E.  95. 

sWeber  Wagon  Co.  v.  Kehl,  139 
Ill.  644-56.  29  N.  E.  714. 

60wen  v.  McKean,  14  Ill.  459; 
St.  Louis,  Jacksonville  &  C.  R. 


Co.  v.  Thomas,  47  Ill.  116;  Chi¬ 
cago  City  R.  Co.  v.  McMeen,  102 
Ill.  App.  318. 

7  Anderson’s  Dictionary  of  Law. 
8Crane  v.  Chicago  &  W.  I.  R. 
Co.,  233  Ill.  259.  84  N.  E.  222. 
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The  general  right  of  a  person  to  select  such  tribunal,  having 
jurisdiction,  as  he  chooses  for  the  prosecution  of  his  rights, 
and  of  the  court  which  first  obtains  jurisdiction  to  retain  it.  A 
court  of  equity  will  not  enjoin  the  defendant  prosecuting  a 
suit  against  complainant  in  a  foreign  state.9 

§  266.  Second  Count.  (Based  on  the  act  of  Congress.) — 
And  for  that  whereas,  also,  the  defendant  was,  on  to-wit: 

. ,  19....,  at  to-wit:  in  said  county,  possessed  of, 

and  operating  a  railroad  extending  from  the  city  of . , 

Illinois,  to  the  city  of . ,  state  of . ,  and 

engaged  in  the  business  of  a  common  carrier,  and  had  in  its 
use  for  that  purpose  divers  tracks,  locomotive  engines,  cars, 
trains  and  switching  yards,  and  plaintiff  was  in  the  defendant’s 
employ  as  a  switchman  and  required  in  the  discharge  of  his 
duty  to  ride  upon,  couple  and  uncouple  cars,  and  there  was  an 
act  of  Congress  then  and  there  in  full  force  and  effect  which 
provides  that,  “It  shall  be  unlawful  for  any  railroad  company 
to  use  any  car  in  interstate  commerce  that  is  not  provided  with 
secure  grabirons  or  handholds  in  the  ends  and  sides  of  each  car 
for  greater  security  to  men  in  coupling  and  uncoupling  cars, 
and  that  any  employe  of  any  such  common  carrier  who  may  be 
injured  by  any  locomotive  car  or  train  in  use  contrary  to  the 
provisions  of  this  act  shall  not  be  deemed  thereby  to  have  as¬ 
sumed  the  risk  thereby  occasioned,  although  continuing  in  the 
employment  of  such  common  carrier  after  the  unlawful  use  of 
such  locomotive,  car  or  train  has  been  brought  to  his  knowl¬ 
edge;”  whereby  it  became  the  duty  of  the  defendant  to  comply 
with  the  provisions  of  such  act  of  Congress,  but  the  defendant, 
not  regarding  its  said  duty,  then  and  there  negligently  failed  to 
equip  one  of  its  said  cars  engaged  in  interstate  traffic,  that 
plaintiff  was  attempting  to  couple  to  another  car,  with  secure 
grabirons,  and  handholds  as  aforesaid. 

(Finish  as  in  the  first  count,  except  that  due  care  may  be 
omitted.) 

sRoyal  League  v.  Kavanagh, 

233  Ill.  175.  84  N.  E.  178. 
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Construction  of  the  act  of  Congress  when  assumed  risk  or 
contributory  negligence  is  involved.10  A  steam  shovel  is  in¬ 
cluded  by  the  words  “any  car.”11  A  dining  car  waiting  on  a 
siding  to  be  attached  to  a  train  is  engaged  in  interstate  traffic.12 

A  violation  of  statutory  obligation  by  an  employer  is  negli¬ 
gence  per  se.13 

The  act  of  March  2,  1893, 14  requires  common  carriers  en¬ 
gaged  in  interstate  traffic  to  equip  its  cars  with  couplers  coup¬ 
ling  automatically  by  impact,  and  which  can  be  uncoupled  with¬ 
out  men  going  between  the  ends  of  cars.  A  failure  to  do  so  is 
negligence  for  which  the  company  is  liable.15 

An  empty  car  hauled  in  a  train  containing  a  car  loaded 
with  interstate  commerce  must  be  equipped  with  the  appliances 
required  by  the  safety  appliance  act  of  March  2,  1893. 16 

The  right  of  action  given  to  an  employe  by  the  federal  rail¬ 
road  employers’  liability  act  does  not  survive  his  death.17 

The  federal  act  requires  couplers  which  couple  automatically 
by  impact  without  the  necessity  of  men  going  between  the 
cars.18 

An  ordinance  of  a  city  providing  that  no  railroad  company 
shall  run  any  passenger  train  or  cars  within  the  city  limits 
at  a  greater  rate  of  speed  than  ten  miles  per  hour,  nor  any 
freight  train  or  car  to  exceed  six  miles  per  hour,  is  broad 
enough  to  include  any  and  all  vehicles  on  wheels,  and  embraces 
locomotive  engines,  which  are  a  species  of  cars.19 


loSchlemmer  v.  Buffalo  R.  &  P. 
Co.,  205  U.  S.  1.  27  S.  Ct.  407. 

51  L.  ed.  681. 
nidem. 

12Johnson  v.  Southern  Pacific 
R.  Co.,  196  U.  S.  1.  25  S.  Ct. 

158.  49  L.  ed.  363. 

isUnion  Pacific  R.  Co.  v.  Mc¬ 
Donald,  152  U.  S.  262.  14  S.  Ct. 

619.  38  L.  ed.  434. 

1^27  U.  S.  Stat.  L.  531. 
15Southern  R.  Co.  v.  Carson,  194 
U.  S.  136-40.  24  S.  Ct.  609.  48  L. 
ed.  907. 


isUnited  States  v.  Wheeling  & 
L.  E.  R.  Co.,  167  Fed.  198. 

nFulgram  v.  Midland  Valley 
R.  Co.,  167  Fed.  660. 

i8Chicago  &  A.  R.  Co.  v.  Wal¬ 
ters,  217  Ill.  87.  75  N.  E.  441. 

19East  St.  Louis  Connecting  R. 
Co.  v.  O’Hara,  150  Ill.  580.  37  N. 
E.  917 ;  E£st  St.  Louis  Connect¬ 
ing  R.  Co.  v.  Reames,  173  Ill.  582. 
51  N.  E.  68. 
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§  267.  Third  count.  (Predicated  upon  the  state  safety  ap¬ 
pliance  act.) — And  for  that  whereas,  also,  the  defendant  was, 
on  to-wit :  . ,  19 .... ,  at  to-wit :  in  said  county,  pos¬ 
sessed  of  a  railroad  extending  from  the  city  of . , 

Illinois,  to  the  city  of  (Town)  . . . . ,  (State) . , 

and  engaged  in  the  business  of  a  common  carrier,  and  had  in 
its  use  for  that  purpose  divers  locomotive  engines,  cars,  trains, 
tracks  and  switching  yards,  and  plaintiff  was  in  the  defendant ’s 

employ  as  a  switchman  in  its  said  yards  at  the  city  of . , 

Illinois,  and  was  required  in  the  descharge  of  his  said  duty  to 
ride  upon,  couple  and  uncouple  cars,  and  there  was  a  statute 
in  full  force  and  effect  in  said  state  of  Illinois,  section  4  of 
which  provides:  “That  from  and  after  the  passage  of  this 
act  it  shall  be  unlawful  for  any  railroad  company  to  use  any 
locomotive  tender,  car,  or  similar  vehicle  in  connection  with 
the  movement  of  traffic  between  points  in  this  state,  that  is  not 
provided  with  secure  grab  irons  or  handholds  in  the  ends  and 
sides  of  each  locomotive,  tender,  car,  or  similar  vehicle  for 
greater  security  to  men  in  coupling  and  uncoupling  cars.” 
And  section  226  (Hurd’s  R.  S.  of  1908,  p.  1709)  of  such  act 
provides:  “That  any  employe  of  any  such  common  carrier 
who  may  be  injured  by  any  train,  locomotive,  tender,  car,  or 
similar  vehicle,  in  use  contrary  to  the  provisions  of  this  act, 
shall  not  be  deemed  to  have  assumed  the  risks,  thereby  oc¬ 
casioned,  nor  to  have  been  guilty  of  contributory  negligence, 
because  of  continuing  in  the  employment  of  such  common  car¬ 
rier,  or  in  the  performance  of  his  duties  as  such  employe  after 
the  unlawful  use  of  such  train,  locomotive,  tender,  car  or 
similar  vehicle  has  been  brought  to  his  knowledge:”  whereby 
it  became  the  duty  of  the  defendant  to  comply  with  the  pro¬ 
visions  of  such  statute,  but  the  defendant,  not  regarding  such 
duty,  then  and  there  negligently  failed  to  equip  one  of  its  said 
cars,  engaged  in  state  traffic,  that  plaintiff  was  attempting  to 
couple  to  another  car,  with  secure  grabirons  and  handholds  as 
aforesaid. 

(Complete  as  in  the  first  count  except  due  care  may  be 
omitted.)  John  Brown, 

Attorney  for  Plaintiff. 
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§  268.  Assumed  risk — Contributory  negligence. — The  ques¬ 
tion  of  assumed  risk,  or  contributory  negligence,  under  the  Illi¬ 
nois  statute  has  not  been  construed  by  the  supreme  court  of  Illi¬ 
nois.  It  is  to  be  presumed  that  when  it  is  passed  upon  the  court 
will  follow  the  rule  laid  down  in  the  case  of  Carterville  Coal  Co. 
v.  Abbott,20  wherein  the  mining  act  of  1887  was  involved;  on 
page  502  this  language  was  used:  “Where  such  owner,  opera¬ 
tor,  or  manager  wilfully  disregards  a  duty  enjoined  on  him  by 
legislation  of  this  character,  and  places  in  danger  the  life  and 
limbs  of  those  employed  therein,  he  can  not  say  that  because 
one  enters  a  mine  as  a  miner  with  knowledge  that  the  owner 
has  failed  to  comply  with  his  duty  he  is  guilty  of  contributory 
negligence ;  neither  can  it  be  said  that  by  using  the  means  pro¬ 
vided  by  the  owner  for  entering  the  mine,  the  miner  is  guilty 
of  contributory  negligence,  nor  is  it  necessary  to  prove  he  was 
in  the  exercise  of  ordinary  care.  If  alleged  in  the  declaration, 
it  may  be  treated  as  surplusage.”  And  in  the  case  of  Moore 
v.  Centralia  Coal  Co.21  where  it  was  held  that,  “in  an  action 
under  the  mines  and  mining  act,  the  doctrine  of  fellow  ser¬ 
vants,  assumed  risk,  and  contributory  negligence,  respectively 
have  no  application,  and  do  not  constitute  defenses  thereto.” 

It  is  reasonable  to  suppose  that  the  supreme  court  will  make 
the  same  holding  in  construing  the  statute  with  reference  to 
the  safety  of  railroad  employes.  However,  it  has  been  said, 
“That  there  is  but  one  thing  certain  about  litigation,  and  that  is 
its  uncertainty”;  applying  this  rule  it  is  possible  that  the  su¬ 
preme  court  may  adopt  a  different  holding,  hence  the  necessity 
of  the  reader  observing  the  decisions  of  the  supreme  court  as 
they  are  handed  down. 

Some  nisi  prius  courts  have  held  “that  notwithstanding  the 
safety  appliance  statute,  that  if  a  brakeman  knows  of  the  de¬ 
fective  grabiron  he  assumes  the  risk;  that  the  statute  means 
only  that  after  having  learned  of  the  defect,  or  of  the  absence 
of  the  grabiron,  the  servant  will  not  be  held  to  have  assumed 
the  risk,  or  of  being  guilty  of  contributory  negligence  by  re- 

20Carterville  Coal  Co.  v.  Abbott,  siMoore  v.  Centralia  Coal  Co., 
181  Ill.  495.  55  N.  E.  131.  140  Ill.  App.  291. 
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maining  in  the  employment,  in  another  capacity,  but  if  he  re¬ 
mains  in  the  service  as  a  brakeman  and  attempts  to  make  a 
coupling  when  he  knows  there  is  no  grabiron,  he  is  guilty  of 
contributory  negligence  and  can  not  recover.”  It  would  seem 
that  such  holding  is  at  variance  with  the  intention  of  those 
who  had  the  law  passed  and  contrary  to  every  principle  of 
justice.  Should  the  supreme  court  make  such  a  ruling  the  only 
remedy  will  be  an  amendment  to  the  law. 

Railroading  is  a  hazardous  business.  To  reduce  the  number 
of  injured  and  killed  railroad  employes  laws  are  enacted  to 
compel  a  performance  of  duty  by  an  employer;  it  is  sought 
further  to  obviate  the  doctrine  of  fellow  servants.  To  hold 
that  railroad  employes,  such  as  the  engineer  and  conductor,  the 
engineer  and  brakeman,  the  engineer  of  one  train  and  the 
engineer  of  another  train,  or  that  an  engineer  and  a  telegraph 
operator,  or  that  a  conductor  and  the  train  dispatcher,  are 
fellow  servants,  as  a  matter  of  law,  and,  that  if  through  the 
negligence  of  one,  the  other  is  injured,  no  recovery  may  be  had 
of  the  railroad  company  is  an  injustice  to  the  servant  who, 
perhaps  without  any  fault  on  his  part,  and  while  in  the  dis¬ 
charge  of  his  duty,  may  have  been  maimed  for  life. 

In  the  United  States  supreme  court  the  question  of  whether 
or  not  an  engineer  and  conductor  of  the  same  train  were  fel¬ 
low  servants  has  been  decided  three  ways  and  each  time  by  a 
divided  court.  First  in  the  case  of  B.  &  0.  R.  Co.  vs.  Baugh,22  it 
was  held  that  conductor  and  engineer  were  fellow  servants 
in  the  case  of  Chicago,  M.  &  St.  P.  Ry.  Co.  vs.  Ross,23  the 
Baugh  case  was  overruled  and  it  was  held  that  the  con¬ 
ductor  and  engineer  were  not  fellow  servants;  in  the  case 
of  New  England  R.  Co.  vs.  Conroy,24  the  Ross  case  was 
overruled  and  it  was  decided  that  an  engineer  and  conductor 
were  fellow  servants.  This  will  be  the  rule  in  the  United  States 
courts  until  the  supreme  court  again  reverses  itself. 

22149  U.  S.  369.  13  S.  Ct.  914.  24175  U.  S.  323.  20  S.  Ct.  85. 

37  L.  ed.  772.  44  L.  ed.  181. 

23112  U.  S.  377.  58  S.  Ct.  184. 

28  L.  ed.  787. 
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A  disabled  car,  while  being  transported  to  a  repair  shop  for 
the  sole  purpose  of  being  repaired  is  not  used  “in  moving 
traffic”  under  the  safety  appliance  act.25 


§  269.  Doubt  as  to  whether  the  car  was  engaged  in  state  or 
interstate  traffic. — If  counsel  is  sure  as  to  whether  the  car  in 
question  is  engaged  in  state  traffic,  he  may  omit  the  count 
based  on  the  act  of  Congress,  if  he  knows  that  the  car  was 
engaged  in  interstate  traffic,  he  may  omit  the  count  based  on 
the  statute.  If  not  positive,  it  is  a  good  idea  to  take  advantage 
of  both  the  act  of  Congress  and  the  act  of  the  legislature,  then 
on  the  trial,  after  all  of  the  evidence  is  in,  dismiss  one  of  said 
counts  and  rely  upon  either  the  state  law  or  the  act  of  Congress. 

§  270.  Statute  and  city  ordinances — Necessity  of  pleading. 

— It  is  not  essential  to  plead  the  entire  section,  a  brief  reference 
thereto  is  all  that  is  necessary,  but  it  is  done  here  for  a  pur¬ 
pose,  as  the  reader  will  observe  later.  A  city  ordinance  if 
relied  on  must,  however,  be  set  out  in  hac  verba  as  courts 
will  not  take  judicial  notice  thereof.26 

The  rule  that  it  is  never  necessary  to  plead  a  public  law 
applies  as  well  to  a  law  declared  to  be  public  by  the  legislature 
as  it  does  to  a  law  which  is,  in  its  nature,  a  public  law.27 

Where  ordinances  are  published  in  pamphlet  form  and  state 
they  are  so  published  by  authority  of  the  board  of  trustees, 
they  are  admissible  in  evidence  without  further  proof.28 

A  certified  copy  of  an  ordinance  under  the  seal  of  the  cor¬ 
poration  made  by  the  clerk  will  have  the  same  force  and  effect, 
as  evidence,  as  a  printed  book.29 


zsKelley  v.  Illinois  C.  R.  Co., 
140  Ill.  App.  125. 

seillinois  Central  R.  Co.  v.  Ash¬ 
line,  171  Ill.  313.  49  L.  ed.  521; 

Rockford  City  R.  Co.  v.  Mathews, 
50  Ill.  App.  267. 


27People  v.  Ottawa  Hydraulic 
Works,  115  Ill.  281.  3  N.  E.  413. 

28Hiinois  Central  R.  Co.  v.  Whit¬ 
taker,  122  Ill.  App.  333. 

2»Lindsay  v.  Chicago,  115  Ill. 
120.  3  N.  E.  443. 
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The  statute  of  another  state  or  country  when  relied  on,  either 
as  a  right  of  recovery,  or  a  defense,  must  be  pleaded,  since 
courts  do  not  take  judicial  notice  of  the  statute  law  of  another 
state  or  country.30 


§  271.  Plead — Default — Removal — General  issue. — If  the 

defendant  is  a  foreign  corporation — a  citizen  of  another  state — 
and  suit  is  for  more  than  $2,000,  counsel  will  probably  file  a 
petition  to  remove  the  cause  into  the  United  States  court,  as 
provided  for  by  act  of  Congress.31  The  defendant  must  either 
file  his  petition  to  remove,  demur,  or  plead  on  or  before  the 
day  designated  by  the  rules  of  said  court  as  “default  day.” 
If  no  rule  of  court,  the  statute  fixes  the  time  to  plead  as  of  the 
first  day  of  the  term.32 

Before  seeking  to  take  a  default,  counsel  should  examine 
the  summons,  see  that  the  return  of  the  officer  is  in  proper 
form,  that  the  defendant  was  served,  and  the  declaration  filed 
at  least  ten  days  prior  to  the  first  day  of  the  term. 

A  defendant  who  has  been  ruled  to  plead  by  a  particular  day, 
can  not  file  a  plea  after  the  expiration  of  the  rule,  without 
special  leave  for  that  purpose,  and  if  a  plea  is  put  on  file  with¬ 
out  first  having  obtained  leave,  the  court  may  disregard  the 
plea  and  render  judgment.33 

In  computing  time  it  is  held  that  either  the  first  or  last  day 
be  excluded ;  therefore,  if  the  service  was  had  on  the  31st  day 
of  December  and  court  convened  on  January  10th,  it  would 
be  in  ample  time.34 

(If  a  petition  is  presented  to  remove  the  cause  to  the  United 
States  (federal)  court,  see  chapter  5,  sec.  182.) 


3<>McCurdy  v.  Alaska  &  Chicago 
Commercial  Co.,  102  Ill.  App.  120; 
Bonnell  v.  Holt.  89  Ill.  71. 

siUnited  States  v.  Wheeling  & 
L.  E.  R.  Co.,  167  Fed.  198. 


szHurd’s  R.  S.  1908,  p.  1618,  sec. 
1;  Chicago  Stamping  Co.  v.  Me¬ 
chanical  Rubber  Co.,  83  Ill.  App. 
230.  (See  Romavals,  chap.  7.) 

33Flanders  v.  Wittaker,  13  Ill. 
707. 

showman  v.  Wood,  41  Ill.  203. 
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In  order  that  pendency  of  a  former  suit  may  be  a  defense, 
it  must  appear  that  it  affords  as  complete  and  effectual  a 
remedy  as  a  second  suit.35 

The  defendant  may  file  a  plea  in  abatement  if  service  was  not 
had  on  the  proper  party,  or  the  name  of  the  right  corpora¬ 
tion.36 

A  company  which  is  the  real  party  sued  and  served,  where 
it  had  been  sued  and  served  by  the  wrong  name,  should  plead 
misnomer  by  plea  in  abatement,  in  order  to  be  able  thereafter 
to  insist  on  such  objection.37 

A  mistake  in  the  Christian  name  of  plaintiff  can  not  be  taken 
advantage  of  only  by  plea  in  abatement.38 

“For  want  of  appearance  the  court  may  give  judgment  by 
default,  except  in  cases  where  the  process  has  not  been  served, 
or  declaration  not  filed  ten  days  before  the  term  of  court.39 

A  defendant  who  has  been  defaulted  but  who  appears  at 
the  trial  may  cross  examine  witnesses  only  upon  the  question 
of  the  amount  of  damage.40 

If  the  defendant  does  not  appear  and  apply  for  a  continuance 
at  plaintiff’s  cost,  when  service  was  not  had  in  apt  time,  the 
case  should  be  continued  under  the  general  rule.41 

These  matters  may  be  waived  by  the  defendant  filing  his  plea 
of  general  issue.42 

And  such  appearance  can  not  be  withdrawn.43 

Declaration  not  filed  in  apt  time  is  waived  by  the  defendant 
asking  for  an  extension  of  time  in  which  to  plead.44 


33 * 5 &Wright  v.  Keifer,  131  Ill.  App., 

298. 

seBaccash  v.  United  States  Tent 

&  Awning  Co.,  135  Ill.  App.  121; 
Aetna  Indemnity  Co.  v.  Spencer, 
135  Ill.  App.  54;  Spencer  v.  Aetna 
Indemnity  Co.,  231  Ill.  82.  83  N. 

E.  102. 

37Pennsylvania  Co.  v.  Sloan,  125 
Ill.  72.  17  N.  E.  37. 

sssalisbury  v.  Gillett,  3  Ill.  (2 
Scam.)  290. 


39Hurd’s  R.  S.  1908,  p.  1627,  sec. 
57. 

^oFirst  Nat.  Bank  of  El  Paso  v. 
Miller,  235  Ill.  135.  85  N.  E.  312. 
4iCollins  v.  Tuttle,  24  Ill.  623. 
^Baldwin  v.  Murphy,  82  Ill.  485; 
Baldwin  v.  McCellan,  152  Ill.  52. 
38  N.  E.  143. 

^Famous  Mfg.  Co.  v.  Wilcox, 
180  Ill.  246.  54  N.  E.  211. 

44Beck  Bros.  v.  Independent 
Brewing  Ass’n.,  60  Ill.  App.  423. 
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The  plea  of  the  general  issue  to  a  declaration  for  personal 
injuries  charging  the  operation  of  a  railroad  by  the  defendant, 
obviates  the  necessity  of  proving  such  matter.45 

The  general  issue  admits  for  the  purpose  of  the  trial  that  the 
declaration  states  a  good  cause  of  action.46 

The  general  issue  admits  that  at  the  time  of  the  injury  the 
defendant  was  operating  the  road,  that  the  employes  in  charge 
of  its  train  were  its  servants  and  employes.47 

We  will  assume  that  no  attempt  was  made  by  counsel  for  the 
defendant  to  have  the  case  removed  into  the  United  States 
court.  The  rules  of  the  state  court  we  will  grant  provide  that 
the  defendant  must  answer,  demur  or  plead  on  or  before  9  :00 
o’clock  A.  M.  the  first  Wednesday.  If  no  rule  of  court  to  that 
effect,  then  the  defendant  must  plead  or  demur  on  or  before 
the  first  day  of  the  term.48 

If  no  action  has  been  taken  by  the  defendant  by  that  time; 
counsel  for  the  plaintiff  is  entitled  to  a  default,  in  which  event 
all  that  plaintiff  is  obliged  to  do  is  to  prove  up  his  case.  In 
such  proceeding  the  defendant  is  not  permitted  to  make  any 
defense;  he  may,  howerer,  cross-examine  plaintiff’s  witnesses, 
but  only  upon  such  matters  as  are  brought  out  on  the  examina¬ 
tion  in  chief.  A  default  may  be  set  aside  upon  a  proper  show¬ 
ing,  and  at  the  discretion  of  the  court.49 

Too  late  after  term  has  intervened  to  set  a  default  aside.50 


§  272.  Plea  to  the  jurisdiction. 

In  the  Circuit  Court  of 
State  of  Illinois. 


John  Doe, 

vs.  r  Case : , 

N.  Y.  &  St.  L.  R.  R.  J 

^Potter  v.  Sjorgren,  91  Ill.  App. 
530;  Richter  v.  Cicero  &  Proviso 
St.  R.  Co.,  70  Ill.  App.  196. 

46VanDusen  v.  Pomeroy,  24  Ill. 
289. 

47Cliicago  Union  Traction  Co.  v. 
Jerka,  227  Ill.  95-100.  81  N.  E.  7. 


.  County, 

Term,  A.  D.  19 _ 


^Hurd’s  R.  S.  1908,  p.  1618, 
sec.  1. 

49Union  Hide  &  Leather  Co.  v. 
Woodley.  75  Ill.  435. 

5°Utley  v.  Cameron,  87  Ill.  App. 
71. 
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And  now  comes  the  defendant  in  the  above  entitled  cause 
limiting  its  appearance  to  this  particular  purpose  and  defends, 
etc.,  and  says,  that  before  and  at  the  time  of  the  commencement 
of  the  said  action  of  the  said  John  Doe,  it,  the  said  defendant, 
was  and  from  hence  hitherto  has  been,  and  still  is,  a  corpora¬ 
tion  organized  under  the  laws  of  the  state  of  Ohio  and  is  a 
citizen  of  said  state,  that  it  does  not,  nor  never  did  reside  in 

Illinois;  that  it  has  no  agent  in  said  county  of . ,  nor 

has  it  ever  had  an  agent  in  said  county;  nor  has  it  now,  nor 
did  it  ever  have,  any  representative  or  employe  in  said  county 
upon  whom  service  of  process  might  be  had;  that  it  has  no 
place  of  business  in  said  county,  nor  does  it  run  into  or  through 
said  county;  that  the  said  K.  K.,  upon  whom  supposed  service 

was  had  on  to- wit: . ,  19. . . .,  as  by  the  return  of 

. ,  sheriff,  appears,  was  not  an  agent  of  said  defend¬ 
ant,  nor  was  he  in  the  employe  of  the  defendant  on  said  date, 
nor  has  he  ever  been  in  the  employ  of  this  defendant. 

N.  Y.  &  St.  Y.  R.  R., 

By  B.  &  B.,  its  Attorneys. 


State  of  Illinois, 

County  of . 

C.  E.  Bangs,  being  duly  sworn,  on  oath  says  that  he  is  one  of 
the  attorneys  representing  the  defendant  company  and  duly 
authorized  to  make  this  affidavit. 

This  affiant  states  that  the  foregoing  statement  and  plea  is 
true  in  substance  and  in  fact. 

C.  E.  Bangs. 


Subscribed  and  sworn  to  before  me  this 
. ,  A.  D.  19.... 


day  of 


T.  H., 

Clerk  (Notary  Public). 


An  appearance  for  any  purpose  other  than  to  question  the 
jurisdiction  of  the  court  is  general.51 


51Nicholas  v.  People  (ex  rel.),  v.  Economy  Furniture  Co.,  70  Ill. 
165  Ill.  502.  46  N.  E.  237 ;  Baldwin  App.  49 
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§  273.  Replication  to  plea. 

(Caption.) 

And  the  plaintiff  says  that  the  said  writ,  by  reason  of  any¬ 
thing  by  the  defndant  in  his  said  plea  above  alleged,  ought  not 
to  be  quashed,  because  he  says  that  the  said  K.  K.  was  an 
agent  for  said  defendant  company  at  the  time  service  was  had 
upon  him,  and  service  was  had  on  said  K.  K.  in  said  county  and 
was  regular.  And  this  the  plaintiff  prays  may  be  inquired  of 
by  the  country,  etc. 

John  Brown, 
Attorney  for  Plaintiff. 

A  plea  denying  that  a  plaintiff  is  now  or  ever  has  been  a 
corporation  is  a  plea  in  bar,  since  the  sustaining  of  such  plea 
will  defeat  the  action.  Plea  denying  that  defendant  sued  as  a 
corporation,  is  now  or  ever  has  been  a  corporation  must  give 
the  plaintiff  a  better  writ  by  pointing  out  whether  the  defend¬ 
ant  is  a  stock  company,  partnership  or  other  association  of  in¬ 
dividuals,  to  the  end  plaintiff  may  amend,  and  hence  is  a  plea 
in  abatement.52 

Plea  held  defective  because  it  did  not  allege  that  the  de¬ 
fendant  did  not  reside  in  Alexander  county.”53 

Plea  of  nul  tiel  corporation,  denying  that  the  defendant  is 
now  or  ever  has  been  a  corporation,  being  a  plea  in  abatement 
comes  too  late  after  filing  a  motion  for  change  of  venue.54 

Replication  which  traverses  material  allegations  of  a  plea 
properly  concludes  to  the  country.55 

Ownership  of  street  car  which  caused  the  injury  must  be 
put  in  issue  by  special  plea.56 

Demurrer  to  special  plea  will  be  sustained  when  the  matter 
contained  therein  may  be  interposed  under  the  general  issue.57 


52Keokuk  &  Hamilton  Bridge 
Co.  v.  Wetzel,  228  Ill.  253.  81  N. 
E.  864. 

53Aird  v.  Haynie,  36  Ill.  174. 
54Keokuk  &  Hamilton  Bridge 
Co.  v.  Wetzel,  228  Ill.  253.  81  N. 
E.  864. 


ssBlue  Island  Brewing  Co.  v. 
Fraatz,  123  Ill.  App.  26. 

^Chicago  Union  Traction  Co.  v. 
Jerka,  227  Ill.  95.  81  N.  E.  7. 

^Wabash  R.  Co.  v.  Keeler,  127 
Ill.  App.  265;  Wabash  R.  Co.  v. 
Humphrey,  127  Ill.  App.  334; 
Smith  v.  Devlin,  127  Ill.  App.  492. 
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§  274.  Plea  of  the  statute  of  limitations. 

(Caption.) 

And  for  a  further  plea  in  this  behalf,  the  defendant  says 
that  the  plaintiff  ought  not  to  have  his  said  action  against 
it,  the  defendant,  because  it  says  that  the  several  supposed 
causes  of  action  in  the  said  declaration  mentioned  did  not, 
nor  did  any  or  either  of  them  accrue  to  the  plaintiff  at  any  time 
within  two  years  next  before  the  commencement  of  this  suit, 
in  manner  and  form  as  the  plaintiff  has  above  complained 
against  it,  the  defendant.  And  this  the  defendant  is  ready  to 
verify. 

Wherefore  it  prays  judgment  if  the  plaintiff  ought  to  have 
his  aforesaid  action  against  it. 

N.  Y.  &  St.  L.  R.  R., 

By  its  Attorneys,  B.  &  B. 

State  of  Illinois, 

County  of . 

C.  E  Bangs  makes  oath  and  says  that  he  is  one  of  the  at¬ 
torneys  in  the  above  entitled  cause  and  duly  authorized  to 
make  this  affidavit ;  and  does  state  that  the  foregoing  statement 
and  plea  is  true  in  substance  and  in  fact. 

(Signed.)  C.  E.  Bangs. 

Subscribed  and  sworn  to,  etc. 

In  Illinois  a  personal  injury  suit  is  barred  after  two  years.68 
In  case  of  death  suit  must  be  filed  in  one  year.59 

An  infant  must  sue  within  two  years  after  reaching  his  ma¬ 
jority.60 

The  proviso  that  no  action  shall  be  prosecuted  in  Illinois 
for  a  death  occasioned  outside  the  state  does  not  apply  where 
the  wrongful  act  occurred  in  this  state  and  death  occurred 
outside  of  the  state61 

ssHurd’s  R.  S.  1908,  p.  1379,  sec.  eoMason  v.  Odum,  210  Ill.  471. 
14.  71  N.  E.  386. 

B0Hurd’s  R.  S.  1908,  p.  1184,  secs.  siCrane  v.  Chicago  &  W.  I.  R. 
1  and  2.  Co.,  238  Ill.  259.  84  N.  E.  222. 
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In  the  event  of  non-suit  after  the  time  for  bringing  the  suit 
has  expired,  suit  may  again  be  filed  within  one  year  of  such 
non-suit.62 

If  a  voluntary  non-suit,  it  must  be  taken  before  the  time 
for  the  filing  of  the  suit  has  expired  or  plaintiff  is  barred ;  after 
such  non-suit  the  plaintiff  may  bring  another  suit  in  one  year ; 
but  if  the  non-suit  is  involuntary  and  the  time  has  expired, 
plaintiff  has  one  year  in  which  to  bring  another  suit.63 

A  voluntary  non-suit  is  one  granted  with  plaintiff’s  consent, 
an  incoluntary  non-suit  is  one  allowed  against  plaintiff’s  will.64 

A  plea  of  the  statute  of  limitations  does  not  lie  against  a 
minor  unless  the  period  in  which  he  is  allowed  to  bring  suit 
after  reaching  his  majority  has  expired.65 

The  question  of  jurisdiction  can  not  be  raised  by  a  motion; 
it  must  be  by  plea.66 

By  obtaining  leave  to  file,  and  filing,  an  amended  plea  ap¬ 
pellant  waived  the  right  to  question  the  correctness  of  the 
ruling  of  the  court  in  holding  the  former  plea  insufficient.67 

The  proper  practice  where  the  plea  is  filed  without  being 
verified  would  be  to  move  to  reject  or  strike  it  from  the 
record.68 


§  275.  Plea  in  abatement. — The  rule  is  that  pleas  in  abate¬ 
ment  are  not  amenable.69 

To  this  general  rule  an  exception  is  made  in  the  case  of 
pleas  in  abatement  to  the  jurisdiction  of  the  court  of  the  person. 
A  plea  of  this  character  is  held  to  be  not  strictly  a  plea  in 


62Hurd’s  R.  S.  1908,  p.  1380,  sec. 
25. 

«3Herring  v.  Poritz,  6  Ill.  App. 
208;  Bonney  v.  Stoughton,  122  Ill. 
536.  13  N.  E.  833. 

s^Koch  v.  Sheppard,  223  Ill.  172. 
79  N.  E.  52. 

e^Libby,  McNeill  &  Libby  v. 
Kearney,  124  Ill.  App.  339. 


^Farmers’  &  Merchants’  Insur¬ 
ance  Co.  v.  Buckles,  49  Ill.  482. 

67Spencer  v.  Aetna  Indemnity 
Co.,  231  Ill.  82-4.  83  N.  E.  102. 
®8Idem. 

09Bacon  v.  Schepflin,  185  Ill.  122. 
56  N.  E.  1123. 
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abatement  but  a  meritorious  plea  necessary  to  the  protection 
of  a  substantial  right  granted  by  statute  and  in  such  case  the 
plea  is  amenable.70 

Pendency  of  another  suit:  The  pendency  of  another  action 
for  the  same  cause  must  be  pleaded  in  abatement  and  not  in 
bar.71 

The  pendency  of  a  suit  in  a  sister  state  must  be  formally 
pleaded  in  abatement.72 

§  276.  Replication  to  plea,  statute  of  limitations. 

In  the  Circuit  Court  of  . . . .  County, 

State  of  Illinois. 

. Term,  A.  D.  19 _ 

John  Doe, 

vs.  rCase : 

N.  Y.  &  St.  L.  R.  R.  J 

And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him 
above  pleaded,  says  that  he,  the  plaintiff,  by  reason  of  anything 
in  that  plea  alleged,  ought  not  to  be  barred  from  having  his 
aforesaid  action,  because  he  says,  the  several  causes  of  action, 
and  each  and  every  one  of  them,  did  accrue  to  him  within  two 
years  next  before  the  commencement  of  this  suit,  in  manner 
and  form  as  he  has  above  complained  against  the  defendant. 
And  this  the  plaintiff  prays  may  be  inquired  of  by  the  country, 
etc. 

John  Brown, 
Attorney  for  Plaintiff. 

Replication  to  plea  of  statute  of  limitations  must  set  out  the 
facts.73 

ToSafford  v.  Sangamo  Ins.  Co.,  72Greer  v.  Young,  120  Ill.  184. 
88  Ill.  296;  Midland  Pacific  R.  Co.  11  N.  E.  167. 
v.  McDermid,  91  Ill.  170;  Spencer  ^Fortune  v.  English,  128  Ill. 
v.  Aetna  Indemnity  Co.,  231  Ill.  App.  537;  Butts  v.  Peoria  County, 
82-6.  83  N.  E.  102.  226  Ill.  270-4.  80  N.  E.  765. 

TiSheppardson  v.  McDole,  49  Ill. 

App.  350;  Lowry  v.  Kinsey,  26  Ill. 

App.  309. 

—20 
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To  support  a  plea  of  the  statute  of  limitations  to  a  new  count, 
where  such  plea  will  not  lie  to  the  original  declaration,  it  must 
appear  that  the  new  count  introduces  a  new  cause  of  action. 
To  a  new  count  telling  the  story  in  a  different  way  the  plea 
will  not  lie.74 

The  mere  fact  that  the  amended  count  charges  “that  certain 
obstructions  had  been  placed  in  a  certain  gangway”  whereas 
the  original  count  charged  “that  such  obstructions  had  been 
placed  there  by  the  foreman”  does  not  amount  to  an  averment 
of  a  new  cause  of  action.715 

The  rule  in  this  state  is  that  the  statute  expiring  after  the 
commencement  of  the  action  bars  recovery  upon  an  amended 
pleading  afterwards  put  in,  where  the  original  pleading  fails 
to  state  a  cause  of  action.76 

Limitation  must  be  raised  by  plea,  not  by  demurrer.77 

Replication  need  not  specifically  deny  each  and  every  par¬ 
ticular  fact  set  forth  in  the  plea.  Plaintiff  may  deny  collec¬ 
tively  or  in  general  terms.78 

Where  a  replication  is  required,  its  absence  is  waived  by 
going  to  trial  without  it79 

The  common  law  system  of  pleading  prevails  in  Illinois  and 
from  time  to  time  such  modifications  have  been  made  by  statute 
as  seem  to  be  required,  removing  arbitrary  and  artificial  dis¬ 
tinctions,  and,  by  the  allowance  of  amendments  at  any  and 
every  stage  of  the  proceedings  and  to  every  reasonable  extent, 
doing  away  with  its  purely  technical  and  objectionable  fea¬ 
tures.80 


^Chicago  &  Northwestern  R. 
Co.  y.  Trayes,  17  Ill.  App.  136; 
Phelps  v.  Illinois  Central  R.  Co., 
94  Ill.  548;  North  Chicago  Rolling 
Mill.  Co.  v.  Monka,  107  Ill.  340; 
Swift  &  Co.  y.  Madden,  165  Ill.  41. 
45  N.  E.  979. 

76Deering  v.  Barzak,  227  Ill.  71. 
81  N.  E.  1. 

76Bahr  v.  National  Safe  Dep. 
Co.,  234  Ill.  101.  84  N.  E.  717. 


7TWall  v.  Chesapeake  &  O.  R. 
Co.,  200  Ill.  66.  65  N.  E.  632. 

78Sheller  v.  Cluck,  17  Ill.  App. 
659. 

79Fellheimer  v.  Hainline,  65  Ill. 
App.  384-90. 

soH.  B.  Pitts’  Sons’  Mfg.  Co.  v. 
Commercial  Nat.  Bank,  121  Ill. 
582.  13  N.  E.  156. 
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The  only  effect  of  standing  by  special  pleas  which  have  been 
held  bad  on  demurrer  is  to  preserve  the  question  of  the  suffi¬ 
ciency  of  the  plea  for  the  determination  of  a  court  of  review, 
and  they  do  not  stand  as  admissions  of  record  which  the  de¬ 
fendant  can  not  be  heard  to  contradict  or  explain  by  any 
evidence  whatever.81 

In  a  pleading  a  material  fact  asserted  by  one  side  and  not 
denied  by  the  other  is  admitted.82 

It  is  an  old  and  well  settled  rule  of  pleading  that  whatever 
is  traversable  and  is  not  traversed  is  admitted.83 

A  party  will  not  be  permitted  to  disprove  that  which  he  had 
admitted  in  his  plaedings.84 

A  copy  of  a  lost  pleading  can  be  supplied  in  place  of  the 
original  only  by  order  of  court  on  notice  and  proof.85 

Where  the  pleadings  in  a  cause  are  lost,  the  court  should 
permit  the  parties  to  plead  de  nova.86 


§  277.  Other  and  various  pleas. — There  are  other  pleas  such 
as  plea  in  bar,  non  joinder,  nul  tiel  record,  former  suit  pending, 
etc. 

A  special  plea  alleging  that  the  action  was  prematurely 
brought  is  demurrable,  since  the  matter  set  up  is  in  abatement 
and  not  in  bar  of  the  action.87 

Where  the  defendant  fails  to  raise  the  objection  that  the 
action  is  brought  by  the  wrong  person  by  plea  in  abatement, 
he  waives  the  objection  and  can  not  plead  it  in  bar  of  the 
action  or  take  advantage  of  it  under  the  general  issue  on  trial 
or  on  error.88 


siRicholson  v.  Moloney,  195  Ill. 
575.  63  N.  E.  188. 

82Teutonic  Insurance  Co.  v. 
Beard,  74  Ill.  App.  496. 

83Capital  City  Mut.  Fire  Ins.  Co. 
v.  Detwiler,  23  Ill.  App.  656. 

84Burns  v.  Middleton,  104  Ill. 
411. 


85Hartford  Fire  Ins.  Co.  v.  Van- 
duzor,  49  Ill.  489;  Blake  v.  Miller, 
118  Ill.  500.  8  N.  E.  828. 

88 Archer  v.  Spillman,  2  Ill.  (1 
Scam.)  553;  Troy  v.  Reilley,  4  Ill. 
(3  Scam.)  259. 

8^Grand  Lodge  Brotherhood  R. 
Trainmen  v.  Randolph,  186  Ill.  89. 
57  N.  E.  882.  84  Ill.  App.  220. 

88  Young  v.  Ward,  21  Ill.  223. 
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A  company  which  is  the  real  party  sued  and  served,  where 
it  had  been  sued  and  served  by  a  wrong  name  should  plead 
the  misnomer  in  abatement  in  order  to  be  able  to  thereafter 
insist  on  such  objection.89 

A  variance  between  a  writ  and  a  declaration  can  only  be 
taken  advantage  of  by  plea  in  abatement.90 

A  variance  between  the  summons  and  declaration  in  the 
amount  of  damages  may  be  reached  by  plea  in  abatement  or 
by  motion.91 

An  objection  to  the  sheriff’s  return  of  service  process  can 
only  be  made  by  plea  in  abatement.92 

A  defendant  who  seeks  to  raise  the  question  of  jurisdiction 
where  a  summons  has  been  sent  into  a  foreign  county  must  do 
so  by  plea  in  abatement.93 

A  plea  that  the  defendant  was  sued  in  the  wrong  county 
must  be  set  up  in  apt  time  by  plea  to  the  jurisdiction  or  will 
be  deemed  waived.94 

The  fact  of  agency  so  as  to  authorize  service  of  process  on 
such  agent  when  defendant  is  a  corporation,  may  be  raised 
by  a  plea  in  abatement.95 

If  the  issue  on  any  plea  in  abatement  is  the  truth  of  a  state¬ 
ment  in  the  return  on  the  summons,  or  that  the  defendant  is 
sued  out  of  has  proper  county,  or  is  not  subject  to  suit  in  the 
county  in  which  suit  is  brought,  or  that  the  court  has  no  juris¬ 
diction  over  the  person  of  the  defendant,  and  such  issue  is 
found  against  the  defendant,  the  judgment  shall  be  respondeat 
ouster.98 


ssPennsylvania  Co.  v.  Sloan, 
125  Ill.  72.  17  N.  B.  37. 

so  Weld  v.  Hubbard,  11  Ill.  573; 
Simons  v.  Waldron,  70  Ill.  181. 

oiWindett  v.  Hamilton,  52  Ill. 
180. 

osMontana  Columbian  Club  v. 
Ketcham,  Rothschild  &  Co.,  54  Ill. 
App.  334;  Union  Nat.  Bank  (of 
Chicago)  v.  First  National  Bank, 
90  Ill.  56. 


93Callender  v.  Gates,  45  Ill.  App. 
374;  Hardy  v.  Adams,  48  Ill.  532. 

94Com.  of  Mason  &  Tazewell 
Special  Drainage  Dist.  v.  Griffin, 
134  Ill.  330.  25  N.  E.  995;  Drake 
v.  Drake,  83  Ill.  526. 

osLanza  Bros.  &  Co.  v.  McNulta, 
46  Ill.  App.  69. 

96Hurd’s  R.  S.  1908,  p.  1625,  sec. 
45. 


309 


OTHER  AND  VARIOUS  PLEAS 


[§  277 


The  fact  that  the  party  on  whom  a  summons  against  a  cor¬ 
poration  was  served  was  not  the  agent  of  the  corporation,  can 
not  be  raised  by  plea  in  abatement,  since  a  plea  in  abatement 
must  give  a  better  writ,  and  if  the  return  was  quashed  on  that 
ground,  a  better  service  might  be  had,  but  not  a  better  writ, 
since  a  precisely  similar  writ  will  issue.97 

A  plea  in  abatement  must  be  interposed  at  the  earliest 
moment  it  is  too  late  after  pleading  to  the  declaration.98 

It  is  too  late  after  filing  motion  for  a  continuance.99 

It  is  too  late  after  filing  a  demurer.100 

A  plea  to  the  jurisdiction  should  be  pleaded  in  person  and 
not  by  attorney.101 

If  a  defendant  is  defeated  upon  the  trial  of  an  issue  of  fact 
under  a  plea  of  abatement,  he  can  not  plead  over  to  the  merits, 
and  the  evidence  of  plaintiff’s  damages  should  be  submitted 
with  the  evidence  as  to  the  issue  of  fact  under  the  plea  in  abate¬ 
ment.102 

If  the  counsel  for  the  defendant  is  seeking  delay;  or  if  the 
declaration,  in  his  opinion,  does  not  state  a  good  cause  of 
action,  he  will  probably  file  a  demurrer,  general  or  special, 
or  both,  as  follows : 


§  278.  Demurrer  to  declaration. 

In  the  Circuit  Court  of 
State  of  Illinois. 


John  Doe, 

Plaintiff. 

vs. 

N.  Y.  &  St.  L.  R.  R. 

Defendant. 


-Case : 


.  County, 

Term,  A.  D.  19. . . . 


^Protection  Life  Ins.  Co.  v. 
Palmer,  81  Ill.  88. 

"Gottschalk  v.  Jarmuth,  69  Ill. 
App.  623. 

^Indiana,  Decatur  &  W.  R.  Co. 
v.  Cahoon,  95  Ill.  App.  92. 


looMcDavid  v.  Rork,  92  Ill.  App. 
482. 

101  Mineral  Point  R.  Co.  v.  Keep, 
22  Ill.  9. 

io2italian-Swiss  Agr.  Colony  v. 
Pease,  194  Ill.  98.  62  N.  B.  317. 
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And  the  defendant,  by  its  attorneys,  Bangs  &  Bangs,  comes 
and  defends,  etc.,  when,  etc.,  and  says  that  the  said  declaration, 
and  each  count  thereof,  and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are  above  set  forth,  are  not  suffi¬ 
cient  in  law  for  the  plaintiff  to  maintain  his  aforesaid  action, 
and  that  it,  the  defendant,  is  not  bound  by  law  to  answer  the 
same ;  and  this  it  is  ready  to  verify. 

Wherefore,  for  want  of  a  sufficient  declaration  in  this  behalf, 
the  defendant  prays  judgment,  and  that  the  plaintiff  may  be 
barred  from  maintaining  his  aforesaid  action,  etc. 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

A  general  demurrer  is  one  that  excepts  to  the  sufficiency  of 
the  declaration,  without  pointing  out  specifically  the  nature 
in  general  terms. 

A  special  demurrer  is  one  that  excepts  to  the  sufficiency  of 
the  declaration,  and  shows  specifically  the  nature  of  the  ob¬ 
jection,  and  the  particular  ground  of  exception. 

When  the  demurrer  is  designed  to  be  special,  also  add  to  the 
above  form  as  follows : 

§  279.  Special  demurrer. 

(Style  of  Cause.) 

Special  demurrer  to  the  declaration  (or  to . count.) 

And  the  defendant  shows  to  the  court  here  the  following  causes 
of  demurrer  to  the  said  declaration  (or  if  to  a  particular  count, 
name  it),  that  is  to  say,  that  (Here  set  forth  the  particular  causes 
and  conclude  thus)  :  And  also  that  the  said  declaration  and  each 

count  thereof  (or  the  . count  thereof)  is  in  other 

respects  uncertain,  informal  and  insufficient,  ate. 

Bangs  &  Bangs, 

Attorneys  for  Defendant. 

(a) Mutual  Accident  Ass’n.  of  (b) Holmes  v.  Chicago  &  A.  R. 
the  Northwest  v.  Tuggle,  138  Ill.  Co.,  94  Ill.  439-40. 

428.  28  N.  E.  1066. 
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§  280.  Short  form,  general  demurrer  to  a  declaration. 

In  the  Circuit  Court  of  .  County, 

State  of  Illinois. 

. Term,  A.  D.  19 _ 

John  Doe  1 

v.  rCase : 

N.  Y.  &  St.  L.  R.  R.  J 

And  the  said  defendant,  by  Bangs  &  Bangs  its  attorneys  says 
that  the  declaration  is  not  sufficient  in  law. 

Bangs  &  Bangs, 

Attorneys  for  Defendant. 

This  form  contains  no  prayer  for  a  judgment. 


§  281.  Demurrers,  general  and  special. — A  general  demurrer 
to  a  declaration  containing  several  counts,  one  of  which  is 
good,  and  the  others  bad,  can  not  be  sustained.103 

Where  there  are  several  counts  and  the  defendant  demurs  to 
the  whole  declaration,  and  says  that  the  several  counts  are  not 
sufficient  in  law,  nor  is  either  of  them,  such  demurrer  will  be 
regarded  as  separate  to  each  count  and  may  be  sustained  as  to 
such  counts  as  are  bad  and  overruled  as  to  others.104 

One  good  count  in  a  declaration  is  sufficient  to  sustain  a 
verdict.105 

As  a  general  rule  it  may  be  laid  down  that  the  declaration 
should  set  forth,  by  way  of  inducement,  and  should  then  set  forth 
the  injury  and  the  consequental  damages  resulting  therefrom  to 
plaintiff.106 

It  is  not  sufficient  in  a  declaration  to  allege  that  it  is  the  duty 
of  defendant  to  do  certain  things,  but  the  declaration  must  state 
facts  from  which  the  law  will  raise  the  duty.107 


losNickerson  v.  Sheldon,  33  Ill. 
372;  Walton  v.  Stephenson,  14  Ill. 
77;  Gillilan  v.  Gray,  14  Ill.  416; 
Bristow  v.  Lane,  21  Ill.  194. 
lo^Sanford  v.  Gaddis,  13  Ill.  329. 
loschicago  &  E.  I.  R.  Co.  v. 
Snedaker,  112  Ill.  App.  262. 


106I  Chitty’s  Pleading,  p.  327. 
io7Sunasack  v.  Morey,  98  Ill. 
App.  505.  196  Ill.  569.  63  N.  E. 

1039;  Chicago  &  A.  R.  Co.  v.  Clau¬ 
sen,  173  Ill.  100.  50  N.  E.  680. 
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A  general  allegation  of  duty  and  disregard  thereof  without  a 
statement  of  facts,  constituting  negligence  or  breach  of  duty  is 
the  allegation  of  nothing  more  than  a  conclusion  of  law  which  is 
not  traversable  and  will  not  sustain  a  pleading.108 

A  tort  need  not  be  proved  precisely  as  laid.  It  is  sufficient  if 
the  substance  be  proved.109 

A  demurrer  to  a  pleading  admits  the  truth  of  the  facts  well 
pleaded  but  does  not  admit  the  conclusions  sought  to  be  drawn 
from  them.110 

Failure  to  allege  that  plaintiff  was  in  the  exercise  of  due  care 
may  be  raised  on  demurrer ;  it  is  cured,  however,  by  verdict.111 

Due  care,  if  alleged  in  a  suit  based  under  the  Miners’  Act  is 
mere  surplusage  and  need  not  be  proved.112 

Where  the  defendant  is  sued  as  a  corporation  and  appears  by 
that  name,  it  is  an  admission  that  the  name  is  correct.113 

Plaintiff  had  the  right  to  aver,  in  his  declaration,  as  many 
grounds  of  recovery  as  he  see  fit,  but  it  was  not  necessary  to 
prove  all  that  was  alleged.114 

A  company  which  is  the  real  party  sued  and  served,  where  it 
had  been  sued  and  served  by  a  wrong  name,  should  plead  the 
misnomer  in  abatement,  in  order  thereafter  to  be  able  to  insist 
upon  such  objection.115 

A  servant  in  order  to  recover  for  an  injury  for  defects  in  the 
appliances  in  the  business,  is  required  to  establish  three  proposi¬ 
tions,  first,  that  the  appliance  was  defective;  second,  that  the 
master  had  notice  thereof,  or  knowledge,  or  ought  to  have  had; 
third,  that  the  servant  did  not  know  of  the  defect  and  had  not 
equal  means  of  knowing  with  the  master.116 


io8Chicago  &  E.  I.  R.  Co.  v. 
Wallace,  85  Ill.  App.  606. 

loeRock  Island  (City  of)  v.  Cuin- 
ely,  126  Ill.  408-10.  18  N.  E.  753; 
Greig  v.  Russell,  115  Ill.  483-8.  4 
N.  E.  780. 

mlllinois  Central  R.  Co.  v. 
Simmons,  38  Ill.  242. 

1i2Carterville  Coal  Co.  v.  Ab¬ 
bott,  181  Ill.  495.  55  N.  E.  131. 


i!3Rock  Island  (City  of)  v.  Cuin- 
ely,  126  Ill.  408-10.  18  N.  E.  753. 

ibidem;  Weber  Wagon  Co.  vf 
Kehl,  139  Ill.  644-56.  29  N.  E. 

714. 

^Pennsylvania  Co.  v.  Sloan, 
125  Ill.  72.  17  N.  E.  37. 

nsGoldie  v.  Werner,  151  Ill.  551. 
38  N.  E.  95. 
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Duplicity  in  pleading  can  only  be  reached  by  special  demur¬ 
rer.117 

A  declaration  containing  only  one  count,  and  alleging  negli¬ 
gence  on  the  part  of  the  railroad  company  in  failing  to  fence  its 
right  of  way,  and  to  keep  a  flagman  at  a  street  crossing  is  bad  on 
special  demurrer  for  duplicity.  (c> 

A  declaration  in  an  action  against  a  railroad  company  to  re¬ 
cover  the  value  of  an  animal  killed  by  the  road  cannot  set  up  in 
a  single  count  two  distinct  causes  of  action,  as  that  of  a  failure 
to  ring  a  bell,  or  blow  a  whistle  before  crossing,  and  common 
law  negligence  in  running  the  train  at  a  high  rate  of  speed  in  a 
careless  and  reckless  manner.118 

The  pleader  may  set  forth  any  number  of  facts  and  circum¬ 
stances  which,  taken  together,  constitute  but  one  cause  of 
action.119 

Where  a  party  files  a  demurrer  which  is  overruled,  and  he 
pleads  without  standing  by  his  demurrer,  the  demurrer  is 
waived.120 

A  party  whose  demurrer  is  on  file  and  undisposed  of  waives 
the  same  if  he  proceeds  to  trial  without  objection.121 

A  defective  count  in  a  declaration  not  tested  on  demurrer  is 
cured  by  verdict.122 

A  judgment  sustaining  a  general  demurrer  to  the  declaration, 
but  neither  adjudging  the  plaintiff  take  nothing  by  the  writ, 
nor  that  the  defendant  go  hence  without  day,  nor  containing 
words  of  equivalent  meaning,  is  not  final,  and  an  appeal  there* 
from  will  not  lie.  In  this  case  the  demurrer  was  sustained; 
plaintiff  elected  to  stand  by  the  declaration.  There  was  no 
judgment  entered  to  appeal  from.123 


^Consolidated  Coal  Co.  (of  Illi¬ 
nois)  v.  Peers,  97  Ill  App.  188: 
Armstrong  v.  Webster,  30  Ill.  333. 

(c)Haberlau  v.  Lake  Shore  & 
M.  S.  R.  Co.,  73  Ill.  App.  261. 

nsLouisville,  E.  &  St.  L.  R.  Co. 
v.  Hill,  29  Ill.  App.  582. 
n®Kinney  v.  Turner,  15  Ill.  182. 
izoindianapolis  &  St.  L.  R.  Co. 
v.  Morgenstern,  106  Ill.  216-21; 


Gordon  v.  Reynolds,  114  Ill.  118- 
23.  28  N.  E.  455. 

isiDevine  v.  Chiago  City  R.  Co., 
114  Ill.  App.  483. 

i22ininois  Central  R.  Co.  v. 
Treat,  179  Ill.  576-79.  64  N.  E. 

290. 

i23Chicago  Portrait  Co.  v.  Chi¬ 
cago  Crayon  Co.,  217  Ill.  200.  75 
N.  E.  473. 
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One  who  takes  an  appeal  from  a  judgment  which  is  not  a 
final  one  is  liable  for  all  the  costs  occasioned  by  such  appeal.124 

To  obtain  a  review  he  must  stand  by  his  demurrer.125 

If  the  demurrer  is  sustained,  plaintiff  should  obtain  leave 
to  amend,  then  prepare  and  file  an  amended  declaration,  in  con¬ 
formity  with  the  rulings  of  the  court,  then  take  a  rule  upon  the 
defendant  to  plead  by  a  certain  time. 

If  the  demurrer  was  overruled,  counsel  for  the  defendant 
should  either  file  his  plea  of  “not  guilty”  (or  the  “general 
issue,”  as  it  is  commonly  called)  instanter,  or  take  time  in 
which  to  plead. 


§  282.  Plea  of  not  guilty.  (General  issue.) 

In  the  Circuit  Court  of  .  County, 

State  of  Illinois. 


John  Doe, 

Plaintiff. 

vs. 

N.  Y.  &  St.  L.  R.  R. 

Defendant. 


-Case. 


Term,  A.  D.  19. . . . 


And  the  defendant,  by  Bangs  &  Bangs,  its  attorneys,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  says  it  is 
not  guilty  of  the  said  supposed  grievances  above  laid  to  its 
charge,  or  any  of  them,  in  manner  and  form  as  the  plaintiff 
has  above  complained  against  it;  and  of  this  the  defendant 


puts  itself  upon  the  country, 


The  plea  of  “not  guilty” 
issue  the  wrongful  act.  The 
is  put  in  issue  by  the  plea, 
every  essential  allegation  in 
count)  that  goes  to  make  up 

i24idem. 

izsAmerican  Express  Co.  1 
Pinckney,  29  Ill.  392-403;  Snell  t 


etc. 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

in  an  action  on  the  case  puts  in 
gist  of  the  action  is  the  tort,  this 
It  compels  the  plaintiff  to  prove 
his  declaration  (or  at  least  one 
the  liability  of  the  defendant. 

Cottingham,  72  Ill.  161-69;  Indian- 
r.  apolis  &  St.  L.  R.  Co.  v.  Morgen- 
r.  stern,  106  Ill.  216-21. 
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§  283.  Generally  or  specially  pleaded. — Matters  not  admis¬ 
sible  under  the  plea  of  general  issue  must  be  specially 
pleaded.126 

Should  the  defendant  desire  to  plead  the  statute  of  limita¬ 
tions,  it  can  not  be  raised  by  demurrer,  but  must  be  specially 
pleaded.127 

Where  the  original  declaration  avers  that  plaintiff  received 
his  injury  by  reason  of  the  master’s  failure  to  keep  machinery 
in  repair,  and  an  additional  count,  averring  that  upon  notifi¬ 
cation  by  plaintiff  of  the  defect,  the  master  promised  to  repair 
the  same,  does  not  set  up  a  new  cause  of  action.  The  de¬ 
murrer  to  defendant’s  plea  was  properly  overruled.128 

The  defense  that  plaintiff  had  executed  a  “release”  may  be 
made  under  the  general  issue.129 

A  party  can  not  demur  and  plead  at  the  same  time  to  a 
declaration.130 

Where  a  party  pleads  to  a  declaration  after  demurring  to  it 
without  formal  leave  of  court,  he  in  effect  waives  his  de¬ 
murrer.131 

The  right  of  plaintiff  to  sue  as  administrator  not  having 
been  put  in  issue  by  plea,  it  was  not  necessary  to  make  proof 
of  his  appointment  or  his  right  to  sue  in  such  capacity.132 

Where  the  plaintiff  in  a'  personal  injury  case  dies  after  be¬ 
ginning  suit  and  his  administrator  is  substituted  as  plaintiff, 
the  latter  can  not,  in  such  suit,  recover  for  the  death  of  the 


i26Ruddy  v.  Philadelphia  & 
Reading  C.  &  I.  Co.,  70  Ill.  App. 
320. 

i27Hanger  v.  Gage,  168  Ill.  365- 
6.  48  Ill.  142;  Wall  v.  Chesapeake 
&  O.  R.  Co.,  200  Ill.  60.  65  N. 

E.  632;  Thomas  v.  Morgan,  96  Ill. 
App.  629-34. 

izsswift  &  Co.  v.  Madden,'  165 
Ill.  41.  45  N.  E.  979. 

i2eChicago,  Wilmington  &  V. 
Coal  Co.  v.  Peterson,  45  Ill.  App. 


507-8;  Geis  v.  Fowler,  69  Ill.  App. 
45;  Chicago  &  E.  I.  R.  Co.  v. 
Wolfrum,  136  Ill.  App.  161. 

isopeoria  (City  of)  v.  Simpson, 
110  Ill.  294. 

isiBennett  v.  Gilbert,  94  Ill. 
App.  505;  Harding  v.  American 
Glucose  Co.,  182  Ill.  551.  55  N.  E. 
577;  Grier  v.  Gibson,  36  Ill.  521. 

i32Chicago  Legal  News  Co.  v. 
Browne,  103  Ill.  317;  Dye  v.  Grit- 
ten,  29  Ill.  App.  54. 
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deceased,  but  only  the  damages  sustained  by  the  deceased  up 
to  the  time  of  his  death.133 

A  city  ordinance  relied  upon  as  material  to  an  action,  or  the 
defense  to  an  action,  should  be  specially  pleaded,  as  courts 
will  not  take  judicial  notice  thereof.134 

Where  a  general  and  special  demurrer  is  undisposed  of,  and 
the  parties  go  to  trial,  the  error  is  waived.135 

In  the  United  States  courts  contributory  negligence  is  a 
matter  of  defense  and  must  be  specially  pleaded;  unless  it  is 
stipulated  that  such  defense  may  be  made  under  the  plea  of 
“general  issue.’ ’  In  the  state  court  the  rule  is  otherwise. 

A  party  has  no  legal  right  to  file  an  additional  pleading  after 
the  issues  are  made  up  without  leave  of  court.136 

After  the  filing  of  the  general  issue,  defendant  may  file  other 
pleas  only  by  leave  of  court.187 


§  284.  Plaintiff,  non-resident,  to  give  cost  bond. — The 

pleadings  having  been  settled,  counsel  for  defendant  may  seek 
further  delay  by  trying  to  have  a  cost  bond  filed.  If  the 
plaintiff  is  a  non-resident,  the  statute  requires  that  he  give  a 
cost  bond.138 

Should  the  bond  be  not  filed,  counsel  for  defendant  will 
probably  take  a  rule  upon  plaintiff  to  do  so.  This  plaintiff 
must  do  in  the  time  allowed  or  the  suit  may,  on  motion,  be 
dismissed. 

While  the  law  does  not  intend  that  residents  of  the  state 
be  required  to  give  a  cost  bond,  it  sometimes  happens  that  an 
attorney  who  desires  to  be  officious  will  endeavor  to  have  it 
done  by  filing  a  motion  supported  by  the  affidavit  of  himself 
or  a  claim  agent,  as  follows : 


issSavage  v-  Chicago  &  Joliet 
R.  Co.,  238  Ill.  392.  87  N.  E.  377. 

^Illinois  Central  R.  Co.  v.  Ash¬ 
line,  171  Ill.  313.  49  N.  E.  521. 

i35Devine  v.  Chicago  City  R. 
Co.,  237  Ill.  278-83.  86  N.  E.  689. 


i3«Milliken  v.  Jones,  71  Ill.  372; 
Fisher  v.  Greene,  95  Ill.  94;  Davis 
v.  Lange,  153  Ill.  175.  38  N.  E. 

635. 

i37Bemis  v.  Homer,  145  Ill.  567. 
33  N.  E.  869. 

lasHurd’s  R.  S.  1908,  p.  581,  sec. 

1. 
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§  285. 


Motion  to  require  plaintiff  to  file  a  cost  bond. 

In  the  Circuit  Court  of  .  County, 

State  of  Illinois. 


Term,  A.  D.  19 _ 


John  Doe, 

Plaintiff. 

vs. 

N.  Y.  &  St.  L.  ft.  R. 

Defendant. 


-Case.  ' 


And  now  comes  the  defendant  in  the  above  entitled  cause, 
by  its  attorneys,  and  moves  the  court  to  require  the  plaintiff 
herein  to  file  a  bond  to  pay  costs,  for  reasons  set  forth  in  the 
affidavit  of  one  D.  K.,  hereto  attached,  and  which  is  incor¬ 
porated  and  made  a  part  of  this  motion. 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 


§  286.  Affidavit  to  require  plaintiff  to  file  cost  bond. 

(Style  of  cause.) 

J.  K.,  being  duly  sworn,  on  oath  says  that  he  is  in  the  em¬ 
ploy  of  the  defendant  herein,  the  said  N.  Y.  &  St.  L.  R.  R.,  as 
(state  what)  and  is  duly  authorized  to  make  this  affidavit,  in 
its  behalf;  that  the  plaintiff  herein,  the  said  John  Doe,  has  no 
real  or  personal  property  subject  to  execution  and  is  insolvent 
and  will  be  unable  to  pay  the  costs  of  this  suit,  should  a  judg¬ 
ment  be  awarded  against  him  as  this  affiiant  is  informed  and 
believes  will  be  the  result. 

J.  K. 

Subscribed  and  sworn  to,  etc. 

The  foregoing  having  been  presented  to  the  court  a  rule  to 
show  cause  will  probably  be  entered  upon  the  docket  as 
follows : 

.  19 .  Motion  by  defendant,  supported 

by  affidavit,  to  require  plaintiff  herein  to  give  a  cost  bond. 

Plaintiff  given  until  9  :00  A.  M., . 19..,.,  to  give 

bond  or  show  cause,  etc. 
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It  now  devolves  upon  counsel  for  plaintiff  to  comply  with  the 
rule,  and  to  either  file  the  cost  bond,  or  file  a  counter  motion 
and  affidavit  denying  that  plaintiff  is  a  non-resident,  if  that 
was  the  ground,  or  that  plaintiff  is  insolvent  and  unable  to 
pay  costs,  or  to  ask  leave  to  prosecute  his  suit  as  a  poor  person. 

§  287.  Non-suit,  voluntary  and  involuntary. 

It  sometimes  happens  that  the  plaintiff  is  compelled  to  take 
a  non-suit,  in  which  event  he  has  one  year  (See  Hurd’s  R.  S. 
1908,  p.  1380,  sec.  25)  to  begin  the  suit  over.  There  is  a  dif¬ 
ference  between  a  voluntary  and  an  involuntary  non-suit.  To 
be  able  to  bring  the  suit  over,  the  voluntary  non-suit  must 
have  been  taken  before  the  limitation  period  for  filing  the  suit 
expired,  while  if  it  is  an  involuntary  non-suit,  it  may  again  be 
filed  within  one  year  from  the  date  of  judgment  of  such  in¬ 
voluntary  non-suit.  A  suit  dismissed  on  motion  of  counsel 
for  defendant,  plaintiff  being  absent  is  considered  an  involun¬ 
tary  non-suit.139 

Time  for  filing  suit  is  regulated  by  statute.140 

Or  when  a  judgment  was  reversed  on  appeal  and  the  time 
limit  under  the  statute  expired  while  the  suit  was  pending, 
plaintiff  has  one  year  from  such  judgment  to  bring  a  new 
action.141 

Some  judges  hold  that  when  a  non-suit  is  taken  plaintiff 
should  not  be  permitted  to  sue  as  a  poor  person,  but  the 
statute  did  not  so  contemplate;  the  clear  intention  of  the 
statute  was  to  permit  the  poor  man  to  have  the  same  rights  to 
prosecute  his  suit  as  would  the  rich.  This,  however,  is  a  matter 
largely  within  the  discretion  of  the  court. 

All  federal  judges  are  required  to  take  an  oath  “to  ad¬ 
minister  justice  without  respect  to  persons,  and  do  equal  right 
to  the  poor  and  rich.”142 


i39Herring  v.  Poritz,  6  Ill.  App. 
208;  Hurd’s  R.  S.  1908,  p.  1380, 
sec.  25;  Bonney  v.  Stoughton,  122 
Ill.  536-44.  13  N.  E.  833. 

nosee  “Limitations,”  Hurd’s  R. 
S.  1908,  p.  1377. 


i^iHolmes  v.  Chicago  &  Alton 
R.  Co.,  94  Ill.  439-42. 

1424  Fed.  Ann.  Stat.  p.  497,  sec. 
712. 
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The  state  court  judges  are  not  required  to  take  such  an 
oath,  though  justice  demands  adherence  to  the  principle. 


§  288. 


Motion  to  sue  as  a  poor  person. 

In  the  Circuit  Court  of  .  County, 

State  of  Illinois. 


Term,  A.  D.  19. . . . 


John  Doe, 

Plaintiff. 

vs. 

N.  Y.  &  St.  L.  E.  R. 

Defendant. 


-Case. 


Now  comes  the  plaintiff  in  the  above  entitled  cause,  by  his 
attorneys,  and  moves  the  court  to  permit  him  to  prosecute  his 
suit  as  a  poor  person,  as  provided  for  by  statute,  for  the 

reasons  set  forth  in  the  affidavit  of . .  attached 

hereto  and  which  is  incorporated  and  made  a  part  of  this 
motion. 

John  Brown, 
Attorney  for  Plaintiff. 


§  289.  Affidavit  to  sue  as  a  poor  person. 

(Style  of  cause.) 

John  Doe,  plaintiff  in  the  above  entitled  cause,  being  duly 
sworn,  on  oath  says  that  he  is  a  poor  person  and  unable  to  pay 
the  costs  and  expenses  of  this  proceeding;  that  he  has  no 
property,  either  real  or  personal,  nor  has  he  any  money;  nor 
has  he  any  friends  or  relatives  who  have  property,  whom 
he  can  get  to  sign  a  cost  bond,  that  he  has  made  efforts  to  do 
so  and  failed;  that  he  has  a  meritorious  cause  of  action  and 
believes  that  he  will  recover  a  judgment  against  the  defendant. 

John  Doe. 

Subscribed  and  sworn  to  before  me,  etc. 

In  order  that  a  person  may  sue  as  a  poor  person  it  is  not 
necessary  that  he  be  shown  to  be  honest,  nor  is  it  necessary 
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to  show  that  such  one  is  a  pauper.  Mandamus  will  lie  in  such 
case  to  compel  a  judge  to  permit  a  poor  person  to  sue.143 

A  poor  person  has  the  right  to  sue  without  giving  a  cost 
bond.  This,  however,  is  discretionary  with  the  court.144 

A  minor  suiting  by  his  next  friend  may  sue  as  a  poor  per¬ 
son.145 


§  290.  Denying  that  plaintiff  is  a  non-resident. — If  the 

ground  alleged  in  the  defendant’s  affidavit  is  that  plaintiff  is  a 
non-resident,  have  the  affidavit  state  that  he  is  not,  giving  his 
address.  If  possible,  have  the  affidavit  of  a  second  party  who 
knows  that  plaintiff  is  a  non-resident. 

§  291.  Counter  affidavit  showing  that  plaintiff  is  solvent. — 

If  the  plaintiff  is  solvent  and  able  to  pay  the  costs,  have  him 
make  an  affidavit,  denying  his  insolvency,  that  he  has  property 
within  the  jurisdiction  of  the  court  subject  to  execution ;  or 

that  he  earns  wages  amounting  to  $ . per  month,  and 

is  able  to  pay  any  judgment  that  may  be  rendered  against  him, 
etc. 

Whereupon  the  rule  will  be  discharged. (d> 


§  292.  Motion  and  form  of  affidavit  for  continuance. 

In  the  Circuit  Court  of  .  County, 

State  of  Illinois. 


John  Doe, 

Plaintiff. 

v. 

N.  Y.  &  St.  L.  R.  R. 

Defendant. 


-Case. 


Term,  A.  D.  19. . . . 


i43People  v.  Chytraus,  228  Ill. 
194.  81  N.  E.  844. 

i44Hurd’s  R.  S.  1908,  p.  582, 
secs.  5-6. 

i45Chicago  &  Iowa  R.  Co.  v. 
Lane,  130  Ill.  116.  22  N.  E.  513; 

Baltimore  &  Ohio  S.  W.  R.  Co.  v. 


Keck,  84  Ill.  App.  159;  Steltzer  v. 
Warder,  Bushnell  &  Glessner  Co., 
109  Ill.  App.  137 ;  Consolidated 
Coal  Co.  (of  St.  Louis)  v.  Gruber, 
188  Ill.  584.  59  N.  E.  254. 

(d)  Hamilton  v.  Dunn,  22  Ill.  259. 
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John  Doe,  the  above  named  plaintiff  makes  oath  and  says 
that  he  can  not  safely  proceed  to  the  trial  of  this  cause  at  the 
present  term  of  this  court,  on  account  of  the  absence  of  one 

H.  K.,  who  resides  at  . ,  (or  whose  residence  is 

at  this  time  unknown)  and  is  a  material  witness  on  the  part  of 
this  affiant. 

This  affiant  further  says  that  he  expects  to  prove  by  the  said 
H.  K.  that  (here  set  forth  what  he  will  testify  to),  that  such 
testimony  of  said  witness  is  material  to  the  issues  involved, 
and  this  affiant  believes  the  same  to  be  true. 

This  affiant  further  states,  that  he  knows  of  no  other  person, 
or  persons,  by  whom  he  can  so  fully  prove  the  matters  above 
set  forth;  that  if  further  time  is  given  he  hopes  to  ascertain 
the  place  of  residence  of  the  said  H.  K. ;  that  this  affiant  expects 
to  procure  the  testimony  of  the  said  H.  K.  at  the  next  term 
of  this  court ;  that  the  said  H.  K.  is  not  absent  by  the  consent 
of  this  affiant ;  that  this  application  is  not  made  for  delay,  but 
that  justice  may  be  done. 

John  Doe. 

Subscribed  and  sworn  to,  etc. 

If  a  subpoena  was  issued  and  returned  by  the  officer  *  ‘not 
found,  ’  ’  it  might  be  well  to  attach  the  subpoena  to  the  affidavit, 
reference  being  had  thereto  to  further  convince  the  court  that 
due  diligence  had  been  used. 

§  293.  Motion  to  continue. 

(Style  of  cause.) 

And  now  comes  the  plaintiff  in  the  above  entitled  cause,  by 
his  attorney,  John  Brown,  and  moves  the  court  to  continue 
said  cause  until  the  next  term  of  said  court  for  the  reasons  set 
forth  in  the  foregoing  affidavit,  which  is  attached  hereto,  in¬ 
corporated  herein  and  made  a  part  of  this  motion. 

John  Brown, 
Attorney  for  Plaintiff. 
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The  court  may  permit  an  additional  affidavit  to  be  filed,  if 
necessary  to  supply  any  necessary  averment  which  has  been 
omitted  from  the  original  affidavit.146 

To  entitle  a  party  to  a  continuance  it  must  appear  that  the 
testimony  of  the  absent  witness  is  material.  If  not  material, 
it  will  be  denied.147 

The  fact  that  a  witness  promised  to  be  present  at  the  trial, 
and  for  that  reason  was  not  subpoenaed,  is  no  excuse.148 

Where  a  witness  could  not  attend  on  account  of  sickness,  the 
fact  that  no  subpoena  was  issued  will  have  no  effect,  a  con¬ 
tinuance  in  such  case  should  be  granted.149 

If  the  witness  resides  in  another  county,  it  must  appear  that 
his  fees  have  been  paid,  or  tendered  to  him.150 

In  Illinois  the  denial  of  a  continuance  was  not  reviewable 
in  the  supreme  court  until  the  enactment  of  a  statute  au¬ 
thorizing  such  review.151 

Usually  applications  for  a  continuance  are  addressed  to  the 
discretion  of  the  court  in  which  they  are  made.152 

If  the  court  indicates  that  he  considers  the  affidavit  sufficient, 
then  rather  than  have  the  case  continued,  the  opposite  party 
may  admit  the  affidavit.  In  such  case  the  affidavit  is  read  to 
the  jury,  and  they  are  instructed  to  give  the  affidavit  the  same 
credence  as  if  the  witness  was  present  and  testified  in  the 
case.153  When  the  affidavit  is  admitted,  only  such  parts  will 
be  read  to  the  jury  as  are  competent  testimony,  if  objection 
thereto  is  made.154 


i^Hurd’s  R.  S.  1908,  p.  1628,  sec. 
62. 

mHurd’s  R.  S.  1908,  p.  1628, 
sec.  62;  McKichan  v.  McBean,  45 
Ill.  228;  Grundies  v.  Bliss,  86  Ill. 
132. 

i^sMooTe  v.  Goelitz,  27  Ill.  18; 
Gass  v.  Howard,  43  Ill.  223 ;  Fisher 
v.  Greene,  95  Ill.  94. 

1*9 Allen  v.  Downing,  3  Ill.  (2 
Scam.)  454-5;  Schnell  v.  Rotli- 
bath,  71  Ill.  83. 

isocoffey  v.  Fosselman,  72  Ill. 
69. 


isiHoyt  v.  People,  140  Ill.  588. 
30  N.  E.  315;  Wray  v.  People,  78 
Ill.  212. 

i52Ault  v.  Rawson,  14  Ill.  484; 
Birks  v.  Houston,  68  Ill.  77;  Shir- 
win  v.  People,  69  Ill.  55;  Wid- 
mayer  v.  Davis,  231  Ill.  42.  83  N. 
E.  87. 

issHurd’s  R.  S.  1908,  p.  1628, 
sec.  63. 

i^Slate  v-  Eisenmeyer,  94  Ill. 
96;  Chicago  City  R.  Co.  v.  Duflin, 
126  Ill.  100.  18  N.  E.  279;  Aurora 
(City  of)  v.  Scott,  82  Ill.  App.  616- 
22. 
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§  294.  Selection  of  the  jury.— Statement  to  jury  by  coun¬ 
sel. — A  jury  is  now  called  into  the  box,  each  side  have  five 
peremptory  challenges.155 

Simply  because  there  are  two  defendants  in  a  personal  injury 
suit  is  no  reason  why  each  should  have  a  peremptory  challenge 
of  three.  The  statute  allows  three  peremptory  challenges  to 
each  side.  (Statute  changed  to  five  by  act  of  1907.) 156 

After  the  jury  is  chosen,  they  are  sworn  by  the  clerk.  Coun¬ 
sel  for  plaintiff  in  a  concise  manner  states  what  plaintiff  ex¬ 
pects  to  prove,  after  which  counsel  for  defendant  makes  a 
statement  of  what  the  defense  will  be,  what  the  defendant 
expects  to  prove,  etc.  An  argumnt  at  this  time  should  be 
avoided. 

§  295.  Peremptory  instruction. — After  plaintiff’s  witnesses 
have  all  testified  and  all  documentary  evidence  has  been  in¬ 
troduced,  counsel  for  the  defendant  will  probably  offer  the 
peremptory  instruction,  as  follows:  “Now  comes  the  defend¬ 
ant,  by  its  counsel,  at  the  close  of  the  evidence  for  plaintiff, 
and  moves  the  court  to  exclude  the  evidence,  and  to  give  to  the 
jury  the  following  instruction:  ‘We  the  jury  find  the  de¬ 
fendant  not  guilty.’  ”  If  this  instruction  is  given,  counsel 
for  plaintiff  will  probably  take  a  non-suit,  hoping  to  make  a 
stronger  case  the  next  time;  or  if  he  feels  that  the  court  has 
committed  error  he  may  request  that  the  record  be  put  in  shape 
for  an  appeal,  or  file  motion  for  a  new  trial.  (See  sec.  299  for 
further  proceedings  thus.)  In  this  case  we  will  assume  that 
the  judge  overruled  the  motion,  it  then  devolves  upon  the  de¬ 
fendant  to  make  out  its  defense;  after  the  witnesses  for  the 
defendant  have  all  testified,  counsel  for  defendant  will  prob¬ 
ably  renew  the  peremptory  instructions  as  follows:  Now 
comes  the  defendant,  by  its  attorneys,  at  the  close  of  all  of  the 
evidence  and  moves  the  court  to  instruct  the  jury  to  exclude 

i55practice  Act  of  1907.  Hurd's  issNorth  American  Res.  &  Oys* 
R.  S.  1908,  p.  1629,  sec  69.  ter  House  v.  McElligot,  227  Ill. 

317-20.  81  N.  E.  388. 
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all  of  the  evidence  and  to  give  to  the  jury  the  following  in¬ 
struction:  “We,  the  jury,  find  the  defendant  not  guilty.’ * 

If  the  motion  to  instruct  is  not  renewed  at  the  close  of  the 
defendant’s  evidence,  it  is  considered  as  having  been  waived,157 

Upon  motion  to  direct  a  verdict  in  favor  of  the  defendant  in 
a  personal  injury  case,  the  court  can  not  weigh  the  evidence, 
but  is  required  to  take  the  view  most  favorable  to  the  plain¬ 
tiff.158 

An  exception  to  the  denial  of  a  motion  to  direct  a  verdict 
for  the  defendant  does  not  raise  the  question  in  the  supreme 
court  whether  the  verdict  is  against  the  weight  of  the  evi¬ 
dence,  but  it  preserves  for  review  the  question  whether  there 
is  any  evidence  tending  to  support  the  plaintiff’s  case.159 

Unless  the  motion  to  direct  is  renewed  at  the  close  of  all  of 
the  evidence,  the  question  is  not  open  to  review.160 

In  passing  upon  a  motion  to  direct  a  verdict  for  the  de¬ 
fendant  in  a  personal  injury  case,  the  evidence  favorable  to 
the  plaintiff  must  be  assumed  to  be  true.161 

The  court  may  give  the  instruction  in  which  event  counsel 
for  plaintiff  must  either  take  a  non-suit  or  arrange  to  appeal 
from  the  judgment  of  non-suit.  If  a  non-suit  is  desired,  it  must 
be  taken  before  the  court  enters  the  judgment.162 

The  application  for  non-suit,  not  made  until  after  the  court 
had  directed  a  verdict,  and  until  after  it  had  been  written  out 
and  was  being  signed  by  the  jurors  comes  too  late.163 


i57Lake  Shore  &  M.  S.  R.  Co.  v. 
Richards,  152  Ill.  59.  38  N.  E. 

773;  Laugan  v.  Enos  Fire  Escape 
Co.,  233  Ill.  308.  84  N.  E.  267; 

Giardino  v.  Crabbs,  75  Ill.  App. 
266. 

i58Siviercz  v.  Illinois  Steel  Co., 
231  Ill.  256.  83  N.  E.  168. 

i5£>ciark  v.  Chicago  R.  I.  &  P. 
R.  Co.,  231  Ill.  548.  83  N.  E.  286. 


isoReaverly  v.  Harris,  239  Ill. 
526.  88  N.  E.  238. 

i6i Savage  v.  Chicago  &  Joliet 
R.  Co.,  238  Ill.  392.  87  N.  E.  377. 

i62Hurd’s  R.  S.  1908,  p.  1629, 
sec.  70;  Denton  v.  Central  School 
Supply  House,  61  Ill.  App.  267; 
Mundhenke  v.  Mundhenke,  64  Ill. 
App.  122. 

issRitchie  v.  Arnold,  79  Ill.  App. 
406-7. 
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§  296.  Denial  by  courts  of  the  right  of  trial  by  jury. — 

The  beginner  believes  that  every  man  is  entitled  to  a  trial 
by  a  jury  under  the  constitution  of  the  United  States  and 
the  constitution  of  the  State  of  Illinois,  he  soon  finds, 
however,  through  precedent  and  practice,  that  such  is 
not  the  case,  for  the  judge  on  the  bench  may  assume  the  right 
to  determine  whether  or  not  there  is  sufficient  evidence  to  let 
a  case  go  to  the  jury;  or  where  plaintiff  was  guilty  of  such 
contributory  negligence  as  to  preclude  recovery;  or  whether 
plaintiff  assumed  the  risk  of  injury;  or  as  to  whether  or  not 
the  injury  was  caused  by  the  negligence  of  a  fellow-servant. 
The  question  as  to  whether  or  not  the  plaintiff  assumed  the 
risk ;  or  whether  or  not  the  plaintiff  was  guilty  of  contributory 
negligence ;  or  as  to  whether  or  not  the  servant  responsible 
for  the  injury  was  a  fellow  servant  should  be  treated  as  ques¬ 
tions  of  fact  and  submitted  to  a  jury.  Twelve  men  drawn  from 
the  various  callings,  who  work  at  the  various  trades,  can  better 
judge  of  these  matters  than  the  judge  on  the  bench,  who 
probably  has  had  no  experience  in  any  line  or  calling  except 
the  law;  then  the  jury  meet  the  witnesses  face  to  face, 
note  their  demeanor,  weigh  their  testimony,  and  are  therefore 
better  able  to  judge  of  the  truth,  or  falsity  of  their  statements. 
It  is  only  when  there  is  not  a  scintilla  of  evidence  that  the 
judge  should  assume  to  direct  a  verdict.  Unless  there  is  a 
change  in  this  regard,  the  right  of  trial  by  jury  may  become  a 
thing  of  the  past. 

We  will  assume  that  plaintiff  has  made  out  a  case,  and  the 
judge  again  overrules  the  motion.  The  next  step  is  the  in¬ 
structions. 

§  297.  Instructing  the  jury. — Counsel  for  plaintiff  should 
be  careful  to  offer  no  instructions  unless  he  is  quite  sure  they 
correctly  state  the  law.  The  defendant  is  not  so  particular  for 
it  is  the  peculiar  province  of  a  lawyer  representing  the  de¬ 
fendant  to  trip  the  court.  It  is  the  duty  of  the  trial  judge  to 
give  only  such  instructions  as  correctly  express  the  law,  but 
how  can  a  judge — in  the  short  time  allowed — pass  upon,  say 
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a  dozen  instructions  offered  by  the  plaintiff’s  counsel  and  two 
dozen  or  more  offered  by  counsel  for  defendant,  and  not  com¬ 
mit  error.164 

The  municipal  court  act  of  Chicago  makes  it  optional 
with  the  judge  as  to  whether  he  shall  give  written  instructions, 
or  instruct  the  jury  orally.166 

A  judge  of  the  municipal  court  may  refuse  written  instruc¬ 
tions  and  charge  the  jury  orally.166 

If  one  or  more  of  the  counts  in  the  declaration  be  faulty,  the 
defendant  may  apply  to  the  court  to  instruct  the  jury  to  disre¬ 
gard  such  faulty  count,  or  counts.167 

Where  defendant  fails  to  apply  to  the  court  to  instruct  the 
jury  to  disregard  a  faulty  count  in  the  declaration,  he  waives 
objection  thereto.168 

In  the  event  that  the  judgment  is  reversed  in  the  appellate 
court  with  a  funding  of  facts,  the  only  way  such  judgment 
may  be  reviewed  in  the  supreme  court,  as  a  matter  of  law,  is 
when  the  record  shows  that  plaintiff  at  the  close  of  the  evi¬ 
dence  made  a  motion  to  direct  a  verdict  for  plaintiff,  and,  if 
overruled,  an  exception  was  taken.160 


§  298.  Argument  of  counsel — Verdict  of  the  jury — New 
trial. — After  counsel  for  plaintiff  and  the  defendant  have 
argued  the  case,  and  the  court  has  instructed  the  jury,  the 
jury  retires.  When  a  verdict  has  been  agreed  upon,  the  jury 
returns  and  the  verdict  is  read  in  open  court.  In  this  case  we 
will  assume  that  the  plaintiff  was  successful,  the  verdict  there¬ 
fore  being:  “We,  the  jury,  find  the  defendant  guilty  and 
assess  plaintiff’s  damages  at  five  thousand  dollars.”  Counsel 


i6*The  practice  act  should  be 
amended  so  that  neither  plaintiff 
nor  defendant  be  permitted  to  of¬ 
fer  to  exceed  ten  instructions;  or 
that  the  judge  charge  orally. 

lesChicacgo  City  R.  Co.  v. 
Kastrzewa,  141  Ill.  App.  10. 

i66Martin  v.  Pusey,  237  Ill.  26. 
86  N.  E.  601. 


^Consolidated  Coal  Co.  (of  St. 
Louis)  v.  Scheiber,  167  Ill.  539. 
47  N.  E.  1052 

isspeoria  Marine  &  Fire  Ins.  Co. 
v.  Whitehill,  25  Ill.  466. 

i6s»Scheevers  v.  Illinois  Central 
R.  Co.,  235  Ill.  227-29.  85  N.  E. 

192. 
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for  the  defendant  may  have  the  jury  polled;  this,  however,  is 
seldom  done;  the  verdict  of  the  jury  is  entered  of  record  by 
the  judge ;  the  next  move  will  probably  be  a  motion  for  a  new 
trial,  which  will  be  filed  with  the  clerk,  and,  while  the  rules 
of  nearly  every  court  require  that  a  motion  for  a  new  trial 
must  be  filed  within  a  certain  number  of  days,  the  statute  per¬ 
mits  a  motion  to  be  filed  any  time  during  the  term.170  The 
statute  of  1907  creating  the  municipal  court  of  Chicago  pro¬ 
vides  that  motions  for  new  trial  in  said  court  must  be  filed 
within  twenty  days.171 

The  motion  for  a  new  trial  may  be  in  the  following  form : 


§  299.  Motion  for  new  trial.  (Form  of.) 

In  the  Circuit  Court  of .  County, 

State  of  Illinois. 


John  Doe, 

Plaintiff. 

vs. 

N.  Y.  &  St.  L.  R.  R. 

Defendant. 


-Case.* 


Term,  A.  D.  19 


And  now  comes  the  defendant  in  the  above  entitled  cause 
and  moves  the  court  to  set  aside  the  verdict  of  the  jury 
rendered  therein  and  to  grant  a  new  trial,  and  for  grounds  of 
this  motion  the  defendant  shows: 


First.  That  the  verdict  is  against  the  weight  of  the  evidence. 
Second.  That  the  verdict  is  against  the  law. 

Third.  That  the  verdict  is  against  the  law  and  the  evidence. 
Fourth.  That  the  court  admitted  over  the  objection  of  the 
defendant  improper  and  illegal  evidence  on  the  part  of  the 
plaintiff. 


ifoHurd’s  R.  S.  1908,  p.  1630 
sec.  77. 

iTiHurd’s  R.  S.  1908,  p.  673. 
The  practice  act  should  be  amend¬ 


ed  to  require  the  defendant  in  a 
court  of  record  to  file  his  motion 
for  a  new  trial  within  ten  days 
after  a  verdict  has  been  rendered. 
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Fifth.  That  the  court  refused  to  admit  proper  and  legal 
evidence  on  the  part  of  the  defendant. 

Sixth.  That  the  court  erred  in  giving  to  the  jury  improper 
instructions  on  behalf  of  the  plaintiff. 

Seventh.  The  court  erred  in  not  giving  the  peremptory  in¬ 
struction  at  the  close  of  plaintiff’s  evidence. 

Eighth.  The  court  erred  in  not  giving  the  peremptory  in¬ 
struction  at  the  close  of  all  of  the  evidence. 

Ninth.  And  for  other  good  and  sufficient  reasons. 

(If  any  other  ground  it  should  be  set  forth.) 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

Statements  of  the  jurors,  either  sworn  or  unsworn,  as  to  their 
own  misconduct  in  the  jury  room  can  not  be  considered  for  the 
purpose  of  impeaching  the  verdict.172 

Variance  between  the  declaration  and  proof  must  be  specifi¬ 
cally  pointed  out  in  the  trial  court.173 

If  it  is  desired  a  motion  in  arrest  of  judgment  be  filed  also, 
the  better  rule  is  to  dispose  of  the  motion  for  a  new  trial  before 
the  motion  in  arrest  is  made.174 


§  300.  Motion  in  arrest  of  judgment — Form  of. 

In  the  Circuit  Court  of .  County, 

State  of  Illinois. 


John  Doe, 

Plaintiff. 

vs. 


-Case. 


Term,  A.  D.  19 


N.  Y.  &  St.  L.  R.  R. 

Defendant.  _ 

Now  comes  the  defendant,  by  its  attorneys,  Bangs  &  Bangs, 
and  moves  the  court  to  arrest  the  judgment  in  the  above  en¬ 
titled  cause,  for  the  following  reasons,  to-wit: 


^Chicago  v.  Saldman,  225  Ill.  i74Lewiston  (Town  of)  v.  Proc- 
625.  80  N.  E.  349.  tor,  27  Ill.  414. 

i73Lehigh  Valley  Transportation 
Co.  v.  Post  Sugar  Co.,  228  Ill.  121. 

81  N.  E.  819. 
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First.  The  declaration  does  not  state  a  good  cause  of  action. 

Second.  The  declaration  does  not  state  that  the  servants 
of  the  defendant  whose  negligence  was  the  proximate  cause 
of  the  injury,  were  not  fellow  servants  of  plaintiff. 

Third.  The  verdict  of  the  jury  is  contrary  to  the  findings 
of  fact  as  shown  by  the  jury’s  answer  to  special  interrogatories 
Nos.  1  and  2. 

Fourth.  And  for  other  good  and  sufficient  reasons. 

(Set  forth  any  other  grounds  desired.) 

Bangs  &  Bangs, 
Attorneys  for  Defendant. 

The  motion  in  arrest  may  be  filed  at  the  same  time  as  the 
motion  for  a  new  trial,  the  better  practice  is,  however,  to  first 
dispose  of  the  motion  for  a  new  trial  before  filing  the  motion 
in  arrest. 

A  party  who  has  filed  both  motions  and  calls  up  the  motion 
in  arrest  and  has  it  disposed  of  without  directing  the  court’s 
attention  to  the  motion  for  a  new  trial  will  be  held  to  have 
waived  the  same.175 

If  the  motion  in  arrest  is  overruled,  an  exception  must  be 
taken.  The  order  entered  by  the  judge  may  be  in  the  following 

form :  .  19 ... .  Motion  in  arrest,  argument  by 

counsel,  same  overruled,  the  defendant  excepts..  The  motion 
in  arrest  must  be  incorporated  in  the  bill  of  exceptions. 

In  an  action  for  personal  injuries  to  a  servant  the  declaration 
should  state  facts  from  which  the  law  will  raise  a  duty  from 
the  employer  to  employe  and  from  the  neglect  of  which  the  law 
will  imply  negligence  and  if  it  fails  to  do  so,  it  is  insufficient 
to  support  judgment.176 

When  it  is  alleged  that  the  accident  occurred  by  reason  of 
the  negligence  of  the  servants  of  the  defendant,  it  must  allege 
who  were  not  fellow  servants  of  plaintiff.177 

ibidem.  177E.  St.  Louis  Connecting  R. 

i^West  Chicago  St.  R.  Co.  v.  Co.  v.  Dwyer,  41  Ill.  App.  522; 
Coit,  50  Ill.  App.  640;  Northern  Joliet  Steel  Co.  v.  Shields,  134  Ill. 
Milling  Co.  v.  Hockey,  90  Ill.  App.  209.  25  N.  E.  569. 

57;  Chicago  &  A.  R.  Co.  v.  Clau¬ 
sen,  173  Ill.  100.  50  N.  E.  680. 
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It  is  otherwise  when  the  declaration  alleges  that  the  defend¬ 
ant  was  negligent.178 

Where  no  demurrer  has  been  interposed  to  the  declaration, 
the  general  issue  has  been  filed,  and  the  case  has  progressed 
through  the  trial  to  a  verdict  without  objection  as  to  the  suf¬ 
ficiency  of  the  declaration,  the  averments  of  the  declaration 
must  be  construed  most  strongly  in  favor  of  the  pleader.  Every 
reasonable  inference  and  intendment  comes  to  the  support  of 
the  declaration.179 

The  judge’s  notes  may  be  amended  on  motion  to  arrest,  so 
that  the  verdict  refer  to  the  good  count.180 

After  verdict  and  pending  the  motion  for  new  trial,  appellee, 
by  leave  of  court,  amended  the  first  count  of  the  declaration 
to  conform  to  the  proof,  which  was  admitted  without  objec¬ 
tion.  This  was  proper.181 

One  good  count  is  sufficient  to  sustain  the  verdict.182 

The  statute  provides :  ‘  ‘  Whenever  an  entire  verdict  shall  be 
given  on  several  counts,  the  same  shall  not  be  set  aside  or  re¬ 
versed  on  the  ground  of  any  defective  count,  if  one  or  more  of 
such  counts  be  sufficient  to  sustain  the  verdict.183  Where  there 
is  some  intrinsic  defect  apparent  on  the  fact  of  the  record, 
which  would  render  the  judgment  erroneous,  the  court  will  on 
motion  arrest  the  judgment.  The  objection  must  be  one  of 
substance.184 

All  formal  objections  are  cured  by  the  statute  of  amend¬ 
ments  and  joefails.  Formerly  judgments  were  constantly  ar- 


i78Uiinois  Central  R.  Co.  v.  Har¬ 
ris,  63  Ill.  App.  172;  Hess  v.  Rosen¬ 
thal,  160  Ill.  621-27.  43  N.  B.  743. 

i79Noyes  v.  McLaflin,  62  Ill.  174. 
isoBond  v.  Dustin,  112  U.  S. 
604.  5  S.  Ct.  296.  28  L.  ed.  835. 

isiKennedy  v.  Swift  &  Co.,  234 
Ill.  612.  85  N.  E.  287. 


i82Snyder  v.  Gaither,  4  Ill.  (3 
Scam.)  91;  North  v.  Kizer,  72  Ill. 
172-73. 

183Hurd’s  R.  S.  1908,  p.  1630, 
sec.  78. 

184Commercial  Ins.  Co.  v.  Treas¬ 
ury  Bank,  62  Ill.  482;  Culver  v. 
Third  National  Bank  of  Chicago, 
64  Ill.  528. 
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rested  for  matters  of  mere  form;  this  abuse  was  long  since 
remedied.185 

In  an  action  of  tort  against  several  defendants,  if  the  declara¬ 
tion  does  not  state  a  cause  of  action  against  all  of  the  defend¬ 
ants  against  whom  the  verdict  is  returned,  the  court  should 
sustain  a  motion  in  arrest  of  judgment  made  by  any  defendant 
against  whom  a  cause  of  action  is  not  stated.186 

A  motion  in  arrest  of  judgment  can  not  be  sustained  upon 
the  ground  that  some  of  the  counts  of  the  declaration  are  de¬ 
fective,  if  there  are  other  proven  counts  sufficient  to  sustain 
the  judgment.187 

The  declaration  must  state  the  existence  of  a  duty  from  the 
defendant  to  plaintiff ;  the  failure  of  defendant  to  perform 
that  duty ;  a  resulting  injury  to  plaintiff ;  they  must  all  unite 
to  constitute  actionable  negligence,  and  the  absence  of  one 
of  these  elements  renders  the  declaration  insufficient  even  after 
verdict.188 

If  a  declaration  has  been  held  good  on  demurrer,  its  suffi¬ 
ciency  can  not  be  again  tested  by  a  motion  in  arrest  of  judg¬ 
ment,  and  there  is  no  error  in  overruling  such  motion.189 

A  motion  in  arrest  of  judgment  must  be  based  upon  matters 
shown  in  the  record.190 

Where  one  totally  omits  to  allege  matters  expressly  or  im¬ 
pliedly  essential  to  his  action  or  defense,  such  omission  is  not 
cured  by  verdict,  but  may  be  taken  advantage  of  by  motion 
in  arrest.191 

A  motion  in  arrest  of  judgment  which  questions  the  suffi¬ 
ciency  of  the  declaration  must  be  overruled  if  there  is  one 
good  count  which  is  sufficient  to  support  the  judgment.192 


i85Nelson  v.  Borchenius,  52  Ill. 
236. 

iseHenning  v.  Sampsell,  236  Ill. 
375.  86  N.  E.  274. 

i87Klofski  v.  Railroad  Supply 
Co.,  235  Ill.  146.  85  N.  E.  274. 

issMcAndrews  v.  Chicago,  Lake 
Shore  &  Eastern  R.  Co.,  222  Ill. 
232.  78  N.  E.  603. 


is9Reaverly  v.  Harris,  239  Ill. 
526.  88  N.  E.  238. 

laoQrand  Pacific  Hotel  Co.  v. 
Pinkerton,  217  Ill.  61-2.  75  N.  E. 

427. 

isiSmith  v.  Chicago  Heights 
(City  of),  141  Ill.  App.  588-90. 

iszLangan  v.  Enos  Fire  Escape 
Co.,  233  Ill.  308.  84  N.  E.  267. 
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If  jurisdiction  be  obtained  of  the  person  of  a  defendant  in 
his  life  time,  a  judgment  against  him  after  death  is  not  void, 
but  voidable.  On  motion  the  judgment  will  be  vacated  in  the 
court  where  it  was  rendered.  (<b 

§  301.  Motion  for  new  trial — Motion  in  arrest  overruled — 
Appeal  prayed  for. — If  the  motion  for  a  new  trial  (also  motion 
in  arrest,  if  one  filed)  is  overruled,  the  next  step  is  for  counsel 
for  defendant  to  pray  for  an  appeal  which  is  allowed,  the  court 
generally  fixing  the  time.  The  court  will  enter  an  order  some¬ 
thing  like  unto  this,  “Motion  for  new  trial  overruled  this 

.  day  of . ,  19....,  judgment  entered  on 

verdict  in  favor  of  plaintiff  and  against  the  defendant  for  the 
sum  of  $5,000  and  costs,  fi.  fa. 

It  is  not  essential  that  the  judges  minutes  show  an  exception 
to  the  rendition  of  the  judgment,  but  it  must  appear  in  the 
bill  of  exceptions. 

Defendant  excepts  and  prays  an  appeal  to  the  Appellate 

Court  of  the . District  of  Illinois.  Appeal  allowed 

upon  the  defendant  giving  bond  in  the  sum  of  $ . Bond 

to  be  approved  by  the  clerk  of  this  court.  Bond  and  bill  of 

exceptions  to  be  filed  within  .  days  from  this  date. 

(The  bond  is  made  large  enough  to  cover  judgment  and  costs.) 

§  302.  Two  modes,  appeal  and  writ  of  error. — The  statute 
has  provided  two  methods  of  appeal.  One  is  appeal,  the  other 
writ  of  error.  If  counsel  for  defendant  has  a  client  who  is  sol¬ 
vent  and  does  not  want  execution  to  issue  he  will  probably 
adopt  the  former  method.  The  next  step  is  to  have  the  court  re¬ 
porter  write  out  the  testimony  of  all  the  witnesses,  together 
with  all  documentary  evidence  introduced,  for  unless  the  bill 
of  exceptions  is  filed  within  the  time  allowed  by  the  court,  the 
remedy  is  lost.,  the  only  exception  being  certiorari.193 


(d)Claflin  v.  Dunne,  129  Ill.,  241. 
21  N.  E.  834. 


isaSee  page  347. 
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§  303.  Bill  of  exceptions. 

(File  in  circuit  (or  city)  court.) 

In  the  Circuit  Court  of 
State  of  Illinois. 


John  Doe, 

Plaintiff. 

v. 

N.  Y.  &  St.  L.  R.  R. 

Defendant. 


-Case. 


. County, 

Term,  A.  D.  19.... 


Appearance  for  the  plaintiff,  John  Brown ;  for  the  defendant, 
Bangs  &  Bangs. 

Now,  be  it  remembered,  that  on  the  trial  of  this  cause  at  said 

term  the  Honorable . Circuit  Judge  presiding,  and 

a  jury,  the  plaintiff  to  sustain  the  issue  on  his  part,  introduced 
the  following  evidence,  that  is  to  say : 

Dr.  U.  S.  Short,  called  as  a  witness  in  behalf  of  the  plaintiff, 
being  first  duly  sworn,  testified  as  follows :  : 

Direct  examination  by  . 

Q.  Doctor,  I  will  ask  you  as  to  the  possible  or  probable 
effects  of  the  injury  you  have  just  mentioned. 

Mr.  Bangs:  Your  honor,  the  defendant  objects  for  the  rea¬ 
son  counsel  is  trying  to  have  his  witness  speculate. 

The  Court:  The  objection  is  overruled,  to  which  ruling  of 
the  court  the  defendant,  by  its  counsel,  then  and  there  ex¬ 
cepted.  If  any  documentary  evidence  is  introduced  in  evidence 
over  the  objection  of  counsel  it  must  appear  that  an  exception 
was  taken.  (Here  show  the  cross  examination.) 

John  Jones,  called  as  a  witness  on  behalf  of  plaintiff,  being 
first  duly  sworn,  testified  as  follows:  (Direct  examination  by 

.  Follow  here  with  questions  and  answers;  be 

sure  and  save  the  exception.  Cross  examination  waived.) 

After  the  testimony  of  the  various  witnesses  for  the  plaintiff, 
including  such  documentary  evidence  as  was  introduced,  is 


§  303] 


BILL  OF  EXCEPTIONS 


334 


transcribed,  it  should  then  appear.  Here  the  plaintiff  rests 
his  case. 

If  the  peremptory  instruction  was  offered  it  should  appear 
as  follows : 

Now  comes  the  defendant,  at  the  close  of  the  plaintiff’s 
evidence  and  moves  the  court  to  exclude  from  the  considera¬ 
tion  of  the  jury  the  evidence  in  this  case,  and  to  give  to  the 
jury  the  following  instruction : 

“The  court  instructs  the  jury  to  find  the  defendant  not 
guilty,”  but  the  court  denied  the  motion  and  refused  to  give 
to  the  jury  the  said  instruction.  To  which  ruling  of  the  court, 
in  denying  said  motion  and  refusing  to  .  give  to  the  jury  said 
instruction,  the  defendant,  by  its  counsel,  then  and  there  ex¬ 
cepted.  And  thereupon  the  defendant  to  sustain  the  issues 
on  its  part  introduced  the  following  evidence,  that  is  to  say: 
John  Jones,  called  as  a  witness  in  behalf  of  the  defendant, 
first  being  duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Bangs. 

Q.  What  is  your  name? 

A.  John  Jones. 

If  counsel  for  defendant  seeks  to  introduce  incompetent  testi¬ 
mony,  plaintiff’s  counsel  should  object.  If  the  objection  is 
overruled  by  the  court,  it  must  appear  that  an  exception  was 
taken,  otherwise  it  will  be  considered  to  have  been  waived  and 
advantage  of  the  same  can  not  be  taken  in  the  upper  courts. 

After  all  the  defendant’s  witnesses’  testimony  is  written 
out,  and  all  documentary  evidence  introduced,  or  reference  had 
thereto,  it  should  then  follow. 

Here  the  defendant  rests  its  case.  (Rebuttal  testimony,  if 
any,  by  the  plaintiff.  Sur-rebuttal  testimony,  if  anyby  the  de¬ 
fendant.)  If  any  documentary  evidence  was  introduced  (or 
offered)  it  must  appear,  if  objected  to  and  the  objection  over¬ 
ruled  (or  sustained)  it  must  appear  that  an  exception  was 
taken.  (If  the  peremptory  instruction  was  offered,  at  the 
close  of  all  of  the  evidence,  have  it  so  appear.) 

Counsel  for  defendant,  after  all  of  the  evidence  had  been 
introduced,  renewed  the  peremptory  instruction:  “Now  comes 


335 


BILL  OF  EXCEPTIONS 


[§  303 


the  defendant  at  the  close  of  all  the  evidence  and  moves  the 
court  to  exclude  the  evidence  from  the  consideration  of  the 
jury  and  to  give  to  the  jury  the  following  instruction:  ‘The 
court  instructs  the  jury  to  find  the  defendant  not  guilty,’  ” 
but  the  court  refused  to  give  to  the  jury  said  instruction.  To 
the  ruling  of  the  court  in  denying  said  motion,  and  refusing  to 
instruct  the  jury  to  find  the  defendant  not  guilty,  the  de¬ 
fendant,  by  its  counsel,  then  and  there  excepted.  Both  of  said 
peremptory  instructions  should  be  marked  “refused,”  and 
thereupon  the  court  gave  the  jury  on  behalf  of  the  plaintiff  the 
following  instructions:194  (Here  insert  the  plaintiff’s  instruc¬ 
tions  numbering  them  consecutively,  after  which  should  ap¬ 
pear,  to  the  giving  of  each  and  every  one  of  such  instructions, 
the  defendant,  by  its  counsel,  then  and  there  excepted.  And 
thereupon  the  court  gave  to  the  jury,  on  behalf  of  the  de¬ 
fendant  the  following  instructions,  to-wit:  Here  copy  all  of 
the  instructions  given  on  behalf  of  defendant  numbering  them 
consecutively.) 

To  the  giving  of  said  instructions  the  plaintiff,  by  his  counsel, 
then  and  there  excepted. 

Now  copy  the  instructions  that  were  modified  by  the  court, 
first  copy  them  as  offered  by  the  defendant,  then  as  they  are 
after  modification,  then  follows: 

To  the  modification  of  such  instructions  and  giving  the  same 
to  the  jury  as  modified,  the  defendant,  by  its  counsel,  then  and 
there  excepted.  Then  should  follow  the  refused  instruction 
offered  by  defendant,  after  which  should  appear,  to  the  action 
of  the  court  in  refusing  to  give  said  instruction  to  the  jury, 
the  defendant,  by  its  counsel,  then  and  there  excepted. 


i9*If  the  motion  to  instruct  is 
not  renewed  at  the  close  of  the 
defendant’s  evidence,  it  is  con¬ 
sidered  as  having  been  waived. 
Lake  Shore  &  M.  S.  R.  Co.  v. 
Richards,  152  Ill.  59.  38  N.  E. 

773;  Giardino  v.  Crabbs,  75  Ill. 
App.  266. 

In  the  case  of  Scheevers  v.  Illi¬ 
nois  Cent.  R.  Co.,  235  Ill.  227;  85 


N.  E.  192,  the  court  held  that  to 
be  in  a  position  to  ask  the  su¬ 
preme  court  to  review  a  finding 
of  facts  made  by  the  appellate 
court,  it  must  appear  that  plain¬ 
tiff  offered  a  peremptory  instruc¬ 
tion  for  the  court  to  direct  a 
verdict  for  plaintiff  at  the  close 
of  all  of  the  evidence;  if  over¬ 
ruled  that  there  was  an  exception. 
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The  court  may  have  refused  or  modified  some  of  plaintiff’s 
instructions,  inasmuch,  however,  as  he  won,  he  probably  has 
no  desire  to  complain.  Should  he  wish  to  do  so  it  must  appear 
that  an  exception  was  taken  to  the  modification  and  he  must 
assign  cross  errors  on  the  record.195.  If  counsel  for  defendant 
asked  any  special  interrogatories,  they,  too,  must  be  copied; 
if  refused  they  should  be  marked  “refusd”;  if  given  they 
should  be  marked  “ given.”  The  exception  to  the  giving  or 
refusing  of  the  same  must  apear. 

Then  should  follow: 

And  thereupon  the  court  gave  to  the  jury  upon  its  own  mo¬ 
tion  the  following  instructions,  to-wit: 

The  court  instructs  you  as  to  the  form  of  your  verdict,  if  you 
find  the  issues  for  the  plaintiff,  your  verdict  may  be  in  the 
following  form: 

“We,  the  jury,  find  the  defendant  guilty  and  assess  the 

plaintiff’s  damages  at  $ .  (Here  state  the  amount  of 

plaintiff’s  damages  as  shown  by  the  evidence,  if  any  is  shown.) 

The  court  further  instructs  you  as  to  the  form  of  your  ver¬ 
dict,  if  you  find  the  issues  for  the  defendant,  your  verdict 
should  be  in  the  following  form: 

“We,  the  jury,  find  the  defendant  not  guilty.” 

And  thereupon  the  jury  retired  to  consider  of  their  verdict. 
And  thereupon  the  jury  rendered  the  following  verdict,  to-wit : 

“We,  the  jury,  find  the  defendant  guilty  and  assess  the 
plaintiff’s  damages  at  five  thousand  dollars.” 

And  thereupon  the  defendant,  by  its  counsel,  then  and  there 
moved  the  court  to  set  aside  the  verdict  rendered,  and  to  grant 
a  new  trial  of  said  cause,  and  for  grounds  of  said  motion  pre¬ 
sented  the  following,  to-wit:196 


issSee  sec.  311  post, 
iseif  counsel  for  plaintiff  offered 
a  motion  at  the  close  of  all  of 
the  evidence  to  direct  a  verdict 
for  plaintiff  and  the  court  re¬ 
fused  it  and  submitted  the  case 
to  the  jury  who  returned  a  ver¬ 
dict  in  his  favor,  then  for  fear 


that  the  appellate  court  reverse 
the  case,  with  a  finding  of  facts, 
and  an  appeal  might  be  desired 
to  the  supreme  court,  such  motion 
and  ruling  should  appear  in  the 
bill  of  exceptions.  Scheevers  v. 
Illinois  Cent.  R.  Co.,  235  Ill.  227. 
85  N.  E.  192. 


337 


MOTION  FOR  NEW  TRIAL 


[§  3°4 


§  304.  Motion  for  new  trial. 

In  the  Circuit  Court  of 
State  of  Illinois. 


John  Doe, 

Plaintiff. 

vs. 

N.  Y.  &  St.  L.  R.  R. 

Defendant. 


-Case. 


. County, 

Term,  A.  D.  19. . . . 


And  now  comes  the  defendant  in  the  above  entitled  cause 
and  moves  the  court  to  set  aside  the  verdict  of  the  jury 
rendered  therein  and  to  grant  a  new  trial,  and  for  grounds 
of  this  motion  the  defendant  shows  to  the  court: 

First.  That  the  verdict  is  against  the  evidence. 

Second.  That  the  verdict  is  against  the  law. 

Third.  That  the  verdict  is  against  the  law  and  the  evidence. 

Fourth.  That  the  court  refused  to  give  to  the  jury  an  in¬ 
struction  asked  on  the  part  of  the  defendant  at  the  close  of 
plaintiff’s  evidence,  and  again  at  the  close  of  all  of  the  evi¬ 
dence,  to  find  the  defendant  not  guilty.  (Insert  any  other 
causes  that  may  appear  in  the  motion  for  new  trial.) 

Fifth.  And  for  other  good  and  sufficient  reasons. 

(Signed.)  Bangs  &  Bangs, 

Attorneys  for  Defendant. 


But  the  court  denied  the  motion  and  refused  to  grant  a  new 
trial  of  this  cause,  and  thereupon  the  court  entered  judgment 
on  the  verdict.  To  which  ruling  and  action  of  the  court  in  de¬ 
nying  the  said  motion  and  refusing  to  grant  a  new  trial  and  the 
rendering  of  such  judgment  the  defendant,  by  its  counsel,  then 
and  there  excepted.197 


i97if  a  motion  in  arrest  has 
been  filed,  it  should  appear  here; 
it  must  show  the  ruling  of  the 

—22 


court  as  having  been  excepted  to. 
See  form  of  motion  in  arrest,  sec. 
300  ante. 
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§  305.  Bill  of  exceptions  presented  to  the  judge. — Foras¬ 
much,  therefore,  as  the  matters  above  set  forth  do  not  fully 
appear  of  record,  the  defendant  tenders  this,  its  bill  of  ex¬ 
ceptions,  and  prays  that  the  same  may  be  signed  and  sealed 
by  the  judge  of  the  court  pursuant  to  the  statute  in  such  mode, 

which  is  done  accordingly  this . day  of . , 

A.  D.  19 . 

W.  J.  M.  (Seal.) 

Judge  of  the  Circuit  Court  of . County. 

The  bill  of  exceptions  is  now  complete.  It  is  customary  for 
counsel  for  the  defendant  to  act  once  present  the  bill  of  ex¬ 
ceptions  to  the  judge  who  will  mark  thereon: 

“Presented  this  .  day  of .  19 _ 

(Signed.)  W.  J.  M.,  Judge  of  said  Court.” 


Counsel  for  the  defendant  then  presents  the  bill  of  excep¬ 
tions  to  counsel  for  the  plaintiff,  who,  after  examining  the  same 
and  finding  it  to  be  correct,  marks  it  “0  K,  John  Brown,  At¬ 
torney  for  Plaintiff.” 

Yfliere  the  bill  of  exceptions  contains  no  exception  to  the 
finding  or  judgment  of  the  court,  the  sufficiency  of  the  evi¬ 
dence  to  support  the  finding  is  not  preserved  for  review.198 

The  fact  that  a  motion  was  made  for  a  new  trial,  that  an  ex¬ 
ception  was  taken  to  the  overruling  of  such  motion  and  that 
a  further  exception  was  taken  to  the  final  judgment  in  a  suit 
at  law  tried  before  the  court  without  a  jury  are  all  matters 
which  must  be  preserved  for  review  by  bill  of  exceptions,  and 
a  mere  recital  of  the  same  by  the  clerk  in  the  record  is  not 
sufficient.199 

If  the  exceptions  have  been  properly  preserved  to  prior 
rulings  of  the  court,  these  rulings  are  presented  for  review  on 
appeal.200  Seal  to  a  bill  of  exceptions  not  necessary.20041 


losBaumester  v.  Fink,  141  Ill. 
App.  372;  People  (ex  rel.)  v.  Chi¬ 
cago,  Burlington  &  Quincy  R.  Co., 
231  Ill.  112.  83  N.  E.  120;  People 
(ex  rel.)  v.  O’Gara  Coal  Co.,  231 
Ill.  172.  83  N.  E.  140. 


issGrand  Pacific  Hotel  Co.  v. 
Pinkerton,  217  Ill.  61.  75  N.  E. 

427. 

soociimax  Tag  Co.  v.  American 
Tag  Co.,  234  Ill.  179.  84  N.  E. 

873. 

sooaHurd's  R.  S.  1908,  p.  1631, 
sec.  81. 
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Where  the  bill  of  exceptions  does  not  show  an  exception  to 
the  ruling  of  the  court  in  overruling  a  motion  for  a  new  trial, 
it  will  be  assumed  that  the  party  acquiesces  therein  and  can 
not  be  assigned  as  error.201 

A  party  can  not  complain  of  improper  remarks  to  the  jury 
by  counsel  whre  he  did  not  object,  and  obtain  a  ruling  from 
the  court,  and  preserve  an  exception  to  the  ruling,  or  refusal 
to  rule.202 

A  question  not  raised  in  the  trial  court  can  not  be  raised  in 
review. (e) 

Where  it  does  not  appear  by  the  bill  of  exceptions  that  ap¬ 
pellant  excepted  to  findings  and  judgment  of  court,  nor  any 
propositions  of  law  were  submitted  to  the  court  to  be  held  as 
law,  there  is  nothing  presented  for  review. (f) 

Any  documentary  evidence,  or  oral  testimony  omitted  from 
the  bill  of  exceptions  will  not  be  considered  in  the  appellate 
court.203 

Bill  of  particulars  is  not  a  part  of  the  record  unless  it  is  in¬ 
corporated  in  the  bill  of  exceptions. (g) 

It  sometimes  happens  that  counsel  disagree  as  to  what  should 
or  what  should  not,  appear  in  a  bill  of  exceptions ;  in  that  event 
the  matter  in  dispute  is  submitted  to  the  trial  judge.  Manda¬ 
mus  will  lie  to  compel  a  trial  judge  to  sign  a  bill  of  exceptions 
after  the  time  allowed,  if  presented  to  him  to  sign  before  the 
time  has  expired.204 

When  a  bill  of  exceptions  is  not  presented  to  the  judge  to  be 
signed  and  sealed  within  the  time  allowed;  and  no  extension 
of  time  was  allowed  before  the  expiration  of  the  period,  it 
may  be  dismissed.206 


zoistern  v.  People,  96  Ill.  475. 
202Peterson  v.  Pusey,  237  Ill. 
204-5.  86  N.  E.  692. 

(e)  Esmond  v.  Esmond,  142  Ill. 
App.,  233. 

(f)  Keller  v.  Jersey  Co.,  142  Ill. 
App.,  514;  Farris  v.  Baltimore  & 
Ohio  S.  W.  R.  Co.,  143  Ill.  App., 
208. 


203Hursen  v.  Lehman,  35  Ill. 
App.  489;  Chicago,  Milwaukee  & 
St.  P.  R.  Co.  v.  Harper,  128  Ill. 
384.  21  N.  E.  561. 

(g)  Peterson  v.  Mayer,  142  Ill. 
App-,  257. 

204Hawes  v.  People  (ex  rel.),  129 
Ill.  123.  21  N.  E.  777. 

zospieser  v.  Minkota  Milling 
Co.,  222  Ill.,  139.  78  N.  E.  20. 
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The  order  allowing  an  appeal  and  fixing  the  time  for  filing 
the  bond  or  bill  of  exceptions,  like  any  other  order,  may  be 
extended  if  the  extension  is  applied  for  during  the  term  of 
court  at  which  the  order  is  granted.206 

Extending  time  to  file  appeal  bond,  the  extension  must  be  al¬ 
lowed  before  the  time  for  filing  has  expired.207 

The  judge  must  sign  and  seal  a  bill  of  exceptions ;  the  certi¬ 
ficate  of  the  clerk  will  not  do.208 

An  order  extending  the  time  to  file  the  bill  of  exceptions  does 
not  extend  the  time  to  file  bond. 

A  bill  without  exceptions  presents  no  question.210 

The  judge  must  determine  what  a  bill  of  exceptions  should 
contain.211 

If  a  bill  of  exceptions  is  not  presented  to  the  judge  in  the  time 
allowed,  a  motion  to  strike  from  the  transcript  of  the  record 
may  be  made  and  allowed  in  the  appellate  court.212 

Appellate  court  may  permit  trial  judge  to  seal  bill  of  ex¬ 
ceptions  after  time  for  filing  has  passed.213 

In  the  event  of  the  disability  of  the  trial  judge,  another  judge 
may  allow  and  sign  a  bill  of  exceptions. 213a 

Where  a  bill  of  exceptions  is  presented  to  the  judge  within 
the  time  fixed  by  the  order  of  the  court  and  the  date  of  pre¬ 
sentation  appears  on  the  face  of  the  bill,  any  neglect  or  delay 
by  the  judge  in  signing  or  sealing  the  bill  will  not  prejudice 
the  rights  of  the  party  presenting  it,  and  the  latter  may,  within 
a  reasonable  time  after  the  bill  is  signed  and  sealed  have  it 
filed  nunc  pro  tunc  as  of  the  date  of  its  presentation.214 


zoeSchults  v.  Schults,  229  Ill. 
420-9.  82  N.  E.  312. 

207Pardridge  v.  Morgenthau,  157 
Ill.  395.  42  N.  E.  74. 

208First  National  Bank  v.  Lake 
Erie  &  W.  R.  Co.,  63  Ill.  App.  576. 

siostate  Bank  of  Tonawanda  v. 
Dawson,  49  Ill.  App.  256;  Thomp¬ 
son  v.  Seipp,  44  Ill.  App.  515; 
East  St.  Louis  Electric  St.  R.  Co. 
Cauley,  49  Ill.  App.  310. 


aiiPeople  (ex  rel.)  v.  Chytraus, 
183  Ill.  190.  55  N.  E.  666. 

2i2Pieser  v.  Minkota  Milling 
Co.,  222  Ill.  139.  78  N.  E.  20. 

2i3Chaplin  v.  Illinois  Terminal 
R.  Co.,  227  Ill.  166.  81  N.  E.  15. 
2i3aHurd,  1908,  p.  1631,  sec  81. 
2i4Hall  v.  Royal  Neighbors  of 
America,  231  Ill.  185-6.  83  N.  E. 

145. 


34i 


BILL  OF  EXCEPTIONS  PRESENTED  TO  JUDGE  [§  305 


A  bill  of  exceptions  which  shows  by  the  file  marks  that  it 
was  filed  after  the  time  allowed  by  the  court  may  be  stricken 
from  the  files.215 

Petition  and  affidavits  for  change  of  venue  and  motion  for 
continuance  are  not  part  of  the  record  unless  made  so  by  a  bill 
of  exceptions.216 

A  bill  of  exceptions  may  be  signed  by  a  judge  other  than 
the  one  who  presided  and  heard  the  evidence;  in  the  event  of 
sickness  or  death;  or  such  judge  may  grant  a  new  trial.217 


§  306. 

court. 


Bond  to  appeal  from  a  circuit  court  to  appellate 


In  the  Circuit  Court  of 
State  of  Illinois. 


. County, 

Term,  A.  D.  19 _ 


John  Doe, 

Appellee. 

vs. 

N.  Y.  &  St.  L.  R.  R. 

Appellant. 


Know  all  men  by  these  presents,  that  we,  the  N.  Y.  &  St. 
L.  R.  R.  as  principal,  and  A.  B.  as  surety  are  held  and  firmly 

bound  unto  John  Doe  in  the  sum  of  $ . to  be  paid  to 

the  said  John  Doe,  his  administrator,  executor,  or  his  heirs 
or  assigns;  to  the  payment  of  which,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrat¬ 
ors  jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this . day  of . . .  .19. . . 

Whereas  the  above  named  appellant  has  prosecuted  its  appeal 

to  the  appellate  court  of  the . district  of  Illinois  to 

reverse  the  judgment  rendered  in  the  above  entitled  action  in 
the  said  circuit  court  of . county,  Illinois. 


2i5Pieser  v.  Minkota  Milling 
Co.,  222  Ill.  139-40.  78  N.  E.  20; 

Hall  v.  Royal  Neighbors  of  Am., 
231  Ill.  185-6.  83  N.  E.  145. 


ziepeople  v.  Weston,  236  Ill.  104. 
86  N.  E.  188. 

2i7Hurd’s  R.  S.  1908,  p.  1630, 
sec.  81. 
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Now,  therefore,  the  condition  of  this  obligation  is  such  that 
if  the  above  named  appellant  shall  prosecute  its  said  suit  and 
appeal  to  effect  and  answer  all  costs  and  damages  if  it  shall 
fail  to  make  its  plea,  then  this  obligation  shall  be  void ;  other¬ 
wise  to  remain  in  full  force  and  effect. 

B.  B.  (Seal.) 

A.  B.  (Seal.) 

Surety  should  qualify. 

See  form,  sec.  93. 

I  hereby  approve  the  foregoing  bond  and  sureties  this . 

day  of . 19 - 

T.  H.,  Clerk.  (Seal.) 

The  foregoing  form  may  be  used  in  a  city  court  by  changing 

the  style  of  the  cause  from  circuit  court  of . county, 

to  the  city  court  of  (city.) 

§  307.  Record  (circuit  court  to  appellate  court). — Having 
had  the  bill  of  exceptions  signed  and  sealed  by  the  judge  and 
filed  with  the  clerk,  as  of  the  time  allowed,  the  next  step  is  to 
ask  the  clerk  to  make  up  the  record. 

It  should  contain: 

1.  Summons  and  return. 

2.  Declaration. 

3.  Plea  (all  pleadings.) 

4.  The  verdict  of  the  jury. 

5.  The  judgment  of  the  court. 

6.  All  orders  of  the  court. 

7.  Bill  of  exceptions. 

8.  Bond  (if  going  up  on  appeal.) 

9.  Certificate  of  clerk  under  the  seal  of  court. 

The  orders  of  court  are  copied  in  the  record  as  follows: 

1.  Be  it  remembered  that  the  following  is  a  true  copy  of 
the  summons  issued  in  this  cause  with  the  sheriff’s  return 
thereon,  to-wit: 

(Here  insert.) 
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2.  Be  it  remembered  that  the  following  is  a  true  copy  of 
the  declaration  and  plea  filed  in  this  cause,  to-wit:  (Here 
insert.) 

3.  Be  it  remembered  that  the  following  is  a  true  copy  of 
the  bill  of  exceptions  filed  and  which  contains  all  the  evidence 
in  said  cause.  (Here  insert  bill  of  exceptions.)218 

4.  Be  it  remembered  that  the  following  is  a  true  copy  of 
the  verdict  and  judgment  rendered  in  this  cause.  (Here  in¬ 
sert  the  verdict  and  judgment.) 

5.  Be  it  remembered  that  the  following  are  the  orders  made 
in  said  court  in  said  cause.  (Here  insert  all  orders.) 

Then  the  certificate  of  the  clerk,  as  follows : 

State  of  Illinois,  ) 

County  of . \  SS‘ 

I, . ,  clerk  of  the  Circuit  Court  in  said  county  and 

state,  do  hereby  certify  that  the  foregoing  is  a  full,  true,  per¬ 
fect  and  complete  copy  of  the  summons,  declaration,  plea,  all 
pleadings,  bill  of  exceptions,  orders  and  judgment  of  court, 
(appeal  bond,  if  one  filed)  and  clerk’s  certificate,  in  a  certain 
cause  lately  pending  in  said  court  on  the  law  side  thereof, 
wherein  John  Doe  was  plaintiff,  and  the  N.  Y.  &  St.  L.  R.  S. 
is  defendant,  as  the  same  appears  on  file  and  record  in  my 
office. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 


the  seal  of  said  Circuit  Court  this . day  of . , 

19.... 

. Clerk, 

(Seal.)  By . ,  Deputy. 


Counsel  for  defendant  should  write  upon  the  last  page  of  the 
record  his  assignment  of  errors,  which  may  be  in  the  following 
form  : 

zisunder  agreement  to  incorpo-  ceptions,  instead  of  a  transcript 
rate  the  original  bill  of  exception  thereof,  be  incorporated  in  the 
in  the  record,  counsel  may  stipu-  record.  West  Chicago  Park 
late,  in  writing,  or  order  of  the  Com’rs  v.  Boal,  228  Ill.  589.  81 

court,  that  the  original  bill  of  ex-  N.  E.  1132. 
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§  308.  Assignment  of  errors. 

In  the  Circuit  Court  of .  County, 

State  of  Illinois. 

. Term,  A.  D.  19 _ 

John  Doe,  Appellee,  \ 

(or  Defendant  in  Error.)  ) 
v.  ( 

N.  Y.  &  St.  L.  R.  R.,  /  Appeal  from  the  Circuit  Court  of 

Appellant.  \  .  County  to  the  Ap- 

(or  Plaintiff  in  Error),  )  pellate  Court  of  Illinois,  . . 

District . Term  A.  D.  19 ... . 

Writ  of  error  from  the  Appellate 
Court  of  Illinois,  . Dis¬ 

trict  to  the  Circuit  Court  of 
.  County. 

And  now  comes  the  appellant  (or  plaintiff  in  error)  above 
named,  by  Bangs  &  Bangs,  its  attorneys,  and  assigns  the 
following  errors  upon  the  foregoing  record,  proceedings,  and 
judgment,  viz: 

1.  The  trial  court  erred  in  admitting  improper  testimony 
on  the  part  of  the  plaintiff. 

2.  The  trial  court  erred  in  refusing  to  admit  proper  evi¬ 
dence  on  the  art  of  the  defendant. 

3.  The  trial  court  erred  in  not  giving  to  the  jury  the  per¬ 
emptory  instruction  at  the  close  of  plaintiff’s  evidence,  to 
find  the  defendant  not  guilty. 

4.  The  trial  court  erred  in  not  giving  the  peremptory  in¬ 
struction  to  find  the  defendant  not  guilty  at  the  close  of  all 
of  the  evidence. 

5.  The  court  erred  in  giving  to  the  jury  improper  instruc¬ 
tions  on  behalf  of  plaintiff  and  refusing  proper  instructions 
offered  on  behalf  of  the  defendant. 

6.  The  court  erred  in  giving  to  the  jury  instruction  No.  4 
with  reference  to  the  act  of  Congress  and  assumed  risk  and 
contributory  negligence. 
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7.  The  trial  court  erred  in  not  awarding  the  defendant  a 
new  trial. 

8.  The  evidence  is  insufficient  to  sustain  the  verdict. 

9.  The  verdict  is  excessive. 

10.  The  verdict  is  against  the  law  and  the  evidence. 

(Here  insert  any  others  desired.) 

Wherefore,  and  for  other  errors  apparent  upon  the  face  of 
the  record  and  proceedings,  this  appellant  (or  plaintiff  in 
error)  prays  that  the  said  order  and  judgment  be  reversed  and 
said  cause  not  remanded;  or  reversed  and  remanded  for  new 
trial ;  and  for  such  other  and  further  order  and  judgment  herein 
as  to  law  and  justice  may  appertain. 

Bangs  &  Bangs, 

Attorneys  for  Appellant  (or  Plaintiff  in  Error.) 

(Cross  errors  must  also  be  written  upon  the  record  or  at¬ 
tached  thereto.) 

Action  of  the  court  in  overruling  demurrer  to  declaration  can 
not  be  assigned  as  error  where  the  complaining  party  has 
pleaded  to  the  declaration.  (h> 

The  general  rule  is,  when  a  judgment  is  affirmed,  all  ques¬ 
tions  raised  by  the  assignment  of  errors,  and  all  questions  that 
might  have  been  raised  by  assignment  of  error  are  to  be  re¬ 
garded  as  finally  adjudicated.219 

An  error  existing  at  the  time  an  appeal  is  prosecuted,  and 
which  the  party  appealing  has  an  opportunity  to  assign,  and 
failed  to  do  so,  is  deemed  to  have  been  waived.220 

The  appellate  court,  and  not  the  supreme  court  is  given 
original  appellate  jurisdiction  to  pass  upon  the  construction 
of  statutes;  the  supreme  court  upon  the  constitutionality.221 


(h)Stoneking  v.  Long,  142  Ill. 
App.,  203-5. 

sisPeople  (ex  rel.)  v.  Superior 
Court  (Cook  Co.),  234  Ill.  186.  84 
N.  E.  875. 

22opennsylvania  Co.  v.  Bond,  99 
Ill.  App.  535;  Supreme  Lodge  Star 


Knights  v.  Matejowsky,  190  Ill. 
142-144.  60  N.  E.  101. 

22iSauter  v.  Anderson,  199  Ill. 
319-23.  65  N.  E.  247;  People  v. 

West  Chicago  St.  R.  Co.,  203  Ill. 
551.  68  N.  E.  78. 
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The  appellate  court  will  not  consider  an  appeal  where  no 
errors  are  assigned  upon  the  record  or  attached  thereto.222 

Error  in  overruling  a  motion  in  arrest  of  judgment  must  be 
assigned  as  error  to  obtain  review. 

Ruling  of  court  adverse  to  appellee  must  be  assigned  as  cross 
error  to  obtain  review.*^ 

An  assignment  of  errors  upon  the  record  stands  as  the 
pleadings  in  this  court  and  is  necessary,  and  if  a  case  has  been 
submitted  for  final  decision  without  an  assignment  of  errors 
upon  the  record,  the  appeal  will  be  dismissed.223 

§  309.  Record  to  be  filed  in  appellate  court. — The  record 
being  now  complete,  it  should  (assignment  of  errors  attached 
thereto)  be  filed  with  the  clerk  of  the  appellate  court,  on  or 
before  the  second  day  of  the  term.  (A  fee  of  $10  must  accom¬ 
pany  the  record)  provided  twenty  days  intervene  between  the 
last  day  of  the  term  at  which  the  judgment  appealed  from  was 
entered  and  the  first  day  of  the  appellate  court.  If  ten  da}Ts 
intervene,  then  the  record  must  be  filed  on  or  before  the  tenth 
day  of  the  term.224 

In  the  appellate  court  the  party  appealing,  which  would  in 
this  case  be  the  defendant,  is  known  as  the  appellant,  the  party 
resisting,  (plaintiff  below)  is  known  as  the  appellee.  If  writ 
of  error,  then  the  party  appealing  is  known  as  the  plaintiff 
in  error,  the  party  defending  is  known  as  the  defendant  in 
error. 

After  the  filing  of  the  record,  counsel  for  appellee  has  two 
days  in  which  to  file  cross  errors,  if  he  chooses  to  do  so. 

The  assignment  of  cross  errors  must  also  be  written  upon, 
or  attached  to  the  record. 

222The  Bogue-Badenoch  Co.  v. 

Boyden,  33  Ill.  App.  252. 

(i) Hausler  v.  Commonwealth 

Electrical  Co.,  240  Ill.  201-04.  88 

N.  E.  561. 

(j)  People  (ex  rel.)  v.  Grace,  237 
Ill.,  265.  86  N.  E.  608. 


22sEast  Peoria  (Village  of)  v. 
Lake  Erie  &  Western  R.  Co.,  237 
Ill.  93.  86  N.  E.  634. 

224Hurd’s  R.  S.  1908,  p.  1634, 
sec.  100. 
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§  310.  Form  of  suggestion  or  diminution  of  record. — If 

counsel  feels  that  some  matters  are  omitted  from  the  record 
that  should  be  incorporated  therein,  he  will  probably  file  a  mo¬ 
tion  as  follows : 


In  the  Appellate  Court  of  Illinois, 


Distrist. 


Term,  A.  D.  19 ... . 


John  Doe,  Appellee, 

(or  Defendant  in  Error), 
vs. 

N.  Y.  &  St.  L.  R.  R.,  Appellant, 
(or  Plaintiff  in  Error.) 


-  Appeal  from  the  Circuit 

Court  of . County. 

(Or  error  to,  etc.) 


And  now,  on  the . day  of . 19 .... , 

comes  appellee  (or  appellant,  or  defendant  in  error,  or  plaintiff 

in  error)  by . ,  his  (or  its)  attorney,  and  suggests 

to  the  court  here  that  in  the  transcript  of  the  record  returned 

and  filed  in  this  cause  from  the  Circuit  Court  of . 

county,  there  are  certain  defects  and  omissions,  as  follows: 
(Here  set  forth  just  what  was  omitted  or  wherein  there  are 
defects.) 

Wherefore  the  appellee  (or  appellant,  or  plaintiff  in  error, 
or  defendant  in  error)  prays  that  a  writ  of  cerirorari  may  be 
awarded,  directed  to  the  clerk  of  said  court,  to  send  up  a  true 
transcript  of  the  record  and  proceedings  of  the  said  court,  etc. 

J.  D.,  by  C.  D.,  his  attorney. 


(Add  affidavit  showing  that  the  statement  with  reference  to 
defects  and  omissions  are  true,  etc.) 


§  311.  Ceritorari  to  clerk  of  the  court  below. — When  an 
application  for  a  writ  of  ceritorari  is  in  due  form,  and  an  in¬ 
terpolation  of  the  record  is  alleged,  the  practice  is  to  grant 
the  writ  without  regard  to  the  materiality  of  the  grounds  upon 
which  it  is  asked.225 


22sReed  v.  Curry,  40  Ill.  73. 
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The  granting  of  the  writ  does  not  delay  the  hearing  of  the 
cause  without  special  order  to  that  effect.228 

If  it  appears  upon  the  return  to  a  writ  of  certiorari,  that  the 
application  was  frivolous,  the  party  will  not  be  allowed  any 
costs  therefor.227 

Where  an  original  paper  used  on  the  trial  below  is  in  the 
hands  of  a  party  to  the  suit,  this  court  may,  in  a  proper  case, 
compel  its  production.228 

The  supreme  court  can  not  compel  the  clerk  below  to  sur¬ 
render  to  any  other  person,  or  to  send  up  to  this  court  original 
papers  used  on  a  trial.  The  clerk  may  be  requested  to  send  them 
up  for  a  specific  purpose.  Upon  proper  application  this  court 
may  award  a  subpoena  duces  tecum  and  thereby  require  the 
clerk  to  appear  in  person  and  produce  the  papers  for  the  in¬ 
spection  of  the  court.229 

§  312.  Abstract  of  record — Briefs. — Appellant  (or  plaintiff 
in  error)  must  furnish  an  abstract  which  will  be  sufficient 
without  examination  of  the  record  itself.230 

How  abstract  of  record  should  be  indexed.  In  preparing 
the  index  for  an  abstract  of  record  the  parts  of  the  record  and 
the  documents  and  other  similar  matter  should  be  separated 
from  the  names  of  the  witnesses  and  indexed  separately  and 
alphabetically  under  some  name  by  which  they  may  be  readily 
identified;  then  the  names  of  plaintiff’s  witnesses  should  be 
grouped  together  and  arranged  alphabetically  and  the  same 
arrangement  as  to  defendant’s  witnesses.231 

On  appeal  the  abstract  of  record  must  present  all  errors  and 
exceptions  relied  upon  to  reverse  the  judgment.282 

Briefs  should  not  repeat  evidence  at  length,  nor  discuss  ques¬ 
tions  plainly  not  open  for  review.288 

226idem.  23i Scott  v.  Lumaghi,  234  Ill.  505. 

227ldem.  85  N.  E.  244. 

228Cameron  v.  Savage,  40  Ill.  76.  232Lasher  v.  Colton,  225  Ill.  234. 

229Anonymous,  40  Ill.  77.  80  N.  E.  122. 

23oinman  v.  Miller,  234  Ill.  356.  sssSchwitters  v.  Springer,  233 
80  N.  E.  935.  Ill.  432.  84  N.  E.  497. 
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Court  may  strike  briefs  and  abstracts  from  the  files  of  its 
own  motion  if  they  violate  the  rules.234 

Abstract  must  show  errors  relied  upon.236 

When  an  objection  is  interposed,  it  is  proper  to  print  the 
question  and  answer.236 

Six  copies  of  the  abstract  and  six  copies  of  appellant’s  (or 
plaintiffs  in  error)  briefs  should  be  filed  with  the  clerk  of  the 
appellate  court  when  the  record  is  filed  (the  second  day  of 
the  term).  One  copy  should  be  delivered  to  opposite  counsel, 
his  receipt  therefore  obtained  and  the  same  filed  in  the  appel¬ 
late  court.  If  unable  to  deliver  personally,  an  affidavit  that  a 
copy  has  been  delivered  or  mailed  will  answer.  The  receipt  or 
affidavit  should  be  filed  with  the  clerk.  Opposite  counsel  have 
ten  days  from  such  date  in  which  to  file  six  copies  of  his  brief 
and  deliver  one  to  counsel,  obtain  his  receipt  therefore  and  send 
to  the  clerk.  Counsel  for  appellant  then  has  five  days  in  which 
to  file  a  reply  brief.  A  point  first  raised  in  reply  brief  will  not 
be  considered.237 

The  costs  of  an  additional  abstract  furnished  by  appellee 
will  not  be  taxed  to  the  appellant  where  much  of  the  matter 
contained  therein  is  not  necessary  to  a  complete  understanding 
of  the  case.238 

Affidavits  will  not  be  reveived  in  the  appellate  court  either 
to  contradict  or  support  the  record  certified  from  the  court 
below. (k) 

An  objection  that  no  recovery  can  be  had  under  the  declara¬ 
tion  filed  can  not  be  raised  on  appeal,  where  the  point  was  not 
made  in  the  trial  court  by  demurrer,  motion  in  arrest  or  other¬ 
wise.239. 


234idem. 

235Reaverly  v.  Harris,  239  N.  B. 
526-7.  88  N.  E.  238. 

236Mooney  v.  Chicago,  239  Ill. 
414.  88  N.  B.  194. 

237Morton  v.  Pusey,  237  Ill.  26- 
27.  86  N.  E.  601. 


238Warner  v.  Warner,  235  Ill. 
448-9.  85  N.  E.  630. 

(k)  Meredith  v.  Aurora,  Elgin  & 
C.  R.  Co.,  142  Ill.  App.,  475-77. 

239joliet  Stove  Works  v.  Kiep, 
230  Ill.  550.  82  N.  E.  875. 
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Defense  not  urged  in  brief  and  argument  is  waived240 
A  defense  not  relied  upon  in  the  brief  in  the  appellate  court, 
can  not  be  relied  on  in  the  supreme  court.241 

Inasmuch  as  the  rules  of  court  are  constantly  being  changed, 
and  for  a  further  reason  that  the  rules  are  not  the  same  in  the 
four  appellate  courts,  it  is  well  to  procure  a  copy  of  the  rules 
of  the  appellate  court  of  the  district  from  the  clerk. (Note) 

If  no  bond  was  filed  with  the  clerk  of  the  trial  court,  then  the 
praecipe  for  writ  of  error  is  the  next  step.  It  must  be  filed 
with  the  clerk  of  the  appellate  court. 


§  313.  Praecipe  for  writ  of  error,  appellate  court. 

(File  in  appellate  court.) 

In  the  Appellate  Court  of  Illinois, . 

District. 


. Term,  A.  D.  19 _ 

John  Doe, 

Defendant  in  Error, 

v.  f  Error  to  the  Circuit  Court  of . 

N.  Y.  &  St.  L.  R.  R.  County. 

Plaintiff  in  Error. 

To  Mr.  A.  M.,  Clerk  of  said  Court : 

Please  issue  writ  of  error  and  si  fa  in  the  above  entitled 
cause,  returnable  to  said  term. 

Dated  .  19. . . . 


Bangs  &  Bangs, 

Attorneys  for  Plaintiff  in  Error. 


§  314.  Order  granting  writ  of  error. 

(Caption.) 

This  .  day  of  . ,  19....,  came  the 

plaintiff  in  error,  by  its  attorneys,  and  filed  herein  and  pre- 


240Hill  v.  Sifferman,  230  Ill.  19. 
82  N.  E.  338. 

24iPeople  v.  Strauch,  240  Ill.  60. 
88  N.  E.  155. 

(Note)  The  statute  should  be 
changed ;  appellant  or  plaintiff 
in  error  should  file  the  record. 


abstract  and  briefs  in  the  appeh 
late  court  on  or  before  ten  days 
prior  to  the  first  day  of  the  term; 
apellee  or  defendant  in  error 
should  file  his  briefs  on  or  before 
the  second  day  of  the  term. 
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sented  to  the  court  its  petition,  allowance  of  a  writ  of  error, 
intended  to  be  urged  by  it  and  praying  also  a  transcript  of  the 
record,  proceedings  and  papers  upon  which  the  judgment  here¬ 
in  was  rendered,  duly  authenticated  may  be  sent  to  the  Appel¬ 
late  Court  of  Illinois,  .  District,  and  that  such  other 

and  further  proceedings  may  be  had  as  may  be  proper  in  the 
premises.  In  consideration  whereof  the  court  does  allow  writ 
of  error  (upon  the  plaintiff  giving  bond  according  to  law  in 

the  sum  of  $ . ,  which  shall  operate  as  a  supersedeas 

bond). 

C.  M., 

One  of  the  Judges  of  said  Court. 

(If  no  bond  has  been  filed  in  the  appellate  court  to  pay 
judgment,  then  that  portion  of  the  order  granting  the  writ 
referring  to  supersedeas  should  be  eliminated.) 

§  315.  Cases  on  appeal — How  docketed. — All  cases  in  the 
appellate  or  supreme  court  on  appeal  or  writ  of  error  shall  be 
docketed  as  in  the  trial  court,  except  that  the  party  taking  the 
appeal  or  suing  out  the  writ  of  error  shall  be  called  the  ap¬ 
pellant,  or  plaintiff  in  error,  as  the  case  may  be,  and  the  other 
party  the  appellee,  or  defendant  in  error.242 

§  316.  Form  of  writ  of  error,  appellate  court  to  circuit 
court. 

State  of  Illinois, 

Appellate  Court, . District. 

The  People  of  the  State  of  Illinois  to  the  clerk  of  the  Circuit 

Court  of . County,  Greeting 

Because  in  the  record  and  proceedings,  as  also  in  the  rendi¬ 
tion  of  the  judgment  of  a  plea  which  was  in  the  Circuit  Court 

of . county  before  the  judge  thereof,  between  John 

Doe,  plaintiff,  and  N.  Y.  &  St.  L.  R.  R.,  defendant,  and  it  is 
said  manifest  errror  hath  intervened,  to  the  injury  of  the  afore- 

242Hurd’s  R.  S.  1908,  p.  1634, 
sec.  99. 
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said  N.  Y.  &  St.  L.  R.  R.,  as  we  are  informed  by  the  N.  Y.  & 
St.  L.  L.  R.  R.  ’s  complaint,  and  we  being  willing  that  the  error 
should  be  corrected,  if  any  there  be,  in  due  form  and  manner, 
and  that  justice  be  done  the  parties  aforesaid,  command  you 
that,  if  judgment  thereof  be  given,  you  distinctly  and  openly, 
without  delay,  send  to  one  of  the  justices  of  the  Appellate 

Court  of  Illinois, . District,  the  record  and  proceedings 

of  the  plaint  aforesaid,  with  all  things  touching  the  same, 
under  your  seal,  so  that  we  may  have  the  same  before  our 

justices  aforesaid  at  .  on  the  .  Tuesday 

of . ,  19 .... ,  next,  that  the  record  and  proceedings, 

being  inspected,  we  may  cause  to  be  done  therein  to  correct 
the  error,  what  of  right  ought  to  be  done  according  to  law. 

Witness  the  Honorable  C.  M.,  Chief  Justice  of  our  court,  and 
the  seal  thereof,  at  . .  this  .  day  of 


. ,  19 . 

(Seal.)  A.  C.  M., 

Clerk  of  the  Appellate  Court  of  the . District  of  Illinois. 


If  the  petition  for  writ  of  error  is  granted,  the  clerk  will 
issue.  If  bond  to  pay  judgment  rendered  in  the  court  below  has 
been  filed  in  the  appellate  court,  in  order  to  prevent  the  issue 
of  execution,  counsel  will  ask  for  a  supersedeas,  whereupon  the 
clerk  will  endorse  upon  such  writ  of  error  the  following  words : 

§  317.  Certificate,  writ  of  error,  supersedeas. 

Office  of  the  Clerk  of  the  Appellate  Court  for  the 
. District  of  Illinois. 

I  do  hereby  certify  that  a  writ  of  error  has  issued  from  this 
court  for  the  reversal  of  a  judgment  obtained  by  John  Doe,  vs. 

N.  Y.  &  St.  L.  R.  R.  in  the  Circuit  Court  of . County, 

at  the . term  A.  D . ,19 - ,  in  a  certain 

action  of  . .  which  writ  of  error  is  made  a  super¬ 

sedeas,  and  is  to  operate  as  a  suspension  of  the  execution  of 
the  judgment,  and,  as  such,  is  to  be  obeyed  by  all  concerned. 
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Given  under  my  hand  and  the  seal  of  said  Appellate  Court 

at . ,  this . day  of . ,19 - 

A.  M., 

(Seal.)  Clerk.244 

The  writ  of  error  is  then  sent  to  the  clerk  below.  If  super¬ 
sedeas  is  attached,  that  signifies  that  a  bond  to  pay  judgment 
has  been  filed  in  the  appellate  court.  If  the  clerk  below  has 
issued  execution,  a  copy  of  the  writ  of  error  and  supersedeas 
should  be  filed  with  the  sheriff. 

It  nearly  always  occurs  that  counsel  for  defendant  in  error 
will  waive  service  of  process  by  writing  on  the  margin  of  the 
record  : 

“The  defendant  herein  enters  his  (or  its)  appearance  and 

agrees  to  a  hearing  of  said  cause  at  the  . ,  19. . . ., 

term  of  said  court. 

Dated . ,  19. . . . 

John  Doe, 

By  his  Attorney,  John  Brown.” 

Unless  the  defendant  in  error  does  enter  his,  or  its,  ap¬ 
pearance,  the  clerk  of  the  appellate  court  will  issue  a  scira 
fiacias,  and  send  to  the  sheriff  of  the  county  to  be  served. 

If  a  non-resident  the  statute  provides  for  service  by  publi¬ 
cation.245 

This  difference  will  be  observed ;  when  appealing,  the  parties 
to  the  suit  are  known  as  the  appellant,  and  appellee ;  when  go¬ 
ing  up  on  a  writ  of  error,  plaintiff  in  error,  and  defendant  in 
error. 

The  practice  act  of  Illinois  now  provides  that  writ  of  error 
shall  not  be  brought  after  three  years  (exception  being  had 
for  an  infant,  or  an  adult,  non  compos  mentis  or  under  duress 
when  the  same  was  entered.)246 

244Hurd,s  R.  S.  1908,  p.  1635,  24«Hurd’s  R.  S.  1908,  p.  1637, 
sec.  106.  sec.  117. 

245Hurd’s  R.  S.  1908,  p.  1640, 
sec.  125. 

—23 
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§  318.  Writ  of  certiorari — supersedeas. — The  statute247 
provides  that  the  supreme  court  may  issue  writs  of  certiorari, 
error  and  supersedeas  which  may  be  necessary  to  enforce  the 
due  administration  of  justice  in  all  matters  within  their  juris¬ 
diction. 

Likewise  the  appellate  court248  is  empowered  by  statute  to 
issue  writs  of  certiorari,  error,  supersedeas. 

If,  therefore,  a  party  agaist  whom  a  judgment  has  been 
rendered  in  the  circuit  court,  and  who  has  directed  his  counsel 
to  appeal,  and  his  counsel  died,  the  appeal  not  having 
been  perfected,  and  when  the  defendant  learned  of  such  fact, 
the  time  allowed  by  the  court  for  the  defendant  to  file  his  bill 
of  exceptions  and  bond  had  expired.  The  only  recourse  is  by 
writ  of  certiorari.  If  the  case  was  one  wherein  appeal  would 
lie  to  the  appellate  court,  it  should  be  filed  there,  if  a  case 
where  the  appeal  would  lie  direct  to  the  supreme  court,  then  it 
should  be  filed  in  that  court;  or  if  the  judgment  had  been 
affirmed  in  the  appellate  court  and  an  appeal  to  the  supreme 
court  was  desired,  then  it  should  be  filed  in  the  supreme  court. 
The  writ  may  be  in  the  following  form : 


§  319.  Petition  for  a  writ  of  certiorari — supersedeas. 

(File  in  appellate  court.) 

In  the  Appellate  Court  of  Illinois,  . 

District. 


Term,  A.  D.  19. . . . 


John  Doe, 

Plaintiff. 

v. 

N.  Y.  &  St.  L.  R.  R. 

Defendant. 


►Petition  for  a  writ  of  certiorari,  to 
the  clerk  of  Circuit  Court  of 
.  County. 


To  the  Honorable  Court: 

Your  petitioner,  the  N.  Y.  &  St.  L.  R.  R.,  the  defendant 
herein,  complaining,  shows  that  John  Doe,  the  plaintiff  herein, 


247Hurd’s  R.  S.  1908,  p.  628,  248Hurd’s  R.  S.  1908,  p.  631, 
sec.  8.  sec.  28. 
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obtained  a  judgment  against  your  petitioner  in  the  Circuit 

Court  of . county,  on . . .  * . ,  19 . . . .  for  the 

sum  of  $. . . . and  costs  of  suit ;  that  counsel,  who,  at  that 

time  represented  petitioner,  stated  to  the  court  that  he  would 
appeal  the  case,  thereupon  the  court  made  the  following  entry 
upon  his  docket: 

. ,  19 ... .  Motion  for  new  trial  presented  and 

argued  by  counsel ;  the  said  motion  was  denied,  and  judgment 

rendered  on  the  verdict  for  the  sum  of  $ .  and  costs 

of  suit;  defendant  excepts  and  prays  an  appeal  to  Appellate 

Court  of  Illinois,  .  District.  Appeal  allowed  upon 

defendant  filing  bond  in  the  sum  of  $ .  Bond  to  be 

approved  by  the  clerk  of  this  court.  Bond  and  bill  of  excep¬ 
tions  to  be  filed  on  or  before . ,  19. . . . 

Petitioner  shows  that  on  the  following  day,  July  .....  19. .. ., 

counsel  for  the  defendant  (Mr . )  was  taken  ill, 

was  unconscious  for  several  days  and  on . . . . ,  19 .... , 

died,  and  that  petitioner  did  not  know  of  such  illness  or  death, 
or  that  said  bill  of  exceptions  and  bond  had  not  been  filed 
until  after  the  time  allowed  by  the  court  had  expired.  (Coun¬ 
sel  should  make  a  satisfactory  showing.) 

Petitioner  further  states  that,  notwithstanding  judgment  has 
been  rendered  against  it  in  the  said  Circuit  Court,  still  because 
of  many  errors  committed  by  the  trial  judge  in  the  admission 
and  refusal  of  competent  and  incompetent  testimony,  erron¬ 
eous  instructions,  the  failure  of  plaintiff  to  make  out  such  a 
case  as  is  alleged  in  the  declaration,  this  petitioner  has  a  vaild 
and  bona  fide  defense,  and  it  believes  that  if  this  cause  is  re¬ 
moved  to  this  court  the  said  judgment  will  be  reversed. 

Petitioner  prays,  therefore,  that  a  writ  of  certiorari  issue  to 

remove  said  cause  from  said  Circuit  Court  of . 

county,  to  the  Appellate  Court  of  Illinois, . District, 

and  the  clerk  of  said  court  be  directed  to  transmit  all  papers 
documents  and  files  in  said  cause  to  said  court. 

N.  Y.  &  St.  L.  R.  R., 

By  Bangs  &  Bangs,  its  Attorneys. 
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State  of  Illinois-, 

County  of . 

.  makes  oath  and  says  that  he  is  the  agent 

(or  attorney)  in  this  behalf  of  the  N.  Y.  &  St.  L.  R.  R.,  the  pe¬ 
titioner  in  the  foregoing  petition  named ;  that  he  is  duly  au¬ 
thorized  by  said  petitioner  to  make  this  affidavit;  that  the 
matters  and  things  in  said  petition  contained  are  true,  to  the 
best  of  affiant’s  knowledge  and  belief. 

(Signed.)  . 

Subscribed  and  sworn  to  before  me  thas . day  of 

. ,19.... 


Notary  Public. 

In  the  event  of  death  of  a  party  to  a  suit,  before  final  judg¬ 
ment  the  suit  does  not  abate.  Any  party  to  whom  the  cause 
of  action  survives  may  suggest  such  death  and  be  substituted 
on  the  record. (1) 

If  the  writ  of  certiorari  is  presented  in  court  time,  the  court 
will  probably  enter  the  following  order:  “Petition  for  writ 
of  certiorari  granted,  and  the  clerk  of  this  court  is  directed 
to  issue  said  writ,  upon  petitioner  executing  bond  in  the  sum 

of  $ .  to  pay  judgment  and  costs.  If  judgment  is 

for  $3,000,  the  bond  would  most  likely  be  for  $3,500.  Said 
bond  to  be  approved  by  the  clerk;  the  clerk  thereupon  will 
issue  a  supersedeas.” 

If  the  petition  was  presented  to  one  of  the  judges  in  vaca¬ 
tion,  he  would  make  the  foregoing  endorsement  upon  the  writ, 
after  which  it  will  be  the  duty  of  counsel  to  file  the  writ  with 
the  clerk,  who  will  write  thereon:  “This  writ  of  error  is  made 
a  supersedeas  and  is  to  be  obeyed  accordingly.” 

The  better  practice  is,  when  making  such  application,  is  for 
counsel  to  have  the  record  with  him(  also  the  bond)  so  that 
the  judge  may,  if  he  desire  to  do  so,  examine  the  same.  Unless 
good  cause  is  shown,  the  writ  of  certiorari  will  not  be  granted 
after  six  months.249 

(l)Hurd’s  R.  S.  1908,  p.  98,  secs.  24s>ciark  v.  Chicago,  233  Ill.  113. 
10,  11,  12,  13.  84  N.  E.  170. 
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Rule  2  of  the  supreme  court  provides  that  there  shall  be  at¬ 
tached  to  the  transcript  a  certificate  of  the  judge,  who  heard 
the  case  below,  that  the  transcript  contains  all  of  the  record 
necessary  to  a  full  and  fair  presentation  of  the  errors  com¬ 
plained  of. 

If  the  record  and  bond  are  presented  with  the  petition  then 
all  that  would  be  required  to  prevent  the  issue  of  execution 
would  be  a  supersedeas.  The  supersedeas  should  be  attached  to 
the  writ  of  certiorari.  If  the  clerk  of  the  court  below  had  re¬ 
fused  to  make  up  the  record,  he  should  be  served  with  the  writ 
of  certiorari.  The  writ  of  certiorari  and  supersedeas  should  be 
served  upon  the  clerk  of  the  court  where  the  judgment  was  ob¬ 
tained.  If  execution  has  been  issued  the  sheriff  should  also 
be  served  with  a  copy.  A  supersedeas  in  such  case  acts  as  a 
stay  of  proceedings  in  said  circuit  court. 

§  320.  Motion  to  dismiss  certiorari  proceedings. — If  counsel 
for  plaintiff  is  of  the  opinion  that  the  showing  is  insufficient 
to  warrant  the  court  in  granting  the  writ  of  certiorari  his  next 
step  would  be  to  file  a  motion  to  dismiss,  which,  if  sustained, 
would  place  the  matter  again  in  the  circuit  court.  In  this 
event  the  clerk  of  the  appellate  court  will  certify  that  the  de¬ 
fendant’s  petition  for  writ  of  certiorari  has  been  dismissed — 
the  said  supersedeas  is  null  and  void — and  that  the  jurisdiction 
of  the  appellate  has  ceased.  Upon  the  filing  of  such  certificate 
in  the  clerk’s  office  it  will  be  ample  notice  to  all,  and  execution 
may  issue,  if  such  judgment  and  costs  are  not  paid. 

However,  after  a  court  has  once  granted  the  writ,  it  is  quite 
unlikely  that  a  motion  to  dismiss  will  prevail;  the  next  step 
is  the  filing  of  the  abstracts  and  briefs,  the  record  having  been 
filed  with  the  petition  for  certiorari. 

§  321.  Form  of  motion  to  dismiss. 

In  the  Appellate  Court  of  Illinois,  . 

District. 


Term,  A.  D.  19 _ 
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By  writ  of  certiorari  from  the  Cir¬ 
cuit  Court  of .  County. 

And  now  comes  the  plaintiff  herein,  by  his  attorney,  and 
moves  the  court  to  dismiss  the  appeal  for  the  following  reasons : 

First.  The  judgment  was  rendered  in  said  circuit  court  on 

the  .  day  of . ,  19 ;  that  the  writ 

of  certiorari  was  not  filed  in  this  court  until  the . 

day  of  . ,  19....;  that  therefore  more  than  six 

months  elapsed  after  the  rendition  of  such  judgment  before 
the  filing  of  said  writ. 

Second.  That  the  petition  for  such  writ  of  certiorari  does 
not  set  forth  any  good  reason  why  such  cause  could  not  have 
been  appealed,  or  taken  up  by  writ  of  error. 

Third.  The  writ  of  certiorari  should  not  be  awarded  where 
negligence  is  shown  as  in  this  case. 

Fourth.  That  this  appeal  should  be  dismissed  at  defendant’s 
(N.  Y.  &  St.  L.  R.  R.)  cost. 

Set  forth  any  additional  reasons.) 

John  Brown, 
Attorney  for  Plaintiff. 

Received  a  copy  of  the  foregoing  motion  this . 

day  of . ,19 _ 

B.  B. 

Attorneys  for  Defendant,  N.  Y.  &  St.  L.  R.  R. 

§  322.  Certiorari — Oral  argument,  etc. — The  common  law 
writ  of  certiorari  is  not  a  writ  of  right  and  when  great  public 
detriment  or  inconvenience  is  likely  to  result  from  interfering 
with  the  proceedings  of  the  inferior  tribunal,  the  writ  should 
not  issue,  or  if  it  has  been  improvidently  issued,  should  be 
quashed  when  the  facts  are  presented  to  the  court.250 

25ociark  v.  Chicago,  232  Ill.  113. 

84  N.  E.  170. 


John  Doe, 

Appellee, 

vs. 

N.  Y.  &  St.  L.  R.  R. 

Appellant.  J 
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When  counsel  files  his  motion  to  dismiss,  he  should  also 
file  his  abstracts  and  briefs  as  required  by  the  rules  of  the 
court.  The  court  will  then  pass  upon  both  the  motion  to  dis¬ 
miss,  if  denied,  decide  the  case  on  its  merits. 

Should  counsel  desire  to  argue  his  case  orafly,  he  should 
notify  the  clerk.  The  case  will  be  set  down  for  oral  argu¬ 
ment,  and  the  clerk  will  notify  both  parties  of  the  date;  when 
the  record  is  filed,  counsel  for  appellant  (or  plaintiff;  in  error) 
must  pay  the  docket  fee  of  $10.  When  counsel  for  appellee 
(or  defendant  in  error)  files  his  brief,  he  should  pay  a  filing  fee 
of  $5.00. 

The  case  is  finally  taken  on  call,  and  the  result  is  uncertain 
until  the  next  term,  when  the  opinions  are  handed  down. 

Should  the  cause  be  reversed  and  remanded,  this  means  that 
counsel  for  appellee  must  secure  a  remanding  order  from  the 
clerk  of  the  appellate  court  to  file  with  the  clerk  below. 


§  323.  Cause  reversed  in  appellate  court — Notice  of  filing 
remanding  order. 

In  the  Circuit  Court  of . County, 

State  of  Illinois. 


John  Doe, 

Plaintiff. 

vs. 

N.  Y.  &  St.  L.  R.  R. 

Defendant. 


•Case. 


Term,  A.  D.  19 _ 


To  the  above  named  defendant: 

This  is  to  notify  you  that  the  remanding  order  of  the  Appel¬ 
late  Court,  fourth  distriet,  in  the  above  entitled  cause,  was  filed 

in  said  court  on . ,  19.  . . .  ;  that  on . , 

19. . . .  (not  less  than  ten  days),  or  as  soon  thereafter  as  pos¬ 
sible,  plaintiff  will  move  the  court  to  have  said  cause  again 
placed  upon  the  docket,  for  further  proceeding,  as  provided 
for  by  statute. 

Dated  this  .  day  of  . ,  19 _ 

John  Doe, 

By  his  Attorney,  John  Brown. 
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Received  a  copy  of  the  above  notice  this . day  of 


,19.... 


Bangs  &  Bangs. 
Attorneys  for  Defendant. 


In  the  event  of  the  appellant  or  appellee  upon  whom  service 
of  notice  of  the  filing  of  remanding  order  is  a  non-resident, 
service  may  be  had  as  in  chancery.251 


§  324.  Remanding  order,  appellate  court  to  court  below. 

State  of  Illinois,  Appellate  Court, . 

District.  S.  S. 


N.  Y.  &  St.  L.  R.  R, 
Appellant, 


John  Doe, 

Appellee. 


Term,  A.  D.  19.... 


Appeal  from  the  Circuit  Court  of 
.  county. 


(If  on  writ  of  error  the  parties  would  be  plaintiff  in  error 
and  defendant  in  error.)  (It  would  be  error  to,  etc.) 

On  this  day  comes  again  the  said  parties  and  the  court  hav¬ 
ing  diligently  examined  and  inspected,  as  well  the  record  and 
proceedings  aforesaid,  as  the  matters  and  things  therein  as¬ 
signed  for  error,  and  being  now  sufficiently  advised  of  and 
concerning  the  premises,  are  of  the  opinion  that  in  the  record 
as  aforesaid,  and  in  rendition  of  judgment  aforesaid,  there  is 
manifest  error  in  this:  The  trial  court  erred  in  giving  in¬ 
struction  No.  13  on  the  part  of  the  appellee  (or  whatever  the 
reason  was).  Therefore,  it  is  considered  by  the  court  that, 
for  that  error,  and  others  in  the  record  and  proceedings  afore¬ 
said,  the  judgment  of  the  Circuit  Court  of . county 

in  this  behalf  rendered,  be  reversed,  annulled,  set  aside  and 
wohlty  for  nothing  esteemed,  and  that  the  motions  heretofore 
made  to  reverse  the  judgment  and  remand  said  cause  for  a  new 
trial,  be,  and  the  same  are  allowed ;  and  the  motion  heretofore 
made  to  affirm  the  judgment  and  for  procedendo  be  denied  and 

asiHurd’s  R.  S.  1908,  p.  1636, 
sec.  113. 
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that  this  cause  be  remanded  to  the  Circuit  Court  of . 

county,  for  such  other  and  further  proceedings  as  to  law  and 
justice  shall  appertain.  And  it  is  further  considered  by  the 
court  that  the  said  appellant  (or  plaintiff  in  error)  recover  of 
and  from  said  appellee  (or  defendant  in  error)  cost  by  it  in  this 
behalf  expended  and  that  appellant  have  execution  therefor. 
(If  appellee  is  administrator,  add,  to  be  paid  in  due  course  of 
administration) . 

I,  L.  M.,  clerk  of  the  Appellate  Court  within  and  for  the 

.  District  of  the  State  of  Illinois,  do  hereby  certify 

that  the  foregoing  is  a  true  copy  of  the  final  order  of  said 
Appellate  Court  in  the  above  entitled  cause  of  record  in  my 
office. 

In  testimony  whereof  I  have  set  my  hand,  affixed  the  seal  of 
said  Appellate  Court  at . ,  Illinois,  this . 


day  of . ,  19. . . . 

(Seal.)  L.  M., 

Clerk  Appellate  Court. 


Remanding  order  of  the  appellate  or  supreme  court  must  be 
filed  within  two  years.252  The  filing  of  the  remanding  order  in 
the  trial  court  confers  jurisdiction ;  but  before  any  steps  can  be 
taken  a  ten  days’  notice  must  be  given  the  opposite  party.  If 
such  party  is  a  non-resident,  the  notice  may  be  given  as  in 
chancery.253 

This  notice,  together  with  the  remanding  order,  should  be 
filed  with  the  clerk;  at  the  expiration  of  ten  days,  counsel  for 
plaintiff  should  see  that  the  cause  is  redocketed.  The  docket 
entry  may  read  as  follows : 


(Style  of  cause.) 

. ,  19 .  Remanding  order  of  the  Appellate 

Court  of  Illinois,  .  District,  and  notice  filed  on 

. ,  19 .  Cause  redocketed  for  further  proceed¬ 
ings,  as  provided  for  by  statute. 

252Hurd's  R.  S.  1908,  p.  1637,  zsaRurd’s  R.  S.  1908,  p.  1636, 
sec.  14.  sec.  113;  Austin  v.  Dufour,  110 

Ill.  85;  Gage  v.  People  (ex  rel.)« 
223  Ill.  410-411.  79  N.  E.  158. 
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Yon  are  now  back  almost  where  you  began.  The  opinion  of 
the  appellate  court  will  be  your  guide  as  to  future  proceedings. 

After  a  cause  is  remanded,  the  lower  court  may  allow  amend¬ 
ments  and  hear  additional  evidence.254 

Where  a  cause  has  been  remanded  with  directions  to  do 
some  act,  the  court  below  has  no  authority  to  do  anything 
else.(m) 


§  325.  Finding  of  facts  by  the  appellate  court. — If  the  ap¬ 
pellate  court  believed  that  the  evidence  did  not  warrant  re¬ 
covery;  or  that  plaintiff  assumed  the  risk;  or  that  plaintiff 
was  guilty  of  contributory  negligence;  or  that  plaintiff  was 
injured  by  reason  of  the  negligence  of  a  fellow  servant,  in  addi¬ 
tion  to  the  reversal,  the  court  would  find  the  facts  and  incorpo¬ 
rate  such  findings  in  the  opinion  and  that  will  be  the  end  of  the 
case.  From  this  edict  of  the  appellate  court  there  is  no  appeal, 
you  can  neither  go  up  nor  down. 

Fortunately  the  practice  act  was  amended  in  1907,  it  is  now 
provided  that  the  finding  of  facts,  different  from  the  findings 
below,  shall  not  be  final,  but  that  appeal  will  lie  and  the  facts 
as  well  as  the  law  shall  stand  for  review  in  the  supreme 
court.255 

Unfortunately  the  supreme  court  has  declared  the  latter  pro¬ 
vision  unconstitutional.256 

254Paige  v.  Hieronymus,  192  Ill. 

546.  61  N.  E.  822;  Maher’s  Estate 
(In  re),  204  Ill.  25-27.  68  N.  E. 

159. 

(m)Baum  v.  Hartmann,  238  Ill., 

519.  86  N.  E.  334. 

255Hurd’s  R.  S.  1908,  p.  1638, 
sec.  120. 

25«Hecker  v.  Illinois  Cent.  R. 

Co.,  231  Ill.  574.  83  N.  E.  456; 

Jones  v.  Chicago,  R.  I.  &  P.  R.  Co., 

231  Ill.  302.  83  N.  E.  215;  Aren- 

dell  v.  Harrington  Mfg.  Co.,  233 
Ill.  145.  84  N.  E.  210;  Jolnowsky 
v.  Illinois  Steel  Co.,  233  Ill.  299. 


84  N.  E.  225;  Hackett  v.  Chicago 
City  R.  Co.,  235  Ill.  116.  85  N, 

E.  320. 

In  the  Hackett  case  plaintiff  re¬ 
covered  a  $12,000  judgment  in  the 
court  below.  The  appellate  court 
found  the  facts,  “The  court  finds 
in  this  case  as  a  fact  that  appel¬ 
lant  was  not  guilty  of  negligence 
charged.”  Should  not  the  law 
be  amended  to  give  the  right  of 
review  to  the  unsuccessful  party 
before  the  supreme  court,  with 
reference  to  questions  of  law  at 
least. 
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§  326.  Plaintiff  must  offer  a  motion  to  instruct. — Where 
the  appellate  court  reverses  the  trial  court  upon  the  facts 
without  remanding  and  makes  a  finding  of  facts  in  its  judg¬ 
ment,  the  supreme  court  is  bound  thereby.  To  raise  in  the 
supreme  court  the  legal  question  as  to  whether  there  is  any 
evidence  tending  to  support  an  adverse  finding  of  facts  by  the 
appellate  court  an  exception  must  have  been  taken  to  the 
ruling  by  the  defeated  party  in  the  trial  court  and  also  a  motion 
made  to  direct  a  verdict  at  the  close  of  all  of  the  evidence.257 

When  the  appellate  court  reverses  a  case,  its  findings  are 
final  and  conclusive  and  is  a  bar  to  another  suit  on  the  same 
cause  of  action.258 

The  provisions  of  the  practice  act  of  1907,  section  120,  pur¬ 
porting  to  authorize  the  supreme  court  to  review  both  the 
facts  and  the  law  in  cases  where  the  justices  of  the  appellate 
court  are  divided  in  opinion  on  the  law  or  facts,  is  unconstitu¬ 
tional.259 

Effect  where  both  parties  ask  for  a  directed  verdict.260 

Perchance,  the  court  on  motion  of  plaintiff  to  direct  a  verdict, 
should  do  so,  then  this  would  be  a  denial  of  the  right  to  trial  by 
jury,  for  the  supreme  court  of  the  United  States  has  so  de¬ 
cided.261 


267gcheevers  v.  Illinois  Cent.  R. 
Co.,  235  Ill.  227.  85  N.  E.  192. 

258Larkins  v.  Terminal  R. 
Ass’n,  221  Ill.  429.  77  N.  E.  678. 

259Heuerman  v.  McDoel,  239  Ill. 
80.  78  N.  E.  913. 

seoWolf  v.  Chicago  Sign  Print¬ 
ing  Co.,  233  Ill.  501.  84  N.  E.  614. 

seiBaylis  v.  Travelers’  Ins.  Co., 
113  U.  S.  316.  5  S.  Ct.  494.  28  L. 
ed.  989. 

Should  not  the  legislature  find 
some  way  to  pass  a  law  that  will 
be  constitutional  to  meet  this  con¬ 
tingency.  Certainly  no  one  should 
object  to  giving  plaintiff,  who 
probably  secured  a  judgment  of 
$5,000  below,  and  which  was  re¬ 


versed  with  a  finding  of  facts  by 
the  appellate  court,  the  privilege 
of  appeal  to  the  supreme  court 
for  a  review.  If  the  verdict  of 
the  jury  is  of  any  consequence, 
and  three  men  who  constitute  the 
appellate  court  have  the  right  to 
pass  adversely  on  the  judgment 
of  twelve  men,  then  why  should 
not  their  finding  be  subject  to 
review  by  the  supreme  court. 
Then,  besides,  both  parties  should 
be  given  like  treatment.  In  the 
case  of  Baylis  v.  Travelers’  Ins. 
Co.,  113  U.  S.  316.  5  S.  Ct.  494. 
28  L.  ed.  989,  where  the  question 
of  the  direction  of  a  verdict  was 
considered  this  language  was 
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used,  “A  direction  of  a  verdict 
for  the  plaintiff  subject  to  the 
opinion  of  the  court  upon  the 
question  whether  the  facts  proved 
are  sufficient  to  render  the  de¬ 
fendant  liable  is  error,  in  that  it 
violates  the  right  of  trial  by  jury 
in  the  absence  of  a  waiver.” 

If  to  direct  a  verdict  in  favor 
of  the  plaintiff  is  a  violation  of 
the  right  of  trial  by  jury  for  the 
defendant,  then  if  a  verdict  is 
directed  for  the  defendant  why  is 
that  not  a  denial  of  the  right  of 
trial  by  jury  for  plaintiff.  The 
true  principle  was  set  forth  in  the 
case  of  Georgia  v.  Bradsford,  3 
U.  S.  (3  Dali.)  1.  1  L.  ed.  483, 

wherein  it  was  said,  “Questions 
of  fact  are  for  the  jury,  questions 
of  law  are  for  the  court.” 

The  jury  system  has  been  a 
factor  in  the  progress  of  civiliza¬ 
tion  for  centuries,  but  with  all  of 
its  alleged  imperfections,  it  has 
held  such  high  fayor  among  the 
great  body  of  people,  that  no  as¬ 
sault  upon  the  system  has  been 
able  to  disturb  it.  It  stands  im¬ 
pregnable  in  the  constitutions  of 
every  state  in  the  Union;  and  the 
usurpation  by  courts  of  the  func¬ 
tions  of  the  jury  means  a  menace 
to  free  institutions.  In  discussing 
the  right  of  a  jury  to  pass  upon 
questions  of  fact  in  the  case  of 
Railroad  Co.  v.  Stout,  84  U.  S. 
(17  Wall)  657.  21  L.  ed.  745,  Jus¬ 
tice  Ward  Hunt  used  this  lan¬ 
guage: 

“Twelve  men  of  the  average 
community,  comprising  men  of 
education,  and  men  of  little  edu¬ 
cation,  men  of  learning,  and  men 
whose  learning  consists  only  in 


what  they  have  themselves  seen 
and  heard — the  merchant,  the 
mechanic,  the  farmer,  the  laborer 
— these  sit  together,  consult,  ap¬ 
ply  their  separate  experience  of 
the  affairs  of  life  to  the  facts 
proven,  and  draw  a  unanimous 
conclusion.  This  average  judg¬ 
ment,  thus  given,  it  is  the  great 
effort  of  the  law  to  obtain.  It  is 
assumed  that  the  twelve  men 
know  more  of  the  common  affairs 
of  life  than  does  one  man;  that 
they  can  draw  wiser  and  safer 
conclusions  from  admitted  facts 
thus  concurring  than  can  a  single 
judge.” 

The  legislature  of  Illinois 
passed  an  amendatory  act  in  1909 
with  reference  to  appeals  and 
writs  of  error  and  the  findings  of 
fact  by  the  appellate  court. 

The  act  is  found  in  the  laws  of 
3909,  p.  304.  (See  Chapter  9.) 

Note. — Writ  of  error  will  run 
from  the  United  States  supreme 
court  to  state  appellate  court. 

Where  the  highest  court  of  the 
state  dismisses  an  application  for 
a  writ  of  error  for  want  of  juris¬ 
diction,  the  judgment  of  the 
lower  court  becomes  the  judgment 
of  the  highest  court  of  the  state 
to  which  the  case  can  be  taken 
and  writ  of  error  will  run  from 
this  court. — Sullivan  v.  Texas,  207 
U.  S.  216.  28  S.  Ct.  215.  52  L.  ed. 
274. 

The  highest  court  in  a  state 
does  not  always  mean  the  su¬ 
preme  court.  It  is  only  necessary 
that  it  be  a  court  of  last  resort, 
hence,  if  a  federal  question  was 
passed  upon  in  the  appellate  court, 
writ  of  error  would  lie  to  the 
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§  327.  Judgment  affirmed  in  the  appellate  court. — We  will 
assume  in  this  case  that  the  appellate  court  affirmed  the  judg¬ 
ment.  In  this  event  appellant  would  have  twenty  days  from 
the  date  of  the  rendition  of  the  judgment  in  which  to  appeal, 
provided  fifty  days  shall  have  intervened  between  the  day 
such  order  was  entered  and  the  first  day  of  such  succeeding 
term;  but  if  fifty  days  do  not  intervene,  then  such  copies  of 
the  record  must  be  filed  on  or  before  twenty  days  before  the 
first  day  of  the  second  term  succeeding  the  allowance  of  said 
appeal.262 

Eehearing  may  be  applied  for  as  follows,  after  date  of  order 
or  judgment,  first  district,  ten  days,  rule  27 ;  second  district, 
fifteen  days,  rule  26 ;  third  district  fifteen  days,  rule  33 ;  fourth 
district,  fifteen  days,  rule  33.  Within  ten  days  he  must  file 
with  the  clerk  a  copy  of  such  notice  and  six  printed  copies  of 
his  petition  (rule  27,  first  district)  ;  thirty  days  in  the  second ; 
district  (rule  26)  ;  thirty  days  and  five  copies  in  the  third  dis¬ 
trict  (rule  32) ;  thirty  days  and  five  copies  in  the  fourth  dis¬ 
trict  (rule  33). 

Where  the  appellee  dies  after  an  appeal  is  perfected,  and 
before  the  record  is  filed  in  the  supreme  court,  the  law  does 
not  require  the  executor  or  administrator  to  enter  an  appear¬ 
ance,  but  it  is  the  duty  of  the  appellant  to  get  him  into  court. (n) 

§  328.  Application  for  rehearing  in  the  appellate  court. — 

Application  for  rehearing  of  any  cause  shall  be  made  by  pe¬ 
tition  to  the  court,  signed  by  counsel,  stating  the  grounds  for 
a  rehearing,  and  the  authorities  relied  on  in  support  thereof. 
Within  ten  days  after  a  decision  is  entered  of  record,  the  party 
desiring  a  rehearing  shall  give  notice  in  writing  to  the  opposite 


supreme  court  of  the  United 
States. — Miller  v.  Joseph,  84  U. 
S.  (17  Wall.)  655.  21  L.  ed.  741; 

Gregory  v.  McVeigh,  90  U.  S.  (23 
Wall.)  294.  23  L.  ed.  156;  Wind¬ 

sor  v.  McVeigh,  93  U.  S.  274.  23 
L.  ed.  914;  Bacon  v.  Texas,  163 


U.  S.  207.  16  S.  Ct.  1023.  41  L. 

ed.  132. 

262Hurd’s  R.  S.  1908,  p.  1634, 
sec.  100. 

(n)  Palmer  v.  Gardiner,  77  Ill., 
143. 
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party,  or  his  attorney,  of  his  intention  to  make  such  applica¬ 
tion,  and  shall  within  said  ten  days  file  with  the  clerk  of  this 
court  a  copy  of  such  notice,  with  proof  of  the  due  service  there¬ 
of,  and  within  said  ten  days  he  shall  also  file  with  the  clerk 
six  printed  copies  of  the  petition  for  rehearing. 

If  rehearing  be  granted  the  case  will  be  reconsidered  upon 
the  record,  abstracts,  original  briefs,  petition  and  answer  there¬ 
to,  of  which  six  printed  copies  shall  have  been  filed  with  the 
clerk  of  the  court  within  ten  days  after  the  order  granting 
a  rehearing  is  entered  of  record.263 

Judgment  in  the  appellate  court  is  final  when  the  judgment 
does  not  exceed  $1,000,  exclusive  of  costs,  unless  there  is  a  certi¬ 
ficate  of  importance.264 

The  supreme  court  will  entertain  an  appeal  from  the  appel¬ 
late  court  although  less  than  $1,000  is  involved  and  there  is 
no  certificate  of  importance,  where  the  suit  is  not  purely  an 
action  ex  contractu,  but  is  one  in  which  an  injunction  and 
other  relief  is  sought  incident  to  the  recovery  of  money.265 

The  time  is  not  the  same  for  giving  notice,  etc.,  in  all  four 
of  the  divisions  of  the  appellate  court,  it  will  be  necessary, 
therefore,  for  counsel  to  have  a  copy  of  the  rules  of  the  par¬ 
ticular  court  in  which  the  case  is  pending. 

Where  a  party  bringing  an  appeal  has  died,  and  his  ad¬ 
ministrator  is  made  a  party,  the  administrator  is  entitled  to  a 
continuance. (0) 


§  329. 


Notice  of  intention  to  apply  for  rehearing. 

In  the  Appellate  Court  of  Illinois,  . . . 
District. 


Term,  A.  D.  19 _ 


263Rule  23,  appellate  court, 
first  district. 

264Hurd’s  R.  S.  1908,  p.  1637, 
sec.  121;  Atton  v.  South  Chicago 
City  R.  Co.,  236  Ill.  507.  86  N.  E. 


277;  Black  v.  Chicago,  Burlington 
&  Q.  R.  Co.,  237  Ill.  500.  86  N.  E. 
1065. 

(o) Warren  v.  Ball,  40  Ill.,  117. 
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John  Doe, 

Appellee  (or  Plaintiff  in  Error.) 
vs. 

N.  Y.  &  St.  L.  R.  R. 


-Notice  of  rehearing. 


Appellant  (or  Plaintiff  in  Error.) 

To  the  above  named  plaintiff,  John  Doe : 

This  is  to  notify  you  that  the  defendant  herein,  the  N.  Y.  & 
St.  L.  R.  R.,  will  apply  for  a  rehearing  of  said  cause  in  said 
court,  as  provided  for  by  the  rules  thereof. 

(Signed.)  N.  Y.  &  St.  L.  R.  R., 

By  Bangs  &  Bangs,  its  Attorneys. 


Received  a  copy  of  the  above  notice  this . day  of 


19.... 


John  Brown, 
Attorney  for  Plaintiff. 


If  a  federal  question  was  passed  upon  and  the  judgment 
of  the  appellate  court  is  final,  and  no  appeal  will  lie  to  the  su¬ 
preme  court,  writ  of  error  will  lie  therefrom  to  the  supreme 
court  of  the  United  States.  The  writ  may  be  allowed  by  a 
justice  of  the  United  States  supreme  court  addressed  to  the 
appellate  court.266 


§  330.  Petition  for  rehearing. 

In  the  Appellate  Court  of  Illinois, 
District. 


John  Doe, 

Appellee, 


N.  Y.  &  St.  L.  R.  R. 


. Term,  A.  D.  19 _ 

-Petition  for  rehearing. 


Appellant. 

]Yay  it  please  the  Court : 

The  opinion  filed  does  not  indicate  to  the  trial  court  what 
should  be  done  with  the  case. 


2«5Preundschaft  Lodge  No.  72,  zeestanley  v.  Schwalby,  162  U. 
D.  O.  H.  y.  Alchenburger,  285  Ill.  S.  255.  16  S.  Ct.  754.  40  L.  ed. 
438-9.  85  N.  E.  653.  960. 
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Under  the  remanding  order  the  cause  would  have  to  be 
docketed  for  further  proceedings,  as  there  is  no  intimation 
from  the  court  that  the  evidence  is  insufficient  to  sustain  a 
verdict,  or  that  the  case  should  have  been  taken  from  the  jury. 

The  defendant  contended  that  the  peremptory  instruction 
should  have  been  given,  but  on  this  point  the  court  leaves  both 
counsel  for  plaintiff  and  counsel  for  the  defendant  in  uncer¬ 
tainty. 

(Here  set  forth  why  the  case  should  be  affirmed.)  (Or  if 
the  case  was  affirmed  and  counsel  desire  it  reversed,  set  forth 
why.) 

Here  make  it  known  that  if  the  case  can  not  be  affirmed  or 
reversed  and  remanded,  indicate  why,  so  counsel  and  the  trial 
court  may  know  how  to  proceed. 

(Give  any  other  reasons  desired.)  (The  authorities  relied 
upon  must  be  cited.) 

We  have  endeavored  to  point  out  briefly  why  the  judgment 
should  be  affirmed  (or  reversed,  as  the  case  may  be)  and  we 
think  it  clear  no  other  course  is  open. 

Bespectfully  submitted, 

Bangs  &  Bangs, 

Attorneys  for  Appellant  (or  Appellee.) 

In  a  petition  for  rehearing  counsel  should  call  the  court’s 
attention  to  particular  matters  in  the  testimony  or  instructions, 
then  refer  to  the  page  in  the  abstract.  No  oral  argument  is 
permitted  on  a  petition  for  rehearing. 

A  petition  for  rehearing  which  contains  a  re-argument  of  the 
cause  is  in  violation  of  rule  30.267 

The  reason  why  argument  is  not  permitted  in  a  petition  for 
rehearing  is  because  no  opportunity  is  given  the  opposite  party 
unless  a  rehearing  is  granted.268 

267204  Ill.  18.  268Peabody  Coal  Co.  v.  North¬ 

western  Elec.  R.  Co.,  230  Ill.  214- 
6.  82  N.  E.  573. 


369 


PETITION  FOR  REHEARING  DENIED 


[§  331 


§  331.  Petition  for  rehearing  denied — Appeal  to  supreme 
court. — If  the  petition  for  a  rehearing  is  denied,  appeal  will 
lie  to  the  supreme  court,  provided  the  judgment  was  for  more 
than  $1,000.  If  $1,000  or  less  no  appeal  will  lies  without  a 
certificate  of  importance. (p) 

To  appeal  from  the  appellate  court  to  the  supreme  court  the 
first  step  is  to  ascertain  from  the  clerk  the  amount  required  to 
obtain  the  record.  The  record  is  prepared  by  the  clerk  under 
the  direction  of  counsel,  it  should  contain  the  record  originally 
furnished  by  the  clerk  of  the  trial  court,  together  with  all  of 
the  orders  and  judgment  in  the  appellate  court  (including  ap¬ 
peal  bond,  if  going  upon  appeal.) 

Certificate  of  clerk. 

Inasmuch  as  bond  has  already  been  given  to  cover  judgment 
below  and  costs  of  appeal  to  the  appellate  court,  all  that  is 
required  now  is  a  nominal  bond,  usually  fixed  by  the  court  at 
$200,  to  cover  the  cost  of  appeal  from  the  appellate  to  the  su¬ 
preme  court.  If  judgment  in  the  appellate  court  was  for  less 
than  $1,000  no  appeal  will  lie  without  a  certificate  of  import¬ 
ance,  and  such  certificate  of  importance  must  be  procured  and 
the  appeal  allowed  not  more  than  twenty  days  after  the  entry 
of  judgment.269 

An  appeal  to  the  supreme  court  will  not  lie,  even  though  the 
appellate  court  has  granted  a  certificate  of  importance,  where 
the  judgment  of  the  appellate  court  was  not  final.270 

The  record  should  be  filed  in  the  supreme  court  at  least 
twenty  days  before  the  first  day  of  the  term.271  The  practice 
act  of  1907  provides  that  unless  fifty  days  intervene  between 


(p)  Wheeler  v.  Pullman  Palace 
Car  Co.,  228  Ill.,  28-30.  81  N.  E. 

789;  Dale  v.  Modern  Woodmen  of 
America,  237  Ill.,  499.  86  N.  E. 

1065. 

269Lindauer  v.  Pease,  192  Ill. 
456.  61  N.  E.  454;  Illinois  Cent. 
R.  Co.  v.  Louthan,  80  Ill.  App. 


579-580;  Klees  v.  Chicago  &  E.  I. 
R.  Co.,  82  Ill.  App.  624. 

27oThe  statute  with  reference  to 
appeals  and  certificate  of  import¬ 
ance  construed. — Read  v.  Boyle, 
234  Ill.  105-107.  84  N.  E.  711. 

27iSi  fa  in  writ  of  error  must 
be  served  20  days  prior  to  the 
first  day.  Rule  10,  supreme  court. 


—24 
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the  day  the  order  was  made  and  the  first  day  of  the  term, 
the  cause  shall  go  to  the  succeeding  term.272 

A  writ  of  error  will  lie  for  three  years  after  judgment.273 
Transcript  not  filed  in  two  years  after  final  order  of  the  ap¬ 
pellate  or  supreme  court,  as  the  case  may  be,  reversing  a  judg¬ 
ment  or  decree,  the  cause  shall  be  considered  as  having  been 
abandoned.274 

Writ  of  error  will  not  lie  to  remove  a  cause  from  the  appel¬ 
late  court  where  the  judgment  in  the  former  court  remanded 
the  cause  for  a  new  trial. (<1) 

The  assignment  of  errors  must  now  appear  upon  the  tran¬ 
script  of  the  appellate  court,  they  may  be  in  the  following 
form : 


§  332.  Assignment  of  errors  appellate  to  supreme  court. 

(Caption.) 

And  now  comes  appellant  (or  plaintiff  in  error),  by  its  at¬ 
torneys,  Bangs  &  Bangs,  and  assigns  the  following  errors: 

1.  The  appellate  court  erred  in  affirming  the  judgment  of 
the  circuit  court. 

2.  The  appellate  court  erred  in  not  reversing  the  case  with 
a  finding  of  facts. 

3.  The  appellate  court  erred  in  not  requiring  appellee  to 
enter  a  remitateur,  the  verdict  being  excessive. 

4.  The  appellate  court  erred  in  not  holding  that  plaintiff 
assumed  the  risk  and  was  guilty  of  contributory  negligence 
notwithstanding  the  act  of  Congress. 

5.  The  verdict  of  the  jury,  and  the  judgment  of  the  circuit 
and  appellate  courts  is  contrary  to  the  law  and  the  evidence. 


2T2Hurd’s  R.  S.  1908,  p.  1634, 
sec.  100. 

278Hurd’s  R.  S.  1908,  p.  1637, 
sec.  117. 


274Hurd’s  R.  S.  1908,  p.  1637, 
sec.  114. 

(q)Flanigen  v.  B.  St.  Louis 
(City  of),  131  Ill.,  444.  23  N-  B. 

645. 
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6.  The  appellate  court  erred  in  not  holding  that  the  per¬ 
emptory  instruction  should  have  been  given  at  the  close  of 
plaintiff’s  evidence;  and  again  at  the  close  of  all  of  the  evi¬ 
dence. 

(Here  set  forth  other  errors.) 

Wherefore,  and  for  other  errors  apparent  upon  the  face  of 
the  record  and  proceedings,  this  appellant  (or  plaintiff  in  error) 
prays  that  said  order  and  judgment  be  reversed,  or  reversed 
and  the  cause  remanded;  and  for  such  other  and  further  order 
and  judgment  as  to  law  and  justice  may  appertain. 

Bangs  &  Bangs, 

Attorneys  for  Appellant  (or  Plaintiff  in  Error.) 

The  supreme  court  can  review  a  judgment  of  the  appellate 
court  only  as  to  the  errors  which  were  properly  assigned  in 
that  court  and  upon  which  that  court  had  jurisdiction  to 
pass.275 

Questions  not  raised  in  the  appellate  court  can  not  be  raised 
in  the  supreme  court.276 

Objections  to  instructions  not  made  in  the  appellate  court 
brief  can  not  be  urged  in  the  supreme  court.277 

The  assignment  of  errors  contained  in  a  petition  or  written 
motion  filed  in  the  appellate  court  for  an  appeal  to  the  supreme 
court  does  not  satisfy  the  rule  requiring  the  errors  to  be  as¬ 
signed  upon  the  record.278 

A  formal  assignment  of  errors  upon  the  record  is  essential 
to  the  authority  of  the  supreme  court  to  review  the  case, 
even  though  the  alleged  error  may  appear  from  the  record 
in  the  judgment  of  the  lower  court.279 

An  assignment  of  errors  upon  the  record  stands  as  the 
pleading  in  the  supreme  court,  without  it  the  case  will  be  dis¬ 
missed.280 


275Scott  (Town  of)  v.  Artman, 
237  Ill.  395.  86  N.  B.  595. 

276Smythe  v.  Parish  &  Co.,  237 
Ill.  419.  86  N.  E.  754. 

277Acme  Harvester  Co.  v.  Chit- 
tick,  230  Ill.  558-9.  82  N.  E.  647. 


278Schaffer  v.  Burnett,  217  Ill. 
84-5.  75  N.  E.  440. 

279idem. 

28oBurral  v.  American  Tel.  & 
T.  Co.,  217  Ill.  189.  75  N.  E.  461. 
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Error  in  overruling  the  motion  in  arrest  of  judgment  must 
be  assigned  as  error  to  obtain  a  review.  (r> 

Ruling  of  trial  court  adverse  to  appellee,  to  which  ruling 
exception  was  taken  not  saved  for  review  when  the  cross  errors 
were  not  assigned. (s) 

An  assignment  of  errors  upon  the  record  stands  as  the  plead¬ 
ings  in  the  supreme  court  and  if  a  case  has  been  submitted 
for  final  decision  without  an  assignment  of  errors  upon  the 
record  the  appeal  will  be  dismissed.281 

The  assignment  of  errors  must  accompany  the  record,  or  the 
case  may  be  dismissed;  or  the  judgment  affirmed.282 

Counsel  for  appellee  (or  defendant  in  error)  has  two  days 
after  filing  of  the  record  in  which  to  file  cross  errors.  The 
assignment  of  errors  and  cross  errors  must  be  written  upon- 
or  attached  to  the  record.283 

A  docket  fee  of  ten  dollars  must  accompany  the  record  when 
filed  in  the  supreme  court.284 

Twelve  copies  of  the  printed  abstract  and  twelve  copies 
of  appellant’s  briefs  must  be  filed  with  the  record  twenty  days 
before  the  first  day  of  the  term.  Appellee  has  until  the  first 
day  of  the  term  in  which  to  file  twelve  copies  of  his  brief. 
The  clerk  requires  a  filing  fee  of  $5.00  to  accompany  appellee’s 
briefs.  Appellant  then  has  seven  days  in  which  to  file  a  reply 
brief  if  he  so  desires.  The  opinion  in  the  appellate  court  should 
be  printed  as  an  appendix  to  appellant’s  brief.285 

Abstracts  used  in  the  appellate  court  may  be  used  in  the 
supreme  court  by  changing  the  cover.286 

The  statute  of  1909  has  changed  the  procedure  of  appeal 
from  the  appellate  to  the  supreme  court.  See  chap  9  post. 


(r) Hausler  v.  Commonwealth 
Elec.  Co.,  240  Ill.,  201-4.  88  N.  E, 
566. 

(s)  People  (ex  rel.)  v.  Grace,  237 

Ill.,  265.  86  N.  E.  628. 

28iFast  Peoria  (Village  of)  v. 
Lake  Erie  &  W.  R.  Co.,  237  Ill.  93. 
86  N.  E.  634. 


282Rule  11,  supreme  court. 
288Idem. 

28<Rule  33,  supreme  court. 
285Rule  15,  supreme  court. 
286Rule  14,  supreme  court. 
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Where  the  highest  court  of  a  state  desires  a  petition  for  writ 
of  error  to  an  inferior  court,  the  writ  of  error  from  the  United 
States  supreme  court  will  run  to  such  inferior  court. (t) 

If  the  condition  of  the  record  on  writ  of  error  is  such  that 
the  supreme  court  is  of  the  opinion  the  writ  was  prosecuted 
merely  for  delay,  the  judgment  below  will  be  affirmed  with 
damages.287 

Writ  of  error  does  not  lie  from  the  supreme  court  to  the 
appellate  court  if  the  sum  in  controversy  does  not  exceed 
$1,000.288 

Notwithstanding  the  oft  repeated  rule  that  the  affirmance 
of  a  judgment  in  a  law  case  by  the  appellate  court  precludes 
this  court  from  considering  controverted  questions  of  fact, 
yet  appellant  has  devoted  twenty  pages  of  its  brief  to  an  effort 
to  convince  this  court  that  one  contradicted  witness  is  sufficient 
to  overcome  a  half  dozen  unimpeached  witnesses.  All  this  dis¬ 
cussion  is  out  of  place,  simply  a  waste  of  time,  labor  and  ex¬ 
pense.  The  law  does  not  permit  the  supreme  court  to  pass 
upon  questions  of  fact.289 

If  oral  argument  is  desired,  counsel  should  so  indicate  by 
writing  his  intention  to  argue  orally  upon  the  outside  of  the 
first  page  of  the  cover  of  the  brief.290  The  case  is  then  taken 
on  call.  Nothing  more  is  heard  of  it  until  probably  at  the 
succeeding  term,  when  an  opinion  is  handed  down.  The  case 
may  be  affirmed,  or  reversed  and  remanded,  or  reversed  with 
directions.  If  reversed  and  remanded,  counsel  should  procure 
a  remanding  order,291  and  be  governed  by  the  opinion  of  the 
court  as  to  the  future  proceedings,  or  counsel  may  file  a  peti¬ 
tion  for  a  rehearing.292 

(t)  Clark  v.  Commonwealth  of 
Penn-,  128  U.  S.  395.  9  S.  Ct.,  2, 

113.  32  L.  Ed.,  487;  Stanley  v. 

Schwalby,  162  U.  S.,  255.  16  S. 

Ct.,  754.  40  L.  Ed.,  960. 

287Smythe  v.  Parish  &  Co.,  217 
Ill.  419.  86  N.  E.  754. 

sssDale  v.  Modern  Woodmen  of 
America,  237  Ill.  499.  86  N.  E. 

1065. 


289McGuire  v.  Richard  Guth- 
man  Tr.  Co.,  234  Ill.  125-7.  84  N. 
E.  723. 

29oRule  28,  supreme  court. 

29iSee  secs.  323,  324  ante,  for 
form  and  notice  in  appellate 
court. 

292Rule  30,  supreme  court. 
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Procedure  to  appeal  from  the  appellate  court  to  the  supreme 
court  changed  by  statute  of  June  4,  1909.  See  chap.  9  post. 

§  333.  Appeal  from  state  supreme  court  to  United  States 
supreme  court. — We  will  assume  that  in  the  supreme  court 
of  Illinois  the  judgment  of  the  trial  and  appellate  courts  was 
reversed,  and  the  cause  remanded  with  directions. 

In  other  words,  the  trial  court  on  behalf  of  the  plaintiff, 
had  instructed  the  jury  that  in  the  second  count  of  plaintiff’s 
declaration  it  was  alleged  that  the  act  of  Congress  required 
common  carriers  engaged  in  interstate  traffic  to  equip  its  cars 
with  secure  handholds  or  grabirons,  and  that  if  the  car  in 
question  was  engaged  in  such  traffic,  and  that  plaintiff  was 
injured  in  manner  and  form  as  charged  in  said  count,  then 
assumed  risk  or  contributory  negligence  on  the  part  of  the 
plaintiff  will  be  no  defense. 

The  state  supreme  court  in  deciding  the  case,  we  will  assume 
held  the  instructions  erroneous,  “that,  notwithstanding  the 
act  of  Congress,  set  forth  in  the  second  count  of  the  declara¬ 
tion,  if  plaintiff  knew  before  he  attempted  to  make  the  coup¬ 
ling  in  question  that  there  was  no  handholld  or  grab  iron  on 
the  ear  in  question,  then  as  a  matter  of  law  he  would  have 
assumed  the  risk,  and  was  guilty  of  such  contributory  negli¬ 
gence  as  to  preclude  a  recovery,  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded  with  instructions  to 
grant  the  peremptory  instruction  and  render  judgment  against 
plaintiff  for  costs.” 

With  that  decision  of  the  state  supreme  court,  there  is  no  use 
of  plaintiff  procuring  a  remanding  order,  for  the  lower  courts 
would  follow  the  supreme  court.  There  is  only  one  course 
open,  that  is  to  raise  a  federal  question  (act  of  Congress),  thus 
present  the  question  before  the  supreme  court  of  the  United 
States.  This  means  to  appeal  from  the  decision  of  the  state 
supreme  court  to  the  supreme  court  of  the  United  States  at 
Washington.  Unless  the  federal  question  has  been  considered, 
it  will  be  necessary  for  counsel  for  plaintiff  to  procure  a  re¬ 
manding  order,  go  back  to  the  trial  court,  then  raise  the  federal 
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question  and  travel  the  road  back  again  to  the  supreme  court ; 
but  in  this  case  the  federal  question,  the  act  of  Congress,  was 
set  forth  in  the  second  count  of  the  declaration,  the  trial  court 
instructed  the  jury  that  failure  of  the  railroad  company  to 
comply  with  the  act  of  Congress,  if  the  proximate  cause  of  the 
injury,  that  contributory  negligence  nor  assumed  risk  was  no 
defense ;  the  giving  of  such  instruction  was  assigned  as  error  in 
the  motion  for  new  trial  in  the  trial  court,  again  in  the  appellate 
court;  the  state  supreme  court  held  that  notwithstanding  the 
act  of  Congress  assumed  risk  was  a  defense  and  reversed  the 
case  with  directions.  The  opinion  of  the  state  supreme  court 
will  show  that  the  federal  question  was  presented  and  by  that 
court  decided,  hence  the  right  of  appeal  to  the  supreme  court 
of  the  United  States. 

If  the  constitutional  question  is  distinctly  presented  to  the 
state  court  on  motion  for  rehearing  and  it  is  considered  and 
decided  adversely,  it  is  properly  presented  in  time  and  this 
court  has  jurisdiction  to  review  the  judgment.293 

Where  the  highest  court  of  the  state  does  not  pass  upon  the 
federal  question,  actually  or  constructively,  writ  of  error  will 
not  lie  to  this  court.294 

The  federal  question  was  presented  when  the  trial  judge 
granted  the  peremptory  instruction  holding  the  deceased 
guilty  of  contributory  negligence,  notwithstanding  the  act  of 
Congress.295 

One  of  the  conditions  precedent  to  appeal  from  the  state 
court  to  the  supreme  court  of  the  United  States,  it  must  appear 
from  the  record  that  the  federal  question  was  considered  by 
the  highest  court  in  the  state.  In  the  state  of  Illinois  it  some¬ 
times  occurs  that  the  appellate  court  will  reverse  a  case  with¬ 
out  Demanding  and  find  the  facts;  from  this  finding  there  is 
no  appeal  to  the  supreme  court  of  the  state ;  there  is  no  way  to 

293Sullivan  v.  Texas,  207  U.  S.  295Schlemmer  v.  Buffalo,  R.  & 
416.  28  S.  Ct.  215.  52  L.  ed.  274.  P.  R.  Co.,  205  U.  S.  1.  27  S.  Ct. 

294Texas  &  P.  R.  Co.  v.  Abiline  407.  51  L.  ed.  861. 

Cotton  Oil  Co.,  204  U.  S.  426.  27 
S.  Ct.  350.  51  L.  ed.  553. 
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have  the  case  remanded,  in  other  words,  the  judgment  of  the 
appellate  court  is  final.  In  such  case,  if  the  federal  question 
was  presented  and  considered  by  the  appellate  court,  a  judge 
of  the  supreme  court  of  the  United  States  may  grant  the  writ 
of  error.  The  chief  justice  of  the  appellate  court  might  grant 
the  writ  of  error  under  such  circumstances — it  being  shown 
that  the  judgment  in  the  appellate  court  was  final  and  from 
which  no  appeal  would  lie  to  the  supreme  court.  To  be  on  the 
safe  side,  however,  it  had  better  be  done  by  one  of  the  United 
State  supreme  judges.296 

The  federal  question  must  appear  of  record  to  confer  juris¬ 
diction. 

A  motion  for  rehearing  in  the  lower  court  on  grounds  set 
out  in  the  assignment  of  errors,  but  which  was  denied,  can 
not  be  relied  on  as  properly  raising  the  federal  question.297 

Where  the  federal  questions  are  clearly  presented  by  the 
answer  in  the  state  court,  and  the  decree  rendered  could  not 
have  been  made  without  adversely  deciding  them,  this  court 
has  jurisdiction  and  the  writ  of  error  will  not  be  dismissed.298 

It  is  too  late  to  raise  the  federal  question  on  motion  for  a 
rehearing  in  the  state  court  unless  that  court  entertains  the 
motion  and  expressly  passes  on  the  federal  question.299 

To  confer  jurisdiction  on  the  United  States  supreme  court  it 
must  appear  that  the  federal  question  was  presented  to  the 
highest  court  of  a  state. (v) 

This  court  has  jurisdiction  to  review  the  judgment  on  writ 
of  error  under  Sec.  709,  Rev.  Stat.,  if  the  opinion  of  the  highest 
court  of  the  state  clearly  shows  that  the  federal  question  was 


296Stanley  v.  Schwalby,  162  U. 
S.  255.  16  S.  Ct.  754.  40  L.  ed. 
960. 

(u) Nelson  v.  Lagow,  53  U.  S. 
(12  How.),  98.  13  L.  Ed-,  909. 

297Paraiso  v.  United  States,  207 
U.  S.  368.  28  S.  Ct.  127.  52  L.  ed. 
249. 


298Wabash  R.  Co.  v.  Adelbert 
Col.  of  the  West.  R.  Univ.  208  U. 
S.  38.  28  S.  Ct.  182.  52  L  .ed.  379. 

299Disconto  Gesellschaft,  The  v. 
Umbreit,  208  U.  S.  570.  28  S.  Ct. 
337.  52  L.  ed.  625. 

(v)Roby  v.  Colehour,  146  U.  S., 
153.  13  S.  Ct.,  47.  36  L.  Ed.,  922. 
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assumed  to  be  in  issue,  was  decided  adversely  and  the  de¬ 
cision  was  essential  to  the  judgment  rendered.300 

Where  the  supreme  court  of  a  state  based  its  decision  solely 
on  a  ground  involving  a  federal  question,  even  though  other 
questions  may  have  been  involved,  its  judgment  is  subject  to 
review  in  the  United  States  supreme  court. (w) 

Writ  of  error  from  the  supreme  court  of  the  United  States 
to  a  state  supreme  court  will  run  for  two  years. (ww> 


§  334.  Petition  for  writ  of  error. 

(File  in  state  supreme  court.) 

In  the  Supreme  Court  of  Illinois. 

. Term,  A.  D.  19.... 

John  Doe, 

Plaintiff  in  Error. 


vs. 

N.  Y.  &  St.  L.  R.  R. 
Defendant  in  Error. 


-Petition  for  writ  of  error. 


Now  comes  John  Doe,  plaintiff  herein,  and  says: 

That  on  or  about  the . day  of .  19 - , 

this  court  entered  judgment  herein  in  favor  of  the  defendant, 
and  against  this  plaintiff,  in  which  judgment  and  the  proceed¬ 
ings  had  prior  thereto  in  this  cause,  certain  errors  were  com¬ 
mitted  to  the  prejudice  of  this  plaintiff,  all  of  which  will  more 
in  detail  appear  from  the  assignment  of  errors,  which  is  filed 
with  this  petition. 

Wherefore,  this  plaintiff  prays  that  a  writ  of  error  may 
issue  in  this  behalf  out  of  the  supreme  court  of  the  United 
States,  for  the  correction  of  the  errors  which  is  filed  with  this 
petition,  and  so  complained  of,  and  that  a  transcript  of  the 
record,  proceedings  and  papers  in  this  cause,  duly  authenti¬ 
cated  may  be  sent  to  the  supreme  court  of  the  United  States. 

John  Brown, 

Attorney  for  Plaintiff  in  Error. 


sooChambers  v.  Baltimore  &.  O. 
S.  W.  R.  Co.,  207  U.  S.  142.  28  S. 
Ct.  34.  52  L.  ed.  143. 

(w)  Henderson  Bridge  Co.  v. 
Henderson  (City  of),  173  U.  S., 
592.  19  S.  Ct-,  553.  43  L.  Ed.,  823. 


(ww)Allen  v.  Southern  Pac.  R., 
173  U.  S.  479-84.  19  S.  Ct.  518. 

43  L.  ed.  775. 
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Writ  allowed  this . day  of . ,19 _ ,  upon 

plaintiff  in  error  giving  bond  in  the  sum  of  $ . 

M.  M., 

Justice  of  the  Supreme  Court  of  the  United  States  (or  Chief 
Justice  of  the  State  Supreme  Court.) 


Where  a  judge  of  the  highest  court  of  a  state  in  allowing 
a  writ  of  error  adds  to  his  signature,  presiding  judge,  etc., 
in  the  absence  of  the  chief  judge  of  the  state.  The  recital 
is  prima  facie  evidence  that  the  chief  justice  is  absent  and 
the  judge  signing  is  presiding  and  if  not  controverted  the  writ 
of  error  is  properly  allowed  and  the  requirements  of  section 
900  Kev.  Stat.,  that  it  must  be  allowed  either  by  the  chief  jus¬ 
tice  of  the  state  court  or  a  justice  of  this  court  is  complied 
with.301 

A  petition  for  writ  of  error  from  the  supreme  court  of  the 
United  States  to  the  highest  court  in  a  state  must  be  allowed 
by  the  chief  justice  of  the  state  court,  or  by  a  justice  of  the 
supreme  court  of  the  United  States.302  A  certificate  of  import¬ 
ance  from  the  chief  justice  of  a  state  court  that  certain  federal 
questions  were  presented  and  determined  by  such  state  supreme 
court  will  not  do,  the  federal  question  involved  and  passed 
upon  must  appear  in  the  record.303 

The  decision  of  a  state  court  giving  effect  to  a  claim  which 
was  said  to  have  been  barred  by  bankruptcy  proceedings  pre¬ 
sents  a  federal  question.304 

A  real  and  not  a  fictitious  federal  question  is  essential  to  the 
jurisdiction  of  the  supreme  court  of  the  United  States  in  a 
case  by  writ  of  error  from  a  state  court.305 


soiMissouri  Valley  Land  Co.  v. 
Weise,  208  U.  S.  234.  28  S.  Ct.  294. 
52  L.  ed.  466. 

302Havnor  v.  People  (New 
York),  170  U.  S.  408.  18  S.  Ct. 
631.  42  L.  ed.  1087. 

303Home  for  Incurables  v.  New 
York,  187  U.  S.  155.  23  S.  Ct.  84. 


47  L.  ed.  117;  Henkel  v.  Cincin¬ 
nati,  177  U.  S.  170.  20  S.  Ct.  573. 
44  L.  ed.  720. 

304palmer  v.  Hussey,  119  U.  S. 
96.  7  S.  Ct.  158.  30  L.  ed.  362. 

305Hamblin  v.  Western  Land 
Co.,  147  U.  S.  531.  13  S.  Ct.  353. 
37  L.  ed.  267. 
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The  highest  court  of  the  state  might  in  some  cases  mean  the 
appellate  court.306 

It  must  appear  from  the  certified  record  that  the  state  court 
decided  the  very  case  relied  upon  to  give  the  supreme  court 
jurisdiction.307 

All  questions  of  fact  are  settled  by  the  state  court.308 

Questions  of  fact,  when  once  settled  by  the  courts  of  a  state 
are  not  subject  to  review  in  the  United  States  supreme  court.309 

To  give  the  supreme  court  of  the  United  States  jurisdiction 
it  must  appear  that  the  federal  question  was  raised  and  pre¬ 
sented  the  highest  court  of  the  state  for  its  decision.310 

To  give  the  supreme  court  of  the  United  States  jurisdiction 
it  must  appear  that  the  right,  title  or  immunity  which  is  de¬ 
nied  must  grow  out  of  the  constitution,  or  a  treaty,  or  a 
statute  of  the  United  States.311 

A  United  States  court  of  appeals  has  no  jurisdiction  over 
appeals  from  state  courts.312 

It  is  not  sufficient  to  state  in  a  general  way  that,  “the 
charge  of  the  court,  the  verdict  of  the  jury  and  the  judgment 
below  are  against  and  in  conflict  with  the  constitution  and 
laws  of  the  United  States,  but  the  specific  clause  in  the  con¬ 
stitution  or  the  particular  statute  or  aqf  of  Congress  should 
be  indicated,  that  the  court  may  determine  not  only  what  the 
claim  is,  but  whether  it  was  denied.313 

aiiMiller  v.  Lancaster  Nat. 
Bank,  106  U.  S.  542.  1  S.  Ct.  536. 
27  L.  ed.  289;  Long  v.  Converse, 
91  U.  S.  105.  23  L.  ed.  333. 

3i2Elder  v.  Richmond  Gold  & 
Silver  Min.  Co.,  19  U.  S.  App.  118. 
58  Fed.  536.  7.  C.  C.  A.  354. 

3i3Maxwell  v.  Newbold,  59  U. 
S.  (18  How.),  511.  15  L.  ed.  506; 
Wolf  v.  Stix,  96  U.  S.  541.  24  L.  ed. 
640;  Clark  v.  McDade,  165  U.  S. 
168.  17  S.  Ct.  284.  41  L.  ed.  673. 


3oeAtherton  v.  Fowler,  91  U.  S. 
143.  23  L.  ed.  265. 

307Cockroft  v.  Vose,  81  U.  S. 
(14  Wall.)  5.  20  L.  ed.  875. 

308Dower  v.  Richards,  151  U.  S. 
668.  14  S.  Ct.  452.  38  L.  ed.  305; 
Lloyd  v.  Mathews,  155  U.  S.  222. 
15  S.  Ct.  70.  39  L.  ed.  128. 

so9Western  Union  Tel.  Co.  v. 
Call  Pub.  Co.,  181  U.  S.  92.  21  S. 
Ct.  561.  45  L.  ed.  765. 

*ioLong  v.  Converse,  91  U.  S. 
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If  the  decision  of  a  federal  question  was  necessarily  in¬ 
volved,  it  is  not  necessary  that  it  shall  appear  affirmatively  on 
the  record  that  such  question  was  decided.314 

Simply  because  the  presiding  judge  of  a  state  court  grants 
a  writ  of  error  does  not  confer  jurisdiction  upon  this  court. 
The  federal  question  must  appear  from  the  assignment  of 
errors  and  the  record.315 

Although  the  federal  right  was  first  claimed  in  the  state 
court  in  the  petition  for  rehearing,  if  the  question  raised 
was  necessarily  involved,  and  was  considered  and  decided  ad¬ 
versely  by  the  state  court,  this  court  has  jurisdiction.316 

The  writ  of  error  runs  to  a  lower  court  when  the  record  re¬ 
mains  there,  and  the  judgment  has  to  be  entered  there  after 
a  decision  of  the  question  of  law  involved  by  the  highest  court 
of  the  state.317 

Simply  because  a  railroad  company  is  unable  to  determine 
whether  a  garnishment  in  Missouri  or  the  one  in  Illinois  has 
priority  does  not  raise  a  federal  question,  the  case  must  there¬ 
fore  be  dismissed  for  want  of  jurisdiction.318 

There  is  no  general  right  to  a  writ  of  error  from  the  United 
States  supreme  court  to  the  court  of  a  state.  There  is  but  a 
special  right  to  bring  such  cases,  and  such  cases  only,  as  dis¬ 
close  a  federal  question  distinctly  ruled  adversely  to  the  plain¬ 
tiff  in  error.319 

The  federal  question  must  be  raised  in  the  state  court.320 

A  motion  being  made  to  dismiss  the  writ  of  error  on  the 
ground  that  no  federal  question  was  raised  in  the  superior 


3i4Kankanna  Water  Power  Co. 
v.  Green  Bay  &  M.  Canal  Co.,  142 
U.  S.  254.  12  S.  Ct.  173.  35  L.  ed. 
1004. 

3i5Keen  v.  Keen,  201  U.  S.  319. 
26  S.  Ct.  494.  50  L.  ed.  772. 

sieMcKay  v.  Kalyton,  204  U.  S. 
485.  27  S.  Ct.  346.  51  L.  ed.  566; 
Haire,  State  of  Montana  (ex  rel.) 
v.  Rice,  204  U.  S.  291.  27  S.  Ct. 
281.  51  L.  ed.  490. 


3i7Wedding  v.  Meyler,  192  U.  S. 
573.  24  S.  Ct.  322.  48  L.  ed.  570. 

3i8Wabash  R.  Co.  v.  Flannigan, 
192  U.  S.  29.  24  S.  Ct.  224.  48  L. 
ed.  328. 

sioBeals  v.  Cone,  188  U.  S.  184. 
23  S.  Ct.  275.  47  L.  ed.  435. 

320Mutual  Life  Ins.  Co.  v.  Mc- 
Grew,  188  U.  S.  291.  23  S.  Ct.  375. 
47  L.  ed.  480. 
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court  of  Massachusetts  this  court  holds  that  as  the  federal 
question  was  raised  on  writ  of  error  to  the  supreme  court  of 
that  state,  that  was  sufficient  to  give  this  court  jurisdiction.321 

The  only  appellate  jurisdiction  of  the  supreme  court  of  the 
United  States  to  review  the  judgment  or  decree,  in  law  or  in 
equity,  of  the  highest  court  of  a  state  is  by  writ  of  error.322 

Writ  of  error  from  United  States  supreme  court  to  a  state 
supreme  court  will  run  for  two  years. (x) 


§  335.  Assignment  of  errors. 

(File  in  state  supreme  court.) 

In  the  Supreme  Court  of  Illinois. 

. Term,  A.  D.  19. . . . 


John  Doe, 

Plaintiff  in  Error. 


v. 

N.  Y.  &  St.  L.  R.  R. 
Defendant  in  Error. 


-Error  to  Supreme  Court  of  Illinois. 


The  plaintiff  in  error,  in  connection  with  his  petition  for  a 
writ  of  error,  makes  the  following  assignment  of  errors,  which 
occurred  in  the  hearing  of  said  cause  in  said  Supreme  Court, 
to-wit : 

1.  The  court  erred  in  reversing  the  judgment  of  the  appel¬ 
late  and  trial  court,  with  directions. 

2.  The  court  erred  in  not  granting  a  rehearing. 

3.  The  court  erred  in  holding  as  a  matter  of  law,  that  not¬ 
withstanding  the  act  of  Congress,  plaintiff  assumed  the  risk 
of  injury  by  reason  of  the  failure  on  the  part  of  the  defendant 
to  provide  secure  grabirons  or  handholds  on  the  car  in  ques¬ 
tion,  said  car  being  engaged  in  interstate  traffic  at  the  time. 


32iRothschild  v.  Knight,  184  U. 
S.  334.  22  S.  Ct.  391.  46  L.  ed.  573. 

322Rower  y.  Richards,  151  U.  S. 
658-66.  14  S.  Ct.  452.  38  L.  ed. 
305. 


(x)  Allen  v.  Southern  Pac.  R. 
Co.,  177  U.  S.,  479.  19  S.  Ct.,  518. 
43  L.  Ed.,  775. 
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4.  The  court  erred  in  holding  that  plaintiff,  knowing  the 
car  in  question  was  not  equipped  with  grabirons  or  handholds, 
as  required  by  act  of  Congress,  in  using  the  same,  he  assumed 
the  risk. 

Wherefore,  and  for  other  errors  apparent  upon  the  face  of 
the  record  and  proceedings,  this  plaintiff  in  error  prays  that 
said  order  and  judgment  be  reversed,  and  the  judgment  of  the 
lower  court  be  affirmed ;  and  for  such  other  and  further  order 
and  judgment  herein  as  to  law  and  justice  may  appertain. 

(Attach  assignment  of  errors  to  the  petition  for  writ  of 
error.) 

John  Brown, 

Attorney  for  Plaintiff  in  Error. 

If  there  is  no  assignment  of  errors  counsel  will  not  be 
heard — errors  not  specified  will  be  disregarded.  (Rule  21, 
Sec.  4,  Sup.  Court  of  the  United  States.) 


§  336.  Bond  to  appeal  from  state  court  to  United  States 
supreme  court. 

(File  in  state  supreme  court.) 

In  the  Supreme  Court  of  the  State  of  Illinois. 

. Term,  A.  D.  19 _ 

John  Doe, 

Plaintiff  in  Error. 


vs. 

N.  Y.  &  St.  L.  R.  R. 
Defendant  in  Error. 


To  appeal  from  state  Supreme  Court 
to  Supreme  Court  of  the  United 
States. 

Error  to  the  State  Supreme  Court  of 
Illinois. 


Know  all  men  by  these  presents :  That  we,  John  Doe,  as  prin¬ 
cipal,  and . ,  as  surety,  are  held  and  firmly  bound 

unto  the  N.  Y.  &  St.  L.  R.  R.  in  the  full  and  just  sum  of 

$ . ,  to  be  paid  to  the  said  N.  Y.  &  St.  L.  R.  R.  and  its 

obligees,  successors,  representatives  and  assigns ;  to  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally  by 
these  presents. 
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Sealed  with  our  seals  and  dated  this  . day  of 

. ,19.... 

Whereas,  lately  at  a  Supreme  Court  of  Illinois,  in  a  suit  de¬ 
pending  in  said  court,  between  John  Doe,  appellee,  and  plain¬ 
tiff  in  error,  and  the  N.  Y.  &  St.  L.  R.  R.,  appellant,  and  de¬ 
fendant  in  error,  a  judgment  was  rendered  against  the  said 
John  Doe,  and  the  said  John  Doe  having  obtained  a  writ  of 
error  and  filed  a  copy  thereof  in  the  clerk’s  office  of  the  said 
court  to  reverse  the  judgment  in  the  aforesaid  suit,  and  a 
citation  directed  to  the  said  N.  Y.  &  St.  L.  R.  R.,  citing  and 
admonishing  it  to  be  and  appear  at  a  Supreme  Court  of  the 
United  States,  at  Washington,  within  thirty  days  from  the 
date  thereof. 

Now  the  condition  of  the  above  obligation  is  such  that  if 
the  said  John  Doe  shall  prosecute  said  writ  of  error  to  effect, 
and  answer  all  damages  and  costs,  if  he  fail  to  make  his  plea 
good,  then  the  above  obligation  to  be  void,  else  to  remain  in 
full  force  and  virtue. 

John  Doe,  (Seal.) 

John  Brown.  (Seal.) 

Approved  by  A.  B.,  Associate  Justice  of  the  Supreme  Court 
of  the  United  States  (or  Chief  Justice  of  the  State  Supreme 
Court). 

Nothing  will  discharge  the  surety  on  a  bond  to  appeal  ex¬ 
cept  the  reversal  of  the  judgment.  (xx> 

§  337.  A  cash  deposit  in  lieu  of  a  cost  bond. — If  plaintiff  is 
not  able  to  give  a  bond,  the  court  will  probably  accept  a  cash 
deposit.323 

“Every  justice  or  judge  signing  a  citation,  or  any  writ  of 
error,  shall,  except  in  cases  brought  by  the  United  States,  or 
by  direction  of  any  department  of  the  government,  take  good 
and  sufficient  security  that  the  plaintiff  in  error,  or  the  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  if  he  fail  to 
make  his  plea  good,  shall  answer  all  damages  and  costs,  where 

( xx)  Babbitt  v.  Finn,  101  U.  S.  7. 
25  L.  ed.  820. 


323See  sec.  58  ante. 
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the  writ  is  a  supersedeas  and  stays  execution,  or  all  costs  only 
where  it  is  not  a  supersedeas  as  aforesaid.324 

Suits  instituted  by  the  comptroller  of  the  currency  on  behalf 
of  the  government  against  national  banks  no  bond  is  required 
on  behalf  of  the  government. (y) 

Receivers  of  federal  courts  appealing  in  good  faith  from 
judgment  of  state  court  should  not  be  required  to  give  super¬ 
sedeas  bonds. (z) 


§  338.  Citation  or  notice  to  defendant. 

In  the  Supreme  Court  of  Illinois. 

. Term,  A.  D.  19 ... . 

John  Doe, 

Plaintiff  in  Error, 

vs.  [-  In  error  to  the  Supreme  Court  of 

N.  Y.  &  St.  L.  R.  R.  the  State  of  Illinois. 

Defendant  in  Error. 

United  States  of  America,  ss. 

To  the  N.  Y.  &  St.  L.  R.  R.,  greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
Supreme  Court  of  the  United  States,  at  Washington,  within 
thirty  days  from  the  date  hereof,  pursuant  to  a  writ  of  error, 
filed  in  the  clerk’s  office  of  the  supreme  court  of  Illinois,  where¬ 
in  John  Doe  is  plaintiff  in  error,  and  you  are  defendant  in  error, 
to  show  cause,  if  any  there  be,  why  judgment  rendered  against 
the  said  plaintiff  in  error  as  in  said  writ  of  error  mentioned, 
should  not  be  corrected,  and  why  speedy  justice  should  not  be 
done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  A.  B.,  Associate  Justice  of  the  Su¬ 
preme  Court  of  the  United  States,  this . day  of 

. ,19.... 


3244  Fed.  Stat.  Ann.,  p.  612,  sec. 
1000. 

(y)  Pacific  Bank  v.  Mixter,  114 
U.  S.,  463.  5  S.  Ct.,  944.  29  L. 

Ed.,  221;  Robinson  v.  Southern 


Nat.  Bank  of  N.  Y.,  94  Fed.,  964. 
33  C.  C.  A.,  584. 

(z) Central  Trust  Co.  v.  St.  Louis, 
A.  &  T.  Co.,  41  Fed.,  551. 
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. .  Associate  Justice  of  the  Supreme  Court  of 

the  United  States,  (or  Chief  Justice,  State  Supreme  Court). 

Now,  on . ,19 _ ,  I  hereby  acknowledge  receipt 

of  a  copy  of  the  within  citation. 

Bangs  &  Bangs, 

Attorneys  for  the  N.  Y.  &  St.  L.  R.  R. 

The  service  of  citation  by  mail  is  not  sufficient. (aa) 

Citation  not  served  thirty  days  before,  not  sufficient  grounds 
to  dismiss  writ  of  error. (bb) 


§  339.  Order  allowing  writ  of  error. 

(File  in  state  supreme  court.) 

In  the  Supreme  Court  of  Illinois. 

. Term,  A.  D.  19 


John  Doe, 

Plaintiff  in  Error, 
vs. 

N.  Y.  &  St.  L.  R.  R. 
Defendant  in  Error. 


To  appeal  from  State  Supreme 
Court  to  United  States  Supreme 
Court. 

In  error  to  the  Supreme  Court  of 
Illinois. 


This . day  of . ,19 _ ,  came  the  plaintiff 

in  error,  by  his  attorneys,  and  filed  herein  and  presented  to  the 
court  his  petition  praying  also  that  a  transcript  of  the  record, 
proceedings  and  papers  upon  which  the  judgment  herein  was 
rendered,  duly  authenticated,  may  be  sent  to  the  Supreme 
Court  of  the  United  States,  and  that  such  other  and  further 
proceeding  may  be  had  as  may  be  proper  in  the  premises. 

In  consideration  whereof  the  court  does  allow  the  writ  of 
error  upon  the  plaintiff  giving  bond  according  to  law  in  the 


(aa)  Tripp  v.  Santa  Rosa  St.  R. 
Co.,  144  U.  S.  126.  12  S.  Ct.,  655. 
36  L.  Ed.,  372. 

(bb)Seagrist  v.  Crabtree,  127  U. 
S.,  773.  8  S.  Ct.,  1394.  32  L.  Ed., 


323;  National  Bank  v.  Bank  of 
Commerce,  99  U.  S.,  608.  25  L. 

Ed.,  362;  Andrews  v.  Thum,  64 
Fed.,  149.  12  C.  C.  A.,  77. 


—25 
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sum  of  $. .  (which  shall  operate  as  a  supersedeas 

bond). 

R.  R., 

Associate  Justice,  Supreme  Court  of  the  United  States  (or 

Chief  Justice  of  the  State  Court). 

(Inasmuch  as  no  judgment  is  involved,  no  supersedeas  would 
be  required  in  this  case.) 

§  340.  Form  of  writ  of  error,  United  States  supreme  court 
to  state  supreme  court. 

(Style  of  cause.) 

(File  in  state  supreme  court.) 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America,  to  the  Honor¬ 
able,  the  Judges  of  the  Supreme  Court  of  the  State  of  Illinois, 

Greeting : 

(Seal  of  the  Supreme  Court  of  the  United  States.) 

Because  in  the  record  and  proceedings,  as  also  in  the  rendi¬ 
tion  of  the  judgment  of  a  plea  which  is  in  the  said  court  be¬ 
fore  you,  being  the  highest  court  of  law  or  equity  of  the  said 
state,  in  which  a  decision  could  be  had  in  the  said  suit  between 
John  Doe,  plaintiff  in  error  and  appellee,  and  the  N.  Y.  &  St. 
L.  R.  R.,  defendant  in  error  and  appellant,  wherein  was  drawn 
in  question  the  validity  of  a  treaty  or  a  statute  of,  or  an  au¬ 
thority  exercised  under  the  United  States,  and  the  decision  was 
against  their  validity;  or  wherein  was  drawn  in  question  the 
validity  of  a  statute  or  an  authority  exercised  under  said 
state,  on  the  ground  of  their  being  repugnant  to  the  constitu¬ 
tion,  treaties,  or  laws  of  the  United  States,  and  the  decision 
Avas  in  favor  of  such  their  validity,  or  wherein  was  drawn  in 
question  the  construction  of  a  clause  of  the  constitution,  or 
treaty,  or  of  a  statute  of,  or  commission  held  under  the  United 
States,  and  the  decision  was  against  the  title,  right,  privilege, 
or  exemption  specially  set  up  or  claimed  under  such  clause  of 
the  said  constitution,  treaty,  statute  or  commission ;  a  manifest 
error  hath  happened  to  the  great  damage  of  the  said  plaintiff 
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and  appellee,  as  by  his  complaint  appears.  We  being  willing 
that  error,  if  any  hath  been,  should  be  duly  corrected,  and  full 
and  speedy  justice  done  to  the  parties  aforesaid,  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given,  that  then  under 
your  seal,  distinctly  and  openly,  you  send  the  record  and  pro¬ 
ceedings  aforesaid,  with  all  things  concerning  the  same,  to  the 
Supreme  Court  of  the  United  States,  together  with  this  writ, 
so  that  you  have  the  same  in  the  said  Supreme  Court  at  Wash¬ 
ington,  within  thirty  days  from  the  date  hereof,  and  that  the 
record  and  proceedings  aforesaid  being  inspected,  the  said 
Supreme  Court  may  cause  further  to  be  done  therein  to  correct 
that  error,  what  of  right,  and  according  to  the  laws  and  cus¬ 
toms  of  the  United  States,  should  be  done. 

Witness  the  Honorable  . ,  Chief  Justice  of  the 

United  States,  the . ,  day  of . ,  19 ... . 

Approved  by . ,  Associate  Justice  of  the  Su¬ 

preme  Court  of  the  United  States  (or  Chief  Justice  of  State 
Supreme  Court). 

(Seal.)  J.  H.  M., 

Clerk  of  the  Supreme  Court  of  the  United  States. 


§  341.  Certificate  of  clerk  of  the  state  supreme  court. 

In  the  Supreme  Court  of  Illinois. 


John  Doe, 

Plaintiff  in  Error, 
v. 

N.  Y.  &  St.  L.  R.  R., 
Defendant  in  Error. 


-  Writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  the 
Supreme  Court  of  Illinois. 


In  obedience  to  the  commands  of  the  within  writ,  I  herewith 
transmit  to  the  Supreme  Court  of  the  United  States  a  duly 
certified  transcript  of  the  complete  record  and  proceedings  in 
the  within  entitled  cause,  with  all  things  concerning  the  same. 

In  witness  whereof  I  hereunto  subscribe  my  name,  and  affix 
the  seal  of  said  Supreme  Court,  in  the  city  of  Springfield,  this 
. day  of . ,19 _ 

A.  A., 

Clerk  Supreme  Court  of  Illinois. 


(Seal.) 
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A  copy  of  the  opinion  of  the  state  supreme  court  should  be 

included  in  the  record.  Cost  of  transcript  $ . ,  paid  by 

plaintiff  in  error. 

§  342.  Further  steps  by  counsel. — A  docket  fee  of  $25 
should  accompany  the  record  when  filed  with  the  clerk  of  the 
supreme  court  at  Washington.  The  names  and  addresses  of  the 
attorneys  representing  plaintiff  in  error  and  defendant  in  error 
should  be  given  to  the  clerk  of  the  supreme  court.  Only  attor¬ 
neys  admitted  will  be  allowed  to  practice  in  the  supreme  court 
of  the  United  States.  (Rule  2,  U.  S.  Supreme  Court.) 

No  attorney  or  solicitor  can  withdraw  his  name  after  he  has 
onec  entered  it  upon  the  record,  without  leave  of  court;  and 
while  his  name  continues  there  the  opposite  party  has  the  right 
to  treat  him  as  the  authorized  attorney  or  solicitor  and  the 
service  of  notice  upon  him  is  valid. (cc) 

Counsel  for  plaintiff  in  error  and  defendant  in  error  must 
now  appear  in  the  supreme  court  of  the  United  States. 

Within  ninety  days  after  the  filing  of  the  record  with  the 
clerk  of  the  United  State  supreme  court,  counsel  for  plaintiff 
in  error  should  file  a  statement  of  the  errors  on  which  he  in¬ 
tends  to  rely,  and  the  parts  of  the  record  which  he  thinks 
necessary  for  the  consideration  thereof;  he  shall  serve  the  op¬ 
posite  party  with  a  copy.  Counsel  for  defendant  in  error  shall 
serve  the  opposite  party  with  a  copy.  Counsel  for  defendant 
in  error  has  ninety  days  thereafter  in  which  to  designate  in 
writing  any  additional  parts  of  the  record  which  he  thinks 
are  material,  should  he  not  do  so,  it  will  be  taken  for  granted 
that  he  agrees  to  a  hearing  on  the  parts  so  set  forth  by  counsel 
for  plaintiff.  This  statement  of  errors  and  designated  parts 
of  the  record  will  be  printed  by  the  clerk  (25  copies).  As 
soon  as  the  clerk  shall  have  made  an  estimate  of  the  probable 
costs  of  printing,  he  will  notify  counsel  for  plaintiff  in  error, 
who  will  be  expected  to  remit  in  ten  days. 

(cc)  United  States  v.  Curry,  47 
TJ.  S.  (6  How.),  106.  12  L.  Ed., 

363. 
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Counsel  for  plaintiff  in  error  should  file  twenty-five  copies 
of  his  brief  at  least  six  days  before  the  case  is  called  for  argu¬ 
ment.  Counsel  for  defendant  in  error  should  file  twenty-five 
copies  of  his  brief  at  least  three  days  before  the  case  is  called 
for  hearing.325  If  counsel  for  the  defendant  are  of  the  opinion 
that  no  federal  question  is  involved  a  motion  to  dismiss  for 
want  of  jurisdiction  would  be  proper.  This  motion  may  be 
filed  together  with  defendant  in  error’s  briefs. 

Writ  of  error  to  a  state  court  (Rev.  Stat.,  Sec.  709,  Ante  Sec. 
355),  the  court  “may  reverse,  modify  or  affirm  the  judgment 
or  decree  of  such  state  court,  and  may  at  their  discretion  award 
execution.”  It  is  provided,  however,  by  rule  39  of  the  supreme 
court  that  mandate  will  issue  to  the  court  below  after  the  ex¬ 
piration  of  thirty  days  from  the  date  of  judgment.  “The  court 
to  which  such  mandate  is  directed  must  execute  it.” 

Rule  15  of  the  United  States  supreme  court  provides  that 
“Whenever,  pending  a  writ  of  error  an  appeal  in  this  court 
either  party  shall  die,  the  proper  representatives  in  the  per¬ 
sonalty  or  realty  of  the  deceased  may  voluntarily  come  in  and 
be  admitted  as  parties  to  the  suit,  or  the  other  party  may  sug¬ 
gest  the  death  and  obtain  a  rule,  etc.” 

(For  further  proceedings  in  the  United  States  Supreme 
Court,  see  chapter  2,  ante.) 

sasRule  21  supreme  court  of  the 
United  States. 


CHAPTER  7. 


CRIMINAL  CASE  PROCEDURE,  STATE  COURTS. 


Section 

343.  Initial  proceedings. 

344.  Indictment — State  court. 

345.  Appearance  bond,  after  hav¬ 

ing  been  indicted  to  appear 
for  trial. 

346.  Condition  of  recognizance. 

347.  Bonds  to  be  delivered  to 

clerk. 

348.  Certain  rights  of  the  pris¬ 

oner. 

349.  Motion  to  quash  indictment. 

350.  Plea  of  misnomer  (state 

court). 

351.  Replication  to  plea  of  mis¬ 

nomer. 

352.  Plea  of  former  jeopardy. 

353.  Demurrer  to  plea  of  former 

jeopardy. 

354.  Trial  proceedings — Selection 

of  a  jury,  etc. 

355.  Peremptory  instruction — De¬ 

fense. 

356.  Motion  in  arrest  of  judg¬ 

ment. 

357.  Motion  for  new  trial,  crim¬ 

inal  case,  state  court. 

358.  Exceptions  to  be  taken  to 

ruling  of  court. 

359.  Felony — Misdemeanor. 

360.  The  mode  of  appeal  in  crim¬ 

inal  cases  is  by  writ  of 
error — Bill  of  exceptions. 


Section 

361.  Procedure  when  the  defend¬ 

ant  is  in  jail,  or  the  peni¬ 
tentiary. 

362.  Form  of  appearance  bond 

when  appealing  from  the 
trial  court  to  a  higher 
court. 

363.  Proceeding  when  the  defend¬ 

ant  is  under  death  sen¬ 
tence. 

364.  Bond  to  pay  costs  of  appeal 

from  circuit  court. 

365.  Affidavit  of  solvency  of 

surety. 

366.  Cash  deposit  in  lieu  of  bond 

as  security  for  costs. 

367.  Praecipe  for  writ  of  error. 

368.  Order  granting  writ  of  error. 

Appellate  court. 

369.  Writ  of  error. 

370.  Assignment  of  errors.  (At¬ 

tach  to  the  record.) 

371.  Record,  criminal  case,  state 

court. 

372.  Writ  of  error  (appeal  will 

lie  to  appellate  (or  su¬ 
preme  court. 

373.  Filing  abstracts  and  briefs 

in  appellate  court. 

374.  Change  in  procedure  from 

municipal  court  to  appel¬ 
late  court. 
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Section 

375.  Appeal  from  the  appellate  to 

supreme  court. 

376.  Praecipe  for  writ  of  error 

state  court. 

377.  Order  granting  writ  of  error, 

supreme  court. 

378.  Writ  of  error  (issued  out  of 

state  supreme  court). 

379.  Clerk’s  certificate,  writ  of 

error  made  a  supersedeas. 

380.  Assignment  of  errors. 

381.  Record  in  the  supreme  court 

should  contain. 

382.  Record  to  be  filed  in  supreme 

court. 

383.  Reverse,  remand,  rehearing. 

384.  Petition  for  rehearing  de¬ 

nied,  appeal  to  United 
States  supreme  court. 

385.  Appellate  court  or  the  trial 

court  may  be  the  highest 
court  in  a  state  if  appeal 
does  not  lie  therefrom. 

386.  Petition  for  writ  of  error. 
(State  court  to  United 
States  supreme  court). 


Section 

387.  Assignment  of  errors.  (Must 

accompany  the  petition  for 
writ  of  error. 

388.  Jurisdiction  (United  States 

supreme  court) — Writ  of 
error. 

389.  Record.  (To  appeal  from 

state  supreme  sourt  to 
United  States  supreme 
court) . 

390.  Order  granting  writ  of  error. 

391.  Citation. 

382.  Writ  of  error  (United  States 
supreme  court  to  state  su¬ 
preme  court). 

393.  Certificate  of  clerk  of  state 

supreme  court. 

394.  Writ  of  error  may  be 

amended  in  United  States 
supreme  court. 

395.  Return  of  writ  of  error,  etc. 

396.  Laws  governing  criminal 

proceedings  in  state  court 
on  appeal  (writ  of  error). 


§  343.  Initial  proceedings. — A  party  is  arrested  charged 
with  having  committed  a  crime,  the  first  step  is  for  the  party 
wronged  (or  someone  for  him)  to  file  a  complaint  with  a 
justice  of  the  peace ;  thereupon  the  justice  will  issue  a  warrant 
and  place  it  in  the  hands  of  an  officer  to  serve;  when  arrested 
the  party  will  be  brought  before  such  justice  for  preliminary 
hearing,  the  party  is  either  discharged  or  held  to  the  grand 
jury ;  he  may  waive  a  hearing  if  he  chooses.  If  the  offense  is 
bailable,  the  justice  fixes  the  bond  in  accordance  with  the 
enormity  of  the  crime  committed.  The  names  of  the  complain¬ 
ing  witnesses  and  their  address  is  placed  upon  the  capias. 
(The  matter  may  be  presented  to  the  grand  jury  in  the  first 
instance.)  When  the  grand  jury  meets,  the  matter  is  presented 
for  their  consideration.  The  next  step  is  the  indictment. 


393 


INDICTMENT - STATE  COURT 


[§  344 


§  344.  Indictment — State  court. 

Of  the . Term  of 

Circuit  Court. 


. County. . 

A.  D.  19 . 


. . . County. 

State  of  Illinois, 

The  grand  jurors,  chosen,  selected  and  sworn  in  and  for  the 

county  of . ,  in  the  State  of  Illinois,  in  the  name  and 

by  the  People  of  the  State  of  Illinois,  upon  their  oaths  presents, 

that  John  Doe,  lately  of  the  county  of . and  state 

aforesaid,  with  a  deadly  weapon,  to-wit,  a  certain  shot  gun, 
loaded  with  gunpowder  and  leaden  balls,  which  said  shot  gun, 
he,  the  said  John  Doe,  then  and  there  with  malice  aforethought 
to  kill  and  murder,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  Illinois. 

Second  Count. — And  the  grand  jurors  aforesaid,  by  the  au¬ 
thority  aforesaid,  upon  their  oaths  aforesaid,  do  further  present 
that  the  said  John  Doe  (alias  George  Doe),  late  of  the  county 


of . ,  and  state  of  Illinois,  aforesaid,  on  the . 

day  of . ,  A.  D.  19 _ ,  at  and  in  the  county  afore¬ 


said,  in  and  upon  one  (name)  unlawfully  did  make  an  assault 
with  a  deadly  weapon,  to-wit,  a  certain  firearm,  the  exact  na¬ 
ture  and  description  of  which  the  grand  jurors  have  not,  and 
can  not  give,  the  same  being  unknown  to  them,  with  intent 
then  and  there,  and  thereby  unlawfully  to  inflict  a  bodily  in¬ 
jury  upon  the  person  of  the  said  (name)  the  circumstances  of 
the  said  assault  showing  then  and  there  an  abandoned  and  ma¬ 
lignant  heart,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
same  people  of  the  state  of  Illinois. 

T.  J.  F., 

State’s  Attorney  in  and  for . County. 

It  is  customary  for  the  state’s  attorney  to  have  a  number 
of  counts  in  the  indictment  stating  the  offense  in  different 
ways. 
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To  find  an  indictment  at  least  sixteen  of  the  members  of  the 
grand  jury  must  be  present;  twelve  must  agree  thereto.1 

Where  an  indictment  is  so  general  in  its  terms  as  not  to  fully 
apprise  the  defendant  of  the  exact  charge  against  him,  he  may 
demand  a  bill  of  particulars.2 

The  court  has  wide  discretion  in  granting  or  refusing  to 
grant  a  bill  of  particulars.3 

Where  an  indictment  concludes  ‘  ‘  contrary  to  the  form  of  the 
statute,”  there  can  not  be  made  proof  of  a  common  law  of- 
rense.4 

The  accused  is  arrested  by  the  sheriff,  if  the  amount  of  bond 
required  is  specified  on  the  capias,  the  sheriff  may  taken  his 
recognizance.5  If  the  bond  was  not  fixed,  then  counsel  may 
prepare  a  petition  for  writ  of  habeas  corpus,  thus  have  the 
prisoner  brought  before  the  court  and  by  means  of  testimony 
adduced  at  the  coroner’s  inquest  (if  the  charge  is  murder),  or 
by  affidavits,  make  it  appear,  if  possible,  to  the  court  that  the 
case  is  a  bailable  one.  If  the  court  is  convinced  he  will  prob¬ 
ably  order  the  prisoner  released  upon  his  executing  a  bond  in 

the  sum  of  $ . for  his  appearance  in  court,  should  the 

grand  jury  find  a  bill  of  indictment.  Bond  to  be  approved  by 
the  clerk  of  this  court  (or  the  judge  may  approve  the  bond). 

When  an  indictment  is  found  as  a  true  bill,  if  the  offense 
is  bailable  the  court  shall  make  an  order  fixing  the  amount.6 

§  345.  Appearance  bond,  after  having  been  indicted  to  ap¬ 
pear  for  trial. 

In  the  Circuit  Court  of  .  County, 

State  of  Illinois, 

. Term,  A.  D.  19 . 


iHurd’s  R.  S.  1908,  p.  783,  sec. 
407. 

sPeople  v.  Depew,  237  Ill.  579. 

86  N.  E.  1090. 

sPeople  v.  Smith,  239  Ill.  109. 

87  N.  E.  885. 


*Bulfer  v.  People,  141  Ill.  App. 
70-4. 

^Hurd’s  R.  S.  1908,  p.  785,  sec. 
420. 

sHurd’s  R.  S.  1908,  p.  784,  sec. 
414. 
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The  People  of  the  State  of  Illinois, 
v. 

John  Doe, 

Know  all  men  by  these  presents: 

That  we,  John  Doe,  as  principal,  and  A.  A.  and  B.  B.,  as 
sureties,  are  held  and  firmly  bound  unto  the  People  of  the 
State  of  Illinois,  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators, 
Jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  .  day  of 

. . ,19 . 

Whereas,  lately  at  a  sitting  of  the  grand  jury  of . 

county,  held  in  the  city  of . ,  on . 19 , 

an  indictment  was  returned  against  the  said  John  Doe,  therein 
charging  him,  the  said  John  Doe,  with  having  (here  set  forth 
the  offense)  and  the  said  John  Doe  having  been  arrested  by 
virtue  of  such  indictment  upon  a  capias  issued  out  of  this 
said  court  and  it  appearing  to  the  court,  after  a  hearing,  that 
such  offense  is  a  bailable  one : 

Now  the  condition  of  the  above  obligation  is  such  that,  if 
the  said  John  Doe  shall  appear  in  the  Circuit  Court  of . 


county  on  the  first  day  of  the  next .  term,  A.  D. 

19. . . .,  to  be  holden  in  the  city  of . ,  and  from  day 


to  day  thereafter  during  said  term,  and  from  term  to  term, 
and  from  time  to  time,  until  finally  discharged  therefrom,  and 
shall  abide  by  and  obey  all  orders  made  by  said  Circuit  Court 
in  said  cause  and  shall  not  depart  from  said  court  without 
leave,  and  shall  surrender  himself  in  execution  of  judgment, 
as  said  court  may  direct,  if  upon  the  trial  of  said  cause  in  said 
court,  he,  the  said  John  Doe,  shall  be  found  guilty,  then  the 
above  obligation  to  be  void,  else  to  remain  in  full  force,  virtue 
and  effect. 

(Justification  of  surety.) 

John  Doe,  (Seal.) 

A.  A.,  (Seal.) 

B.  B.,  (Seal.) 


L  Assault  with  intent,  etc. 
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§  346.  Condition  of  recognizance. — The  recognizance,  ex¬ 
cept  when  otherwise  provided,  shall  be  conditioned  as  to  bind 
the  accused  or  witness  personally  to  appear  at  the  court  having 
jurisdiction  of  the  offense,  on  the  first  day  of  the  next  term 
thereof,  to  be  holden  in  the  county  (specifying  the  time  and 
place  of  holding  the  same),  or  if  the  court  is  then  sitting,  on 
some  day  of  the  term  designated  therein,  and  from  day  to  day, 
and  from  term  to  term,  and  from  time  to  time,  of  each  term 
until  the  final  sentence,  or  order  of  the  court,  to  answer  for  the 
offense  charged  (or  if  an  indictment  has  been  found  or  in¬ 
formation,  or  if  the  person  bound  is  a  witness,  to  testify  in 
the  case)  and  to  abide  such  final  sentence  or  order,  and  not  to 
depart  without  leave.7 

§  347.  Bonds  to  be  delivered  to  clerk. — All  recognizances 
taken  in  criminal  cases  shall  be  delivered  to  the  clerk  of  the 
court  before  which  the  accused,  or  witness,  is  bound  to  appear, 
on  or  before  the  day  mentioned  in  such  recognizance  for  his 
appearance.8 

No  bond  entered  into  shall  be  set  aside  or  declared  void  for 
want  of  form.8 

§  348.  Certain  rights  of  the  prisoner. — The  right  of  one  im¬ 
prisoned  for  crime  to  a  trial  within  the  time  fixed  by  sec.  18  of 
div.  13  of  the  criminal  code  continues  after  a  trial  has  been  had 
and  the  jury  has  disagreed ;  and  in  such  case  the  prisoner,  after 
his  remandment  to  prison,  is  entitled  to  another  trial  beginning 
to  run  from  the  date  of  such  disagreement. 

A  proceeding  or  trial  more  than  four  months  after  such  dis¬ 
agreement  is  irregular  and  the  sentence  therein  is  void.10 

An  application  for  the  discharge  of  a  prisoner  because  of  the 
failure  of  the  prosecution  to  bring  the  cause  to  trial  at  or  be- 

THurd’s  R.  S.  1908,  p.  774,  sec.  sHurd’s  R.  S.  1908,  p.  774,  sec. 
297.  302. 

^Hurd's  R.  S.  1908,  p.  774  sec.  u>People  v.  Jonas,  234  Ill.  56. 
303.  84  N.  E.  685. 
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fore  the  fourth  term  of  court,  as  provided  by  statute  should  be 
made  by  motion  when  the  case  is  called  for  trial.11 

Every  person  charged  with  treason,  murder  or  other  felon¬ 
ious  crime,  shall  be  furnished,  previous  to  his  arraignment, 
with  a  copy  of  the  indictment,  and  a  list  of  the  jurors  and  wit¬ 
nesses.  In  all  other  cases  he  shall,  at  the  requist  of  his  counsel, 
be  furnished  with  a  copy  of  the  indictment  and  a  list  of  the 
jurors  and  witnesses.12 

4 ‘Every  person  charged  with  a  crime  shall  be  allowed  coun¬ 
sel,  and  when  he  shall  state  upon  oath  that  he  is  unable  to  pro¬ 
cure  counsel,  the  court  shall  assign  him  competent  counsel, 
who  shall  conduct  his  defense.  In  all  cases  counsel  shall  have 
access  to  persons  confined,  and  shall  have  the  right  to  see  and 
consult  such  persons  in  private.13 

“Upon  the  arrignment  of  a  prisoner,  it  shall  be  sufficient, 
without  complying  with  any  other  form,  to  declare  orally,  by 
himself  or  his  counsel,  that  he  is  not  guilty;  which  plea  shall 
be  immediately  entered  upon  the  minutes  of  the  court  by  the 
clerk,  and  the  mention  of  the  arraignment  and  such  plea  shall 
constitute  the  issue  between  the  people  of  the  state  and  the 
prisoner.  And  if  the  clerk  neglects  to  insert  in  the  minutes 
the  said  arraignment  and  plea,  it  may  and  shall  be  done  at  any 
time  by  order  of  the  court,  and  then  the  error  or  defect  shall 
be  cured.  An  inquisition  before  the  grand  jury  is  a  “criminal 
case”  within  the  meaning  of  section  10  of  the  “bill  of  rights” 
providing  that  no  person  shall  be  compelled  in  any  criminal 
case  to  give  evidence  against  himself.14 

Sec.  8,  art.  2  of  the  constitution  providing  that  “no  person 
shall  be  held  to  answer  for  a  criminal  offense,  unless  on  on 
indictment  of  a  grand  jury,  except  in  cases  in  which  the  pun¬ 
ishment  is  by  fine  or  imprisonment  otherwise  than  in  the  peni- 


uPeople  (ex  rel.)  v.  Strassheim, 
228  Ill.  581.  81  N.  E.  1129. 

izHurd’s  R.  S.  1908,  p.  785,  sec. 
421. 


isHurd’s  R.  S.  1908,  p.  785,  sec. 
422. 

^People  v.  Argo,  237  Ill.  173. 
86  N.  E.  679. 
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tentiary,  etc.,  means,  except  in  cases  where  the  punishment  is 
by  fine  or  jail  sentence,  or  both.15 

Where  a  party  pleads  guilty,  the  effect  of  such  plea  must  be 
explained  to  the  prisoner.16 

In  all  cases  where  the  party,  on  being  arraigned,  stands  mute 
or  refuses  to  plead,  the  court  shall  order  the  plea  of  ‘‘not 
guilty”  entered  upon  the  minutes.17 

When  the  indictment  is  returned  the  party  is  arrested  on 
a  “capias”  he  either  gives  bond  for  his  appearance,  or  is  con¬ 
fined  in  jail.  When  court  convenes  the  prisoner  is  “ar¬ 
raigned,”  he  either  pleads  “guilty,”  or  “not  guilty;”  in  this 
case  we  will  assume  that  John  Doe  plead  “not  guilty.” 

Counsel  for  defendant  may  be  of  the  opinion  that  the  in¬ 
dictment  is  not  good,  in  which  event  he  may  file  a  motion  to 
quash. 


§  349. 


Motion  to  quash  the  indictment. 


In  the  Circuit  Court  of 
State  of  Illinois. 


.  County, 

Term,  A.  D.  19 . 


The  People  of  the  State  of  Illinois, 
vs. 

John  Doe, 


Indictment : 

Assault  with  intent  to 
murder 


Now  comes  the  defendant,  by  his  attorney,  and  moves  the 
court  to  quash  the  indictment  for  the  reason  and  because  it 
fails  to  charge  and  set  forth  sufficient  parts  to  constitute  the 

offense  of  assault  with  intent  to  murder  the  said . 

(Set  forth  any  other  grounds.) 

John  Brown, 
Attorney  for  Defendant. 


^People  v.  Glowacki,  236  Ill.  i^Hurd’s  R*  S.  1908,  p.  785,  sec. 
612.  86  N.  E.  368.  425. 

isHurd’s  R.  S.  1908,  p.  785,  sec. 

424. 
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No  exception  is  necessary  to  the  overruling  of  a  motion  to 
quash  the  indictment.18 

An  objection  that  the  grand  jury  was  irregularly  constituted 
is  not  preserved  for  review,  on  appeal,  by  a  motion  to  quash 
the  indictment,  “because  said  indictment  is  wholly  insufficient 
in  law  to  require  this  defendant  to  plead  thereto,”  since  to  be 
available  on  appeal,  the  motion  must  specifically  point  out  that 
the  grand  jury  was  not  legally  assembled.19 

All  exceptions  which  go  merely  to  the  form  of  an  indict¬ 
ment,  shall  be  made  before  trial  and  no  motion  in  arrest  of 
judgment,  or  writ  of  error,  shall  be  sustained,  for  any  matter 
not  affecting  the  real  merits  of  the  offense  charged  in  the  in¬ 
dictment.  No  indictment  shall  be  quashed  for  want  of  the 
words  with  force  and  arms’  or  of  the  occupation  or  place  of 
residence  of  the  accused,  nor  by  reason  of  the  disqualification 
of  any  grand  juror.20 

A  nolle  prosequi  as  to  the  only  manslaughter  count  is  not 
equivalent  to  a  verdict  of  not  guilty  of  manslaughter  upon  the 
murder  counts  of  the  indictment.21 

The  motion  to  “quash”  is  disposed  of  as  would  be  a  de¬ 
murrer  to  the  declaration  in  a  civil  suit.  If  the  motion  to 
quash  is  sustained,  the  prisoner  is  discharged.  (The  state’s 
attorney  may,  however,  file  a  complaint  before  a  justice  and 
have  the  party  bound  over  to  the  grand  jury,  and  again  in¬ 
dicted.)  We  will  assume  in  this  case  that  the  motion  to  quash 
was  overruled.  A  plea  of  misnomer  may  be  interposed  as 
follows : 


§  350.  Plea  of  misnomer.  (State  court.) 

In  the  Circuit  Court  of . County, 

State  of  Illinois. 

* . Term,  A.  D.  19 . 

isBaker  v.  People,  105  Ill.  452.  soHurd’s  R.  S.  1908,  p.  784,  sec. 
i^Berkenfield  v.  People,  191  Ill.  411. 

272.  61  N.  E.  96.  2ipe0ple  v.  McGinnis,  224  Ill. 

68.  86  N.  E.  687. 
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The  People  of  the  State  of  Illinois, 

YS. 

John  Doe, 


.Assault  with  intent,  etc. 


And  now  comes  George  Doe,  who  is  indicted  by  the  name  of 
J ohn  Doe,  in  his  own  proper  person  now  comes  into  court,  and 
having  heard  the  said  indictment  read,  says  that  he  was  bap¬ 
tized  by  the  name  of  George  Doe,  to-wit,  at .  in 

the  city  of . ,  in  the  state  of . .  and 

by  the  Christian  name  of  George ;  and  has  also  since  said  bap¬ 
tism,  been  called  by  the  Christian  name  of  George,  without 
this,  that  he,  the  said  George  Doe,  now  is,  or  at  any  time  hither¬ 
to  has  been  called  or  known  by  the  Christian  name  of  John, 
as  by  said  indictment  is  alleged,  and  this  the  said  George  Doe 
is  ready  to  verify;  wherefore  he  prays  judgment  of  said  in¬ 
dictment,  and  that  the  same  may  be  quashed,  etc. 

John  Brown, 
Attorney  for  Defendant. 


State  of  Illinois, 
County  of . . 


George  Doe,  the  defendant  in  this  prosecution,  makes  oath 
and  says  that  the  foregoing  plea  is  true  in  substance  and 
matter  of  fact,  and  that  the  defendant  herein  was  baptized  by 
the  name  of  George,  and  has  never  been  called  by  any  other 
Christian  name. 

(Signed.)  George  Doe, 


Subscribed  and  sworn  to  before  me  this 
. ,  19.... 


day  of 


(Notary  Public)  Clerk. 

There  is  no  material  variance  between  an  indictment  for 
bigamy  which  charges  the  name  of  the  defendant’s  wife  to  be 
“ Sarah  Staunton”  and  proof  showing  the  name  to  be  “ Sarah 
Stanton.”22 

szpeople  v.  Spoor,  235  Ill.  230. 

85  N.  E.  207. 
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Defense  of  misjoinder  and  misnomer  must  be  raised  at  the 
earliest  possible  moment.  It  can  not  be  interposed  after  plea 
to  the  merits  has  been  filed.23 

§351.  Replication  to  plea  of  misnomer. 

In  the  Circuit  Court  of . . County, 

State  of  Illinois. 

. Term,  A.  D.  19 . 

The  People  of  the  State  of  Illinois,  'i 

vs.  ^Assault  with  intent,  etc. 

John  Doe,  J 

And  hereupon  F.  T.,  the  state’s  attorney  who  prosecutes  such 
cause  in  behalf  of  the  people,  says  that  the  indictment,  by 
reason  of  anything  the  said  George  Doe  in  his  said  plea  alleged, 
ought  not  to  be  quashed,  because  the  said  George  Doe,  long 
before  and  at  the  time  of  the  filing  of  such  indictment  was, 
and  still  is,  known  by  the  name  of  John  Doe  as  by  the  name 

of  George  Doe,  at,  to-wit,  . ,  in  the  county  of 

. ,  in  the  state  of  Illinois,  and  this  the  said  F.  T. 

prays  may  be  inquired  of  by  the  country,  etc. 

F.  T., 

State’s  Attorney. 

If  upon  the  replication  counsel  for  the  defendant  (John  Doe 
or  George  Doe)  desire  to  take  issue,  he  should  plead. 

‘‘And  the  defendant  doth  the  like.” 

(Signed.)  John  Brown, 
Attorney  for  Defendant. 

Or  perhaps  the  defendant  has  already  been  prosecuted  for 
the  same  alleged  crime,  in  such  case  the  defendant  will  prob¬ 
ably  file  a, 

§  352.  Plea  of  former  jeopardy. 

In  the  Circuit  Court  of .  County, 

State  of  Illinois. 

. Term,  A.  D.  19 . 

23People  y.  O’Connor  (ex  rel.), 

239  Ill.  272.  87  N.  E.  1016. 

-26 
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The  People  of  the  State  of  Illinois,  ^ 

vs.  lAssault  with  intent,  etc. 

John  Doe,  J 

And  the  said  John  Doe,  in  his  own  proper  person,  now  comes 
into  court,  and  having  heard  the  said  indictment  read,  and  pro¬ 
testing  that  he  is  not  guilty  of  the  crime  charged  in  the  said 
indictment,  says  that  the  People  of  the  State  of  Illinois  ought 
not  to  further  prosecute  the  said  indictment  against  the  said 
John  Doe  in  respect  to  the  offense  in  said  indictment  mentioned, 

because  he  says  that  heretofore,  to-wit,  at  the . term 

of  the  Circuit  Court  of . county,  state  of  Illinois, 

he  was  charged  and  tried  for  said  same  offense,  as  the  follow¬ 
ing  will  appear.  (Here  set  forth  the  former  cause,  judgment 
and  conviction  verbatim)  proceeding  as  follows:  As  by  the 
record  thereof,  in  the  said  court  having  been  entered  fully  ap¬ 
pears;  which  said  judgment  and  conviction  still  remains  in 
full  force  and  effect,  and  not  in  any  respect  reversed  or  made 
void. 

And  the  said  John  Doe  further  says  that  the  said  George 
Doe  and  John  Doe  so  indicted  and  convicted  are  one  and  the 
same  person,  and  not  other  and  different  persons. 

And  the  said  John  Doe  further  says  that  the  crime  charged 
of  which  the  said  George  Doe  was  so  indicted  and  convicted, 
as  aforesaid,  and  the  crime  charged  for  which  he  is  now  in¬ 
dicted  as  John  Doe  are  one  and  the  same  crime  and  not  other 
or  different  crimes  and  one  and  the  same  person  and  not  dif¬ 
ferent  persons;  and  this  the  said  John  Doe  is  ready  to  verify. 

Wherefore,  he  prays  judgment  as  the  People  of  the  State  of 
Illinois  ought  not  to  further  prosecute  the  said  indictment 
against  the  said  John  Doe  in  respect  to  said  offense  in  said  in¬ 
dictment  mentioned  and  the  said  John  Doe  may  be  dismissed 
and  discharged  from  the  same. 

John  Brown, 
Attorney  for  Defendant. 
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State  of  Illinois, 

County  of . 

John  Doe,  the  defendant  in  the  above  entitled  cause,  makes 
oath  and  says  that  the  foregoing  plea  is  true  in  substance  and 
in  fact. 

(Signed.)  John  Doe. 

Subscribed  and  sworn  to  before  me  this . day  of 

. ,  19.... 


(Notary  Public)  Clerk. 

Former  acquittal  on  the  charge  of  robbery  can  not  be  pleaded 
in  bar  of  an  indictment  for  burglary  with  intent  to  murder, 
although  the  same  transaction  is  the  basis  for  both  indict¬ 
ments.24 

Where  a  person  committed  for  crime,  has  obtained  from  the 
court  where  the  indictment  is  pending,  an  order  for  his  dis¬ 
charge  for  want  of  a  speedy  trial,  but  is  held  in  the  custody  of 
the  sheriff  under  a  second  indictment  for  the  same  offense,  the 
writ  of  habeas  corpus  is  the  proper  remedy  to  enforce  the  order 
of  the  court  entitling  him  to  a  discharge.25 

The  state’s  attorney  may  take  issue  on  the  foregoing  plea, 
or  he  may  demur  as  follows: 


§  353. 


Demurrer  to  plea  of  former  jeopardy. 

In  the  Circuit  Court  of .  County, 

State  of  Illinois. 


Term,  A.  D.  19 


The  People  of  the  State  of  Illinois, 
vs. 

John  Doe, 


j-  Assault  with  intent,  etc. 


And  F.  T.,  state’s  attorney  for  said  county,  who  prosecutes 
on  behalf  of  the  People  of  the  State  of  Illinois,  after  the  said 
plea  of  the  said  John  Doe,  by  him  pleaded  herein,  says  that 


2*Nagel  v.  People,  229  Ill.  59S.  2speople  (ex  rel.)  v.  Heider,  225 
82  N.  E.  315.  ’  Ill.  347.  80  N.  E.  291. 
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the  same  and  the  matters  therein  contained  in  manner  and 
form  as  the  same  are  therein  pleaded  and  set  forth,  are  not 
sufficient  in  law  to  bar  or  preclude  the  People  of  the  State  of 
Illinois  from  prosecuting  the  said  indictment  against  the  said 
John  Doe  and  that  the  People  of  the  State  of  Illinois  are  not 
bound  by  the  law  of  the  land  to  answer  the  same,  and  this  the 
said  F.  T.,  who  prosecutes  as  aforesaid,  is  ready  to  verify. 

Wherefore  for  want  of  sufficient  plea  in  this  behalf  the  said 
F.  T.,  for  the  People  of  the  State  of  Illinois,  prays  judgment, 
and  that  the  said  John  Doe  may  be  convicted  of  the  premises 
of  the  said  indictment  specified. 

(Signed.)  T.  F., 
State’s  Attorney. 

If  the  foregoing  demurrer  should  be  overruled,  the  state’s 
attorney  may  then  file  his  replication  as  he  did  to  the  plea  of 
misnomer. 

§  354.  Trial  proceedings — Selection  of  a  jury,  etc. — An 

affidavit  for  continuance  in  a  criminal  case  on  the  ground  of 
the  absence  of  a  material  witness,  the  state’s  attorney,  or  the 
defendant,  shall  not  be  required  to  admit  the  absolute  truth  of 
the  matter  set  up  in  the  affidavit,  but  only  that  such  absent  wit¬ 
ness,  if  present  would  testify  as  alleged ;  if  such  testimony  is 
admitted  no  continuance  shall  be  granted.  The  court  may  re¬ 
quire  the  opposite  party  to  admit  the  truth  absolutely.26 

(For  form  of  continuance,  see  Sec.  224  ante.) 

The  case  is  then  set  down  for  trial,  a  jury  is  selected,  after 
which  the  state’s  attorney  makes  a  statement  on  behalf  of  the 
people.  Counsel  for  defendant  will  follow  with  a  statement  of 
what  the  defendant  expects  to  prove.  In  some  courts  the  prac¬ 
tice  is  for  the  defendant  to  wait  until  the  state  closes  before 
making  a  statement. 

The  state’s  attorney  may  read  the  bill  of  particulars  to  jury 
in  his  opening  statement.  It  is  not  reversible  error  to  allow  the 
jury  to  take  the  bill  of  particulars  to  the  jury  room.27 

zeHurd’s  R.  S.  1908,  p.  786,  sec.  ziCooke  v.  People,  231  Ill.  9-10. 
428a.  82  N.  E.  863. 
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Admissions  of  the  accused  on  a  former  trial  may  be  proved 
on  second  trial,  though  he  does  not  testify  on  the  latter  trial.28 

The  witnesses  are  then  sworn.  If  counsel  desires  to  take  ad¬ 
vantage  of  incompetent  or  irrelevant  testimony,  he  must  ob¬ 
ject,  if  overruled,  have  an  exception  noted.  Voluntary  state¬ 
ments,  made  by  a  defendant  before  and  after  a  preliminary 
examination,  are  admissible  in  evidence  when  made  to  the 
magistrate  who  conducted  the  preliminary  examination.29 


§  355.  Peremptory  instruction — Defense. — After  the  people 

announce  the  people  rest,  it  is  customary  for  counsel  for  the 
defense  to  offer  the  peremptory  instruction,  to  find  the  de¬ 
fendant  not  guilty.  If  given,  the  defendant  is  ordered  dis¬ 
charged.  If  the  motion  is  overruled,  he  will  introduce  his 
testimony,  then  announce,  defendant  rests.  Counsel  will  then 
probably  renew  the  motion  to  instruct  the  jury  to  find  the  de¬ 
fendant  not  guilty.  If  the  peremptory  instruction  is  not  re¬ 
newed  at  the  close  of  all  of  the  evidence  it  is  considered  as 
having  been  waived.80  If  overruled,  the  next  step  is  to  in¬ 
struct  the  jury. 

To  have  the  court  pass  upon  controverted  questions  of  fact 
on  a  peremptory  instruction  would  deprive  the  defendant  of 
his  constitutional  right  of  trial  by  jury.31 

Counsel  for  the  people  should  only  offer  such  instructions  as 
correctly  express  the  law,  otherwise  in  the  event  of  a  convic¬ 
tion  by  the  jury,  the  court  will  be  compelled  to  award  a  new 
trial.  Counsel  for  the  defendant  on  the  other  hand  will  no 
doubt  offer  a  number  of  instructions,  some  of  which  correctly 
express  the  law,  others  that  do  not. 

It  is  the  duty  of  the  trial  judge  to  ferret  out  the  good  ones, 
and  discard  the  bad,  but  in  the  limited  time  allowed  the  judge 
is  liable  to  refuse  an  instruction  that  should  have  been  given, 


zsMiller  v.  People,  216  Ill.  309. 
74  N.  E.  743. 

29Hardy  v.  United  States,  186 
U.  S.  224.  22  S.  Ct.  889.  46  L.  ed. 
1137. 


soLake  ,Shore  &  M.  S.  R.  Co.  v. 
Richards,  152  Ill.  59.  38  N.  E. 

773. 

siCrowe  v.  People,  92  Ill.  231-5. 
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or  give  one  that  should  have  been  refused,  and  in  the  event  of 
conviction  the  error  may  be  such  as  to  entitle  the  defendant 
to  a  new  trial.  In  a  criminal  case  the  jury  are  the  judges  of 
the  law  and  the  facts.32  In  a  criminal  case  therefore  counsel 
may  read  to  the  jury  from  the  statute,  supreme  court  decisions, 
etc. 

Every  person  arraigned  for  any  crime  punishable  with  death 
or  imprisonment  in  the  penitentiary  for  life  shall  be  admitted 
on  his  trial  to  a  peremptory  challenge  of  twenty  jurors  and  no 
more,  if  punishable  by  imprisonment  to  exceed  eighteen  months, 
ten ;  in  all  other  criminal  trials  to  six.33 

The  time  of  commencing  criminal  prosecutions  is  governed 
by  statute.34 

The  time  begins  to  run  from  the  commission  of  the  offense, 
not  from  the  time  it  was  discovered. (a) 

In  this  case  we  will  assume  that  the  jury  believes  the  defend¬ 
ant  guilty  and  render  the  following  verdict : 

“We,  the  jury,  find  the  defendant,  John  Doe,  guilty  of  as¬ 
sault  with  a  deadly  weapon  with  intent  to  commit  murder  as 

charged  in  the  indictment  (or  the . count)  and  we 

find  his  age  to  be . years.” 

Signed  by  the  jurors,  or  by,  John  Jones,  foreman. 


§  356. 


Motion  in  arrest  of  judgment. 

In  the  Circuit  Court  of  .  County, 

State  of  Illinois. 


Term,  A.  D.  19 


The  People  of  the  State  of  Illinois,  1 

vs.  [-Motion  in  arrest  of  judg- 

John  Doe,  J  ment. 


And  now  comes  the  defendant,  by  his  attorneys,  and  moves 
the  court  to  arrest  the  judgment,  for  the  following  reasons: 


szHurd’s  R.  S.  1908,  p.  786,  sec. 
431;  Juretich  v.  People,  223  Ill. 
484-5.  79  N.  E.  181. 

33Hurd’s  R.  S.  1908,  p.  786,  sec. 
432. 


34Hurd’s  R.  S.  1908,  p.  775. 
(a)Baschleben  v.  People,  188 
Ill.  261.  58  N.  E.  946. 
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1.  The  indictment  is  not  specific  enough ;  it  is  insufficient 
at  law. 

2.  The  Verdict  of  the  jury  was  not  propely  drawn,  or  in  the 
proper  form. 

3.  The  verdict  was  rendered  by  a  jury  composed  of  eleven 
men  instead  of  twelve,  as  provided  for  by  the  constitution. 

4.  And  for  other  good  and  sufficient  reasons. 

(Set  forth  any  other  reasons.) 

John  Brown, 
Attorney  for  Defendant. 

If  the  motion  in  arrest  is  overruled,  counsel  should  then  call 
the  court’s  attention  to  the  motion  for  a  new  trial,  or  such 
motion  may  be  considered  as  having  been  waived.86 

It  is  not  necessary  to  except  to  the  decision  of  a  court  in 
overruling  a  motion  in  arrest  of  judgment.0’6 

A  judgment  of  conviction  which  has  been  arrested  on  de¬ 
fendant’s  motion  does  not  bar  a  second  prosecution.87 

The  failure  of  an  indictment  for  perjury  to  state  the  name 
of  the  officer  before  whom  the  perjury  was  committed  is  a 
matter  of  substance  and  ground  for  arrest.38 

A  motion  in  arrest  of  judgment  in  a  criminal  case  can  not 
be  sustained  for  any  matter  not  affecting  the  real  merits  of  the 
offense  charged  in  the  indictment.89 

Defense  of  former  acquittal  can  not  be  raised  by  a  motion 
in  arrest  of  judgment.40 

A  motion  in  arrest  comes  too  late  after  sentence.41 

Failure  of  a  verdict  on  an  indictment  for  larceny  to  find  the 
value  of  the  stolen  property  is  ground  for  arrest  of  jugment.42 

Motion  in  arrest  of  judgment  does  not  raise  the  question  of 
the  sufficiency  of  the  bill  of  particulars,  nor  the  question  of  a 
variance  between  the  evidence  and  the  bill,  as  the  question  of 


ssLewiston  (Town  of)  v.  Proc¬ 
tor,  27  Ill.  414. 

3«Nichols  v.  People,  40  Ill.  395. 
37Bedee  v.  People,  73  Ill.  320. 
3»Kerr  v.  People,  42  III.  307. 
3»Young  v.  People,  193  Ill.  236. 
61  N.  E.  1104. 


^opeople  v.  McGinnis,  234  Ill. 
68.  84  N.  E.  687. 

Perry  v.  People,  14  Ill.  496. 
^Highland  v.  People,  22  Ill.  (1 
Scam.)  392. 
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variance  arises  upon  the  evidence  and  can  only  be  shown  by  a 
bill  of  exceptions. 

The  indictment  which  is  the  charge  upon  which  the  defend¬ 
ant  is  tried,  can  neither  be  helped  nor  hurt  by  the  bill  of  par¬ 
ticulars.43 

Perjury:  In  a  prosecution  for  perjury,  the  exact  words  in 
the  indictment  need  not  be  proven ;  the  substance  will  do.44 

Larceny :  An  averment  in  an  indictment  as  to  value,  should 
state  market  value.  Failure  to  so  allege  is  sufficient  to  arrest 
judgment.45 

A  defendant  who  shows,  from  the  examination  of  a  juror 
that  he  has  formed  an  opinion  of  the  defendant’s  guilt  which  it 
will  require  evidence  to  remove,  and  accepts  him  without  inter¬ 
posing  a  challenge  has  no  cause  to  complain.46 


§  357. 


Motion  for  new  trial,  criminal  case,  state  court. 

In  the  Circuit  Court  of .  County, 

State  of  Illinois. 


Term,  A.  D.  19 


The  People  of  the  State  of  Illinois, 
vs. 

John  Doe, 


j" Assault  with  intent  to  kill. 


Now  comes  the  defendant,  by  his  attorney,  and  moves  the 
court  to  set  aside  the  verdict  of  the  jury  and  grant  a  new  trial 
for  the  following  reasons,  to-wit: 

1.  The  verdict  of  the  jury  is  contrary  to  the  law. 

2.  The  verdict  of  the  jury  is  contrary  to  the  evidence. 

3.  The  court  erred  in  giving  to  the  jury  on  behalf  of  the 
People  instructions  Nos.  4  and  6. 

4.  The  court  erred  in  refusing  to  give  to  the  jury  on  behalf 
of  the  defendant  instructions  Nos.  12  and  14. 


43People  v.  Depew,  237  Ill.  574. 
86  N.  E.  1090. 

44Maritinatis  v.  People,  223  Ill 
L17.  79  N.  E.  55. 


^People  v.  Silbertrust,  236  Ill 
144.  86  N.  E.  203. 

^Clifford  v.  People,  229  Ill.  633. 
82  N.  E.  343. 
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5.  The  court  erred  in  proceeding  with  the  trial  of  the 
cause  with  only  eleven  jurors. 

6.  The  court  erred  in  compelling  defendant  to  submit  to  a 
trial  by  a  jury,  a  number  of  whom  were  so  partial  and  biased 
as  to  be  unable  to  give  him  a  fair  and  impartial  trial,  as  the 
court  may  observe  from  the  reading  of  the  affidavits  filed 
herewith  and  made  a  part  of  such  motion,  contrary  to  the 
constitution  of  the  United  States,  sec . . . . ,  art .... 

(File  affidavits.) 

7.  The  court  erred  in  not  granting  the  defendant  a  new 
trial. 

8.  The  court  erred  in  not  giving  the  peremptory  instruc¬ 
tions. 

9.  And  for  other  good  and  sufficient  reasons. 

(Add  any  other  grounds.) 

John  Brown, 
Attorney  for  Defendant. 

The  motion  for  new  trial,  or  motion  in  arrest,  must  be  made 
before  final  judgment  is  entered ;  the  motion  may  be  made  any 
time  before  adjournment  of  the  term.47 

If  the  motion  for  a  new  trial  is  overruled,  it  must  appear 
that  the  ruling  was  excepted  to;  counsel  should  then  call  the 
court’s  attention  to  the  motion  in  arrest,  if  one  has  been  filed.48 

A  motion  in  arrest  of  judgment  should  not  precede  the  mo¬ 
tion  for  a  new  trial. (b) 

§  358.  Exceptions  to  be  taken  to  ruling  of  court. 

“Exceptions  taken  to  decisions  of  any  court  in  this  state 
overruling  motions  in  arrest  of  judgment,  for  new  trials,  or 
for  continuances,  or  change  of  venue,  shall  be  allowed  in  crim¬ 
inal  cases  and  in  penal  and  qui  tarn  actions;  and  the  party 
excepting  to  such  decisions  may  assign  the  same  as  error,  in 
the  same  manner  as  in  civil  cases.49 

^Hurd’s  R-  S.  1908,  p.  1630,  sec.  48Lewiston  (Town  of)  v.  Proc- 
77.  The  practice  act  should  be  tor,  27  Ill.  414. 
amended  to  require  a  motion  for  (b)4  Chitty’s  Gen’l.  Pr.,  p.  77. 
new  trial,  or  motion  in  arrest  of  4»Hurd’s  R.  S.  1908,  p.  1631,  sec. 
Judgment  to  be  filed  within  ten  84. 
days  after  a  verdict. 
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In  order  to  present  to  the  supreme  court  the  question  whether 
a  verdict  in  a  criminal  case  is  against  the  preponderance  of 
the  evidence,  it  is  necessary  for  the  defendant  to  make  a  motion 
for  a  new  trial,  except  to  the  ruling  denying  the  motion  and 
preserve  that  exception  by  the  bill  of  excptions,  and  it  is  not 
sufficient  that  the  clerk,  in  writing  up  the  judgment,  recites 
the  denial  of  the  motion  and  the  taking  of  an  exception.50 

Though  a  verdict  on  an  indictment  contained  several  counts 
so  defective  as  to  operate  as  an  ecquittal  of  some  counts,  de¬ 
fendant,  by  moving  for  a  new  trial,  waives  the  irregularities, 
and  on  the  trial  granted  on  such  motion,  he  may  be  put  on  trial 
on  all  the  counts.51 

If  on  an  indictment  for  murder,  a  verdict  is  found  for  man¬ 
slaughter,  if  the  accused  seeks  and  obtains  a  new  trial,  he  will 
only  be  tried  for  the  offense  of  which  he  was  found  guilty.52 

The  distinction  between  robbery  and  larceny  from  the  person 
lies  in  the  force  and  intimidation  used,  and  if  the  article  is  so 
attached  to  the  person  or  clothes  as  to  create  resistance,  how¬ 
ever  slight,  or  if  there  be  a  struggle  to  keep  it,  the  taking  is 
robbery.53 

Improper  remarks  of  the  state’s  attorney  in  argument  can 
not  be  reviewed  where  there  is  no  objection  at  the  time  and 
no  ruling  of  the  trial  court  upon  the  subject.64 

If  the  attorney  for  the  defendant  on  trial  for  murder  makes 
no  objection  to  a  challenge  to  the  accused  by  the  state’s  at¬ 
torney  in  which  he  said  “If  you  do  I  will  put  a  noose  around 
your  neck,”  there  is  nothing  for  this  court  to  consider.  In 
this  case  the  defendant  vras  found  guilty  of  murder  and  sen¬ 
tenced  to  be  hanged — writ  of  error  and  supersedeas  awarded 
by  the  supreme  court,  the  judgment  was,  however,  affirmed. 
The  error  was  manifest,  but  the  counsel  had  failed  to  take 
advantage  of  it.65 


sopeople  v.  Moritz,  238  Ill.  494. 
87  N.  E.  348. 

siHudson  v.  People,  29  Ill.  App. 
454. 

32Brennan  v.  People,  15  Ill.  511. 
63People  v.  Campbell,  234  III. 


391.  84  N.  E.  1035. 

54Smith  v.  People,  143  Ill.  117. 
31  N.  E.  599. 

^Clifford  v.  People,  229  Ill.  633. 
82  N.  E.  343. 
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Instruction  and  rulings  on  evidence  not  excepted  to  are  not 
subject  to  review.56 

If  competent  proof  clearly  justifies  the  verdict  in  a  criminal 
case,  the  fact  that  incompetent  testimony  was  admitted  is  not 
necessarily  ground  for  reversal.67 

Improper  remarks  by  the  state ’s  attorney  are  not  ground  for 
reversal  if  withdrawn  and  the  jury  are  instructed  to  disre¬ 
gard  them.58 

The  overruling  of  a  challenge  for  cause  is  not  reversible  error 
if  the  defendant’s  peremptory  challenges  be  not  exhausted.69 

Reversible  error  when  the  facts  in  a  murder  case  are  close, 
where  the  court  intimates  in  the  instructions  at  there  being 
such  a  thing  as  a  cowardly  defense ;  nor  should  the  jury  be  told 
to  give  the  defendant’s  testimony  only  such  credit  as  his  con¬ 
duct  and  demeanor  would  justify.60 

A  conviction  will  be  reversed  for  a  reference  by  the  prose¬ 
cuting  attorney  to  the  defendant’s  failure  to  testify,  unless  the 
proof  of  guilt  is  so  clear  and  conclusive  that  the  court  can  say 
without  hesitation  that  the  defendant  was  not  harmed  by  such 
reference.61 

It  is  error  for  the  court  not  to  give  counsel  reasonable  time 
in  which  to  prepare  a  motion  for  a  new  trial,  or  motion  in 
arrest.62 

If  a  verdict  of  guilty  is  general  and  there  are  any  good  counts 
in  the  indictment  to  which  the  evidence  is  applicable  the  ver¬ 
dict  will  be  presumed  to  be  based  upon  the  sufficient  counts.63 

There  is  no  such  thing  as  a  proposition  of  law  in  a  criminal 
case.  These  apply  when  a  case  is  tried  without  a  jury  only.64 


seHobbs  v.  People,  183  Ill.  336. 
55  N.  E.  692. 

sTJennings  v.  People,  189  Ill. 
320.  59  N.  E.  515. 

esHenry  v.  People,  198  Ill.  162 
65'  N.  E.  120. 

sfGott  v.  People,  187  Ill.  249. 
58  N.  E.  293;  Spies  v.  People,  122 
Ill.  1.  12  N.  E.  865.  17  N.  E.  898; 
Collins  v.  People,  103  Ill.  21. 


eopeople  v.  McGinnis,  234  Ill.  68. 
84  N.  E.  687. 

eiSahlinger  v.  People,  102  Ill. 
241. 

62Neathery  v.  People,  227  Ill. 
110.  81  N.  E.  116. 

«3Koser  v.  People,  224  Ill.  201. 
79  N.  E.  615. 

^Jacobs  v.  People,  218  Ill.  500-2. 
75  N.  E.  1034. 
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A  new  trial  will  not  be  granted  because  of  newly  discovered 
evidence  unless  diligence  has  been  shown.65 

If  the  motion  for  new  trial  (and  motion  in  arrest,  if  one 
filed)  is  overruled,  the  court  will  then  enter  judgment  on  the 
verdict  and  pass  sentence,  to  which  ruling  counsel  for  the  de¬ 
fendant  excepts.  Counsel  for  the  defendant  will  make  it  known 
that  the  defendant  will  appeal.  (Writ  of  error  is  the  mode.) 
The  record  is  then  put  in  shape.  The  statute  declares  that  in 
all  criminal  cases  where  sentence  is  not  death,  writ  of  error 
shall  issue  as  a  matter  of  right.66  Writ  of  error  will  lie  for 
three  years  after  entry  of  order  of  judgment.67  The  statute 
provides  that  in  all  criminal  cases,  if  below  the  grade  of 
felony,  appeal  shall  be  taken  directly  to  the  appellate  court,  in 
all  criminal  cases  above  the  grade  of  misdemeanor,  and  cases  in 
which  a  franchise  or  freehold,  or  the  validity  of  a  statute,  or 
construction  of  the  constitution  is  involved  and  in  all  cases 
relating  to  revenue,  or  in  which  the  state  is  interested  as  a  party 
or  otherwise,  shall  be  taken  directly  to  the  supreme  court.68 

Under  the  statute  “felony  is  an  offense  punishable  with  death 
or  by  imprisonment  in  the  penitentiary.”  Every  other  offense 
is  a  misdemeanor.69 

The  people  are  not  required  to  prove  the  defendant  guilty 
beyond  the  possibility  of  a  doubt.70 

If  the  prisoner  desires  his  release  pending  the  writ  of  error 
and  it  is  a  bailable  case,  the  record  should  be  put  in  shape  so 
that  the  party  may  be  released  pending  writ  of  error — upon  the 
execution  of  an  appearance  bond.71 


§  359.  Felony — Misdemeanor. — The  charge  in  the  indict¬ 
ment  being  intent  to  kill,  and  we  find  that  the  statute  de- 


espeople  v.  Probst,  237  Ill.  390 
86  N.  E.  588. 

66Hurd’s  R.  S.  1908,  p.  790,  sec. 
460. 

e^Hurd’s  R.  1908,  p.  1637,  sec. 

117. 

esHurd’s  R.  S.  1908,  p.  1637,  sec. 

118. 


esPeople  v.  Glodo,  12  Ill.  App. 
348;  People  v.  John  York  Co.,  80 
Ill.  App.  162. 

^people  v.  Depew,  237  Ill.  574- 
80.  86  N.  E.  1090. 

TiHurd’s  R.  S.  1908,  p.  790,  sec. 
463. 
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dares  than  “an  assault  with  intent  to  commit  murder  shall 
subject  the  offender  to  imprisonment  in  the  penitentiary  for 
a  term  of  not  less  than  one,  or  more  than  fourteen  years.”  If 
the  defendant  was  found  guilty  under  this  count,  then  he  was 
guilty  of  a  felony,  and  appeal  would  lie  direct  to  the  supreme 
court.  If,  however,  there  was  a  second  count  charging  “as¬ 
sault  with  a  deadly  weapon,  etc.,  and  the  defendant  was  found 
guilty  under  that  count,  it  would  be  a  misdemeanor  and  appeal 
would  lie  to  the  appellate  court.”  In  this  case  we  will  assume 
that  the  appeal  will  lie  to  the  appellate  court. 

The  people  have  no  right  to  an  appeal  in  criminal  cases ;  nor 
shall  they  have  the  right  to  a  writ  of  error,  nor  to  a  new  trial.72 

The  only  method  of  review  in  a  criminal  case  is  by  writ  of 
error. 

§  360.  The  mode  of  appeal  in  criminal  cases  is  by  writ  of 
error — Bill  of  exceptions — Criminal  cases. — Counsel  for  de¬ 
fendant  should  then  request  the  court  reporter  to  transcribe 
the  testimony  of  the  various  witnesses  and  prepare  the  bill  of 
exceptions,  which  should  contain: 

1.  The  convening  order  of  court. 

2.  The  indictment. 

3.  The  motion  to  quash. 

4.  The  testimony  of  the  various  witnesses. 

5.  The  instructions  (given  and  refused). 

6.  The  verdict  of  the  jury. 

7.  The  motion  for  a  new  trial  (including  affidavits,  if  any 
filed). 

8.  Motion  in  arrest. 

9.  A  certified  copy  of  the  judgment,  the  mittamus. 

10.  Certificate  of  clerk.  (Seal.) 

Exceptions  may  be  taken  in  criminal  cases,  and  bills  of  ex¬ 
ceptions  shall  be  signed  and  sealed  by  the  judge,  and  entered 

72Hurd’s  R.  S.  1908,  p.  787,  sec.  (c) Perry  v.  People,  14  Ill.  439; 
437;  People  v.  Glodo,  12  Ill.  App.  Frank  v.  People,  77  Ill.  531. 

398;  People  v.  John  York  Co.,  80 
Ill.  App.  162. 
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of  record,  and  error  may  be  assigned  thereon  by  the  defendant, 
the  same  as  in  civil  cases.73 

Writ  of  error  does  not  lie  in  criminal  case  until  after  sen¬ 
tence,  the  sentence  must  appear  of  record. 

Counsel  should  see  that  the  bill  of  exceptions  is  signed  and 
sealed  by  the  judge.  He  may  then  appeal,  writ  of  error  in 
criminal  cases  is  the  mode.  The  only  mode  by  which  the  mo¬ 
tion  for  a  new  trial  can  be  preserved  is  by  the  bill  of  excep¬ 
tions.74 

A  bill  of  exceptions  need  not  be  sealed. (d) 

Every  fact,  motion  overruled,  etc.,  must  be  preserved  either 
in  the  bill  of  exceptions  or  in  the  record.75 

It  is  well  settled  law  that  the  court  of  appellate  jurisdiction 
can  not  look  outside  of  a  bill  of  exceptions  to  learn  what  took 
place  in  the  court  below.76 

The  motion  for  a  new  trial,  the  ruling  thereon,  and  the  ex¬ 
ceptions  to  the  ruling  must  be  shown  by  the  bill  of  exceptions. 
It  is  not  sufficient  if  it  appears  in  the  record.77 

If  a  motion  in  arrest  of  judgment  was  filed,  it,  too,  should  be 
incorporated  in  the  bill  of  exceptions. 

A  motion  to  quash  the  indictment,  not  incorporated  in  the 
bill  of  exceptions  is  not  a  part  of  the  record.78 

An  entry  in  the  minutes  of  the  clerk  that  an  exception  was 
taken  is  not  sufficient  to  supply  the  omission  thereof  in  the 
bill  of  exceptions.79 

To  statements  made  by  the  prosecuting  attorney  in  his 
opening  and  closing  arguments,  an  exception  must  be  taken; 
a  ruling  had,  this  must  appear  in  the  bill  of  exceptions.80 


73Hurd’s  R.  S.  1908,  p.  787,  sec. 
437. 

(a) Hill  v.  People,  10  N.  Y.,  463. 
(d)Laws  1907,  page  459,  sec.  81. 
74Dachsenbuehler  v.  People,  89 
Ill.  App.  493;  Harris  v.  People, 
130  Ill.  457.  22  N.  E.  826. 

^McKinney  v.  People,  7  Ill.  (2 
Gil.)  540-52. 


76Matson  v.  People  (ex  rel.), 
50  Ill.  App.  210. 

77Graham  v.  People,  115  Ill.  566 
4  N.  E.  790. 

78Hiler  v.  People,  156  Ill.  511. 
41  N.  E.  181. 

7»Tarble  v.  People,  111  Ill.  120. 
soClark  v.  People,  224  Ill.  554-64 
79  N.  E.  941. 
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In  the  event  of  a  dispute  as  to  what  the  bill  of  exceptions 
should  contain,  the  matter  is  submitted  to  the  judge  who  tried 
the  case.81 

Writ  of  error  is  the  only  method  by  which  a  criminal  case 
can  be  reviewed  in  the  appellate  or  supreme  court. (b) 

Writ  of  error  does  not  lie  to  a  verdict ;  it  only  lies  to  a  judg¬ 
ment  or  decree. (c) 

The  allowance  of  a  writ  of  error  in  a  capital  case  does  not 
deprive  the  lower  court  of  its  jurisdiction,  but  only  stays  its 
authority  to  act  pending  writ  of  error. 

§  361.  Procedure  when  the  defendant  is  in  jail,  or  the  peni¬ 
tentiary. — After  the  defendant  has  been  found  guilty,  he  is 
taken  in  charge  by  the  officer,  or  the  sheriff  may  have  turned 
him  over  to  the  warden  of  the  penitentiary. 

As  a  usual  thing  the  sheriff  will  retain  the  prisoner  in  his 
charge  for  a  few  days  if  he  is  informed  that  an  appeal  is  con¬ 
templated  and  that  efforts  are  being  made  to  have  the  court 
fix  an  appearance  bond. 

The  record  is  now  made  up,  after  which  counsel  makes  an 
abstract,  typewritten  will  do,  to  avoid  the  delay  of  printing, 
then  have  a  bond  to  pay  the  costs  of  appeal  prepared — the  sure¬ 
ties  must  qualify.  The  bond  is  usually  for  $200.  The  record, 
abstract  and  bond  are  presented  to  the  appellate  court,  to¬ 
gether  with  the  praecipe  for  writ  of  error.  If  the  appellate 
court  is  not  in  session,  then  present  the  same  to  two  of  the 
judges  thereof,  who  after  an  examination  may  order  that 
writ  of  error  issue,  and  the  same  be  made  a  supersedeas, 
and  the  said  John  Doe  is  hereby  ordered  released  upon  his 
giving  an  appearance  bond  (recognizance)  in  the  sum  of 
$ . 


siPeople  (ex  rel.)  v.  Chytraus 
183  Ill.  190-2.  55  N.  E.  666. 

(b)  Anderson  v.  People,  28  Ill. 
App.,  317;  French  v.  People,  77 
Ill.,  531;  Smith  v.  People,  98  Ill., 
407. 


(c) Roach  v.  Suiter,  51  Ga.,  169. 

(d) Berteet  v.  People,  70  Ill., 
171-3. 
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As  already  stated,  the  supersedeas  does  not  release  the 
prisoner,  it  is  notice  that  his  case  has  been  appealed,  and  signi¬ 
fies  that  if  he  gives  such  appearance  bond,  he  may  be  released 
pending  writ  of  error. 

§  362.  Form  of  appearance  bond  when  appealing  from  the 
trial  court  to  a  higher  court. 

In  the  Circuit  Court  of . County, 

State  of  Illinois. 

. Term,  A.  D.  19 . 

John  Doe, 

Plaintiff  in  Error, 

vs.  Error  to  the  Circuit  Court  of . 

The  People  of  the  State  County. 

of  Illinois, 

Defendant  in  Error. 

Know  all  men  by  these  presents : 

That  we,  John  Doe,  as  principal,  and  . .  and 

. as  sureties,  are  held  and  firmly  bound  unto 

the  People  of  the  State  of  Illinois,  which  payment  well  and 
truly  to  be  made  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this . day  of 

. ,19 . 

Whereas,  lately  at  the  .  term,  19 .... ,  of  the 

Circuit  Court  of . county,  state  of  Illinois,  in  a  suit 

depending  in  said  court  between  the  People  of  the  state  of 
Illinois,  plaintiff,  and  John  Doe,  defendant,  a  judgment  (and 

sentence)  in  the  aforesaid  suit  on  to-wit, . , 

19....,  was  rendered  against  the  said  John  Doe,  defendant. 

(and  a  supersedeas  has  issued  from  said . court)  (or 

writ  of  error  has  been  petitioned  for) . 

Now  the  condition  of  the  above  obligation  is  such  that  if  the 
said  John  Doe  shall  appear  in  the  Appellate  (or  Supreme) 
Court  of  the . District  of  Illinois  on  the  first  day  of 
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the  next  term  thereof  to  be  held  in  the  city  of . on 

the  .  Tuesday  in  . ,  19 .... ,  and, 

from  day  to  day  thereafter  during  said  term,  and  from  term  to 
term,  on  the  first  day  thereof,  and  from  time  to  time,  until 
finally  discharged  therefrom,  and  shall  abide  by  and  obey  all 
orders  made  by  said  Appellate  (or  Supreme)  Court  in  said 
cause,  and  will  not  at  any  of  the  terms  of  said  court  de¬ 
part  from  said  court  without  leave,  and  shall  surrender  himself 
in  execution  of  the  judgment  appealed  from  as  said  court  may 
direct,  if  the  judgment  (and  sentence)  of  said  Circuit  Court 
against  himself  be  affirmed  by  the  said  Appellate  (or  Supreme) 
Court,  then  the  above  obligation  to  be  void,  else  to  remain  in. 
full  force,  virtue  and  effect. 

(Justification  of  surety.) 

John  Doe,  (Seal.) 

A  .A.,  (Seal.) 

B.  B.,  (Seal.) 

If  the  prisoner  is  in  jail  the  sheriff  may  take  the  recognizance 
upon  receipt  of  the  supersedeas. 

If  the  prisoner  is  in  the  penitentiary,  the  warden  may  take 
the  recognizance.82 

§  363.  Procedure  when  the  defendant  is  under  death  sen¬ 
tence. — In  such  case  appeal  lies  direct  to  the  supreme  court, 
writ  of  error  is  the  mode ;  in  order  to  stay  execution  of  sen¬ 
tence  counsel  must  procure  a  supersedeas.  First,  obtain  a  copy 
of  the  record  from  the  clerk  of  the  court,  a  certificate  from  the 
judge,  or  prosecuting  attorney,  that  he  is  of  the  opinion  that 
such  record  contains  a  full  and  true  history  of  the  proceedings 
on  the  trial. 

Second.  Present  such  record,  certificate,  and  assignment  of 
errors  relied  upon,  together  with  the  praecipe  for  writ  of  error, 
to  the  supreme  court,  if  not  in  session,  then  to  one  of  the  jus¬ 
tices. 

82Hurd’s  R.  S.  1908,  p.  791,  sec. 

464. 
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Third.  If  after  inspection  thereof  if  the  judge  is  of  the  opin¬ 
ion  that  there  is  some  doubt  as  to  the  guilt  of  the  defend¬ 
ant,  and  that  the  writ  of  error  should  be  allowed,  he  will 
write  thereon:  4 ‘Writ  of  error  granted,  the  same  to  act  as 
supersedeas.”  Upon  the  filing  of  such  record  and  order,  the 
clerk  of  the  supreme  court  shall  issue  a  supersedeas  to  stay  the 
execution  of  the  sentence  of  death,  until  the  further  order  of 
the  court,  but  the  prisoner  shall  not  be  discharged  from  jail.83 

If  the  case,  appealed  to  the  supreme  court,  was  not  a  death 
case,  counsel  should  present  to  the  supreme  court,  or  one  of 
the  judges,  if  in  vacation,  a  transcript  of  the  evidence,  to¬ 
gether  with  a  praecipe  for  writ  of  error.  If  the  judge  is  of  the 
opinion  that  the  case  is  a  bailable  one,  he  will  endorse  thereon : 

Writ  of  error  granted,  the  same  to  act  as  a  supersedeas, 
and  it  is  ordered  that  the  prisoner  be  admitted  to  bail  upon 
his  entering  into  recognizance  to  the  People  of  the  State  of 
Illinois  in  the  sum  of  $ . ,  as  provided  for  by  law.84 

Upon  receipt  of  such  supersedeas  and  order  the  sheriff  or 
the  warden  may  take  the  prisoner’s  recognizance.85 

Should  the  judgment  be  affirmed,  the  prisoner  is  only  given 
credit  for  the  time  actually  spent  in  jail  or  the  penitentiary.86 

When  the  cause  comes  on  for  hearing  the  supreme  court 
may  award  a  new  trial  or  the  judgment  (or  sentence  of  death) 
may  be  affirmed,  in  such  case  the  supreme  court  shall  by 
order  fix  the  time  when  the  original  sentence  of  death  shall  be 
executed.87  In  all  other  criminal  cases (  other  than  death) 
writs  of  error  shall  be  considered  as  writs  of  right  and  issued 
of  course.88 


®3Hurd’s  R.  S.  1908,  p.  790,  sec, 
468. 

s^Hurd’s  R.  S.  1908,  p.  791,  sec. 

463. 

ssHurd’s  R.  S.  1908,  p.  791,  sec. 

464.  See  form  on  page  394. 


seHurd’s  R.  S.  1908,  p.  791,  sec. 
467. 

87Hurd’s  R.  S.  1908,  p.  790,  sec. 

459. 

ssHurd’s  R.  S.  1908,  p.  790,  sec. 

460. 
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§  364.  Bond  to  pay  costs  of  appeal  from  circuit  court. 

(File  in  appellate  court.) 

In  the  Appellate  Court  of  .  District 

of  Illinois. 


The  People  of  the  State 
of  Illinois, 

Defendant  in  Error, 
vs. 

John  Doe, 

Plaintiff  in  Error. 


Term,  A.  D.  19 


To  appeal  from  the  Circuit  Court 

of . County, . 

Term,  A.  D.  19 . 

Error  to  the  Circuit  Court  of . 

County. 


Know  all  men  by  these  presents : 

That  we,  John  Doe,  as  principal,  and  A.  A.  and  B.  B.,  as 
sureties,  are  held  and  firmly  bound  unto  the  People  of  the 

State  of  Illinois  in  the  sum  of  $ .  to  be  paid  to  the 

said  People  of  the  State  of  Illinois ;  to  which  payment  well  and 
truly  to  be  made,  we  bid  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this . day  of 

. ,  19.... 

Whereas,  lately  at  a  term  of  the  Circuit  Court  of . 

county,  Illinois,  in  a  suit  pending,  wherein  the  People  of  the 
State  of  Illinois  was  plaintiff,  and  John  Doe  was  defendant,  a 

judgment  was  rendered  against  the  said  John  Doe  on . 

19. . . .,  and  the  said  John  Doe  was  on  such  date  sentenced  to 
. .  (here  state  the  sentence)  and  from  such  judg¬ 
ment  (and  sentence)  the  said  John  Doe  has  prosecuted  his 
appeal  to  this  court  and  writ  of  error  therein  having  been  al¬ 
lowed  returnable  to  the . term,  A.  D.  19 _ ,  of  this 

court. 

Now  the  condition  of  the  above  obligation  is  such  that  if 
the  said  John  Doe  shall  prosecute  his  writ  of  error  to  effect, 
and  answer  all  damages  and  costs  if  he  fails  to  make  his  plea 
good,  then  the  above  obligation  to  be  void,  else  to  remain  in 
full  force  and  virtue. 


(Signed.)  John  Doe,  (Seal.) 

A.  A.,  (Seal.) 

B.  B.,  (Seal.) 
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§  365.  Affidavit  of  solvency  of  surety  (or  sureties). 

(Style  of  cause.) 

I,  A.  A.,  a  resident  of  the  city  of  .  county 

of  . ,  State  of  Illinois,  do  solemnly  swear  that  I 

am  a  freeholder,  that  after  paying  my  just  debts  and  liabilities 

I  am  worth  $ . in  real  estate  in  said  county  and  within 

the  jurisdiction  of  this  court,  and  subject  to  execution,  levy 
and  sale;  this  over  and  above  all  exemptions  allowed  me  by 
the  laws  of  the  state  of  Illinois. 

(Signed.)  A.  A., 


Sworn  to  and  subscribed  before  me  this . day  of 

. ,  19.... 

(Seal.)  T.  H., 


Clerk  (or  Notary  Public.) 


§  366.  Cash  deposit  in  lieu  of  bond  as  security  for  costs. 

(Style  of  cause.) 

The  plaintiff  in  error  herein  having  sued  out  a  writ  of  error 
in  said  cause  to  reverse  the  judgment  of  the  Circuit  Court  of 

.  county,  rendered  on  . ,  19 .... ,  and 

said  writ  of  error  having  been  allowed  and  said  plaintiff  in 
error  being  unable  to  give  bond  to  secure  the  costs  of  such 
appeal. 

It  is  hereby  ordered  that  he  may  deposit  $ .  in 

lawful  money  of  the  United  States,  with  the  clerk  of  this  court, 
in  lieu  of  bond  as  security  for  costs  on  said  writ  of  error. 


§  367.  Praecipe  for  writ  of  error. 

In  the  Appellate  Court  of  Illinois, 
District. 


. Term,  A.  D.  19 . 

The  People  of  the  State 
of  Illinois, 

Defendant  in  Error.  I  To  appeal  from  the  Circuit  Court  of 
v.  I  .  County. 

John  Doe, 

Plaintiff  in  Error, 
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Please  issue  writ  of  error  in  the  above  entitled  cause  return¬ 
able  to  said  term. 

Dated . ,  19. . . . 

John  Brown, 

Attorney  for  Plaintiff  in  Error. 

(File  in  the  appellate  court.) 

Writs  of  error  in  all  criminal  cases  where  sentence  is  not 
death  should  be  considered  as  writs  of  right  and  issued  of 
course.89 


§  368.  Order  granting  writ  of  error — Appellate  court. 

(File  in  appellate  court.) 

In  the  Appellate  Court  of  Illinois,  . 

District. 


Term,  A.  D.  19 


The  People  of  the  State  of  Illinois, 
Defendant  in  Error. 


John  Doe, 


vs. 


Plaintiff  in  Error. 


Writ  of  error  from  the 
Appellate  Court  of 

Illinois,  . District, 

to  the  Circuit  Court 
of . County. 


This  .  day  of  . ,  19 .... ,  came  the 

plaintiff  in  error,  by  his  attorney,  and  filed  herein  and  presented 
to  the  court  his  petition,  allowance  of  writ  of  error,  intended 
to  be  urged  by  him  and  praying  also  a  transcript  of  the  record, 
proceedings  and  papers  upon  which  the  judgment  herein  was 
rendered,  duly  authenticated,  may  be  sent  to  the  Appellate 

Court  of  Illinois,  .  District,  and  that  such  other 

and  further  proceedings  may  be  had  as  may  be  proper  in  the 
premises.  In  consideration  whereof,  the  court  does  allow  the 
writ  of  error  (which  writ  shall  operate  as  d  supersedeas  upon 

the  said  John  Doe  giving  bond  in  the  sum  of  $ . for 

his  appearance  in  court,  etc.) 

C.  M., 

One  of  the  Judges  of  said  Court. 


89Hurd’s  It.  S.  1908  p.  790,  sec.  460. 
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A  supersedeas  addressed  to  the  sheriff,  or  warden,  does  not 
mean  that  the  prisoner  is  to  be  released.  It  signifies  that  the 
prisoner’s  case  has  been  appealed ;  if  a  death  case,  that  sentence 
has  been  stayed  until  further  order  of  court ;  if  a  bailable  case, 
that  if  an  appearance  bond  is  executed,  he  may  be  released 
pending  the  appeal,  or  to  appear  at  the  subsequent  term  of 
the  court  where  he  was  convicted.90  If  the  prisoner  is  in 
charge  of  the  sheriff,  he  may  take  the  recognizance;  if  he  is  in 
the  penitentiary,  then  the  warden  takes  it.91 


§  369.  Writ  of  error. 

(File  in  appellate  court.) 

In  the  Appellate  Court  of  Illinois, 
District. 


Term,  A.  D.  19 


To  the  People  of  the  State 
of  Illinois, 

Defendant  in  Error, 
vs. 

John  Doe, 

Plaintiff  in  Error. 


To  appeal  from  the  Circuit  Court  of 
. County  to  the  Appel¬ 
late  Court  of  Illinois. 


Error  to  the  Circuit  Court  of . County 


The  People  of  the  State  of  Illinois  to  the  Clerk  of  the  Circuit 

Court  of . County,  Greeting : 

Because,  in  the  said  record  and  proceedings,  as  also  in  the 
rendition  of  the  judgment  of  a  plea  which  was  in  the  Circuit 
Court  of  .  county  before  the  judge  thereof  be¬ 

tween  the  People  of  the  State  of  Illinois,  plaintiff,  and  John 
Doe,  defendant,  and  it  is  said  manifest  error  hath  intervened, 
to  the  injury  of  the  aforesaid  John  Doe,  and  as  we  are  in¬ 
formed  by  the  said  John  Doe’s  complaint  and  we  being  willing 
that  error  should  be  corrected,  if  any  there  be,  in  due  form 
and  manner,  and  that  justice  be  done  the  parties  aforesaid, 
command  you  that,  if  judgment  thereof  be  given,  you  dis- 


soHurd’s  R.  S.  1908,  p.  791,  secs. 
463-4. 


®ildem. 
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tinctly  and  openly  and  without  delay,  send  to  one  of  the  jus¬ 
tices  of  the  Appellate  Court  of  Illinois,  . . .  District, 

the  record  and  proceedings  of  the  plaint  aforesaid,  with  all 
things  touching  the  same,  under  your  seal,  so  that  we  may 

have  same  before  our  justices  aforesaid  at . on  the 

. Tuesday  of . ,  A.  D.  19. . . .  next,  that 

the  record  and  proceedings  being  inspected,  we  may  cause  to 
be  done  therein  to  correct  the  error,  what  of  right  ought  to 
be  done  according  to  law. 

Witness  the  Honorable  E.  H.,  Chief  Justice  of  our  court 
and  the  seal  thereof  at . this  day  of . . . , 

A.  D.  19.... 

A.  M., 

Clerk  Appellate  Court  of  the . District  of  Illinois. 

If  supersedeas  awarded,  see  form  on  page  433. 

Writ  of  error  will  lie  for  three  years.92  The  writ  of  error 
(supersedeas)  should  be  served  on  the  clerk  of  the  court  below, 
the  state’s  attorney  and  the  sheriff,  or  if  the  prisoner  is  in  the 
penitentiary,  then  upon  the  warden. 

Scira  facias  should  be  served  upon  the  state’s  attorney 
twenty  days  before  the  first  day  of  the  term  if  possible,  (Riile 
8  supreme  court.)  (Ten  days  in  the  appellate  court.)  When 
the  transcript  of  record  is  filed  in  the  appellate  or  supreme 
court  si  fa  need  not  be  served  upon  the  clerk  below. 

If  the  said  John  Doe  appealed  his  case  by  writ  of  error  with¬ 
out  giving  an  appearance  bond  pending  the  appeal,  then  in¬ 
stead  of  releasing  the  prisoner  he  may  be  taken  to  the  peniten¬ 
tiary  to  begin  his  sentence.  Should  the  appellate  court  reverse 
the  trial  court,  he  is  then  either  put  on  trial  again,  or  released; 
the  state’s  attorney  being  governed  by  the  opinion  rendered. 
Upon  receipt  of  a  certified  copy  of  the  opinion  granting  a  new 
trial  the  warden  of  the  penitentiary  turns  the  prisoner  over  to 
the  sheriff  who  conveys  him  back  for  another  trial.93 

^Hurd’s  R.  s.  1908,  p.  1637,  sec.  ^Hurd’s  R.  S.  1908,  p.  791,  sec. 
117.  468. 
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§  370.  Assignment  of  errors.  (Attach  to  the  record.) 

(Caption.) 

(File  in  appellate  court.) 

1.  The  indictment  is  defective  and  insufficient  at  law. 

2.  The  verdict  of  the  jury  is  contrary  to  the  law. 

3.  The  verdict  of  the  jury  is  contrary  to  the  evidence. 

4.  The  court  erred  in  not  granting  the  peremptory  instruc¬ 
tion. 

5.  The  jury  were  governed  by  passion  and  prejudice. 

6.  The  jury  was  not  composed  of  impartial  citizens  as  re¬ 
quired  by  the  constitution  of  the  United  States. 

7.  The  court  erred  in  the  giving  and  refusing  of  instruc¬ 
tions. 

8.  The  court  erred  in  not  awarding  a  new  trial. 

9.  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

10.  The  court  erred  in  not  setting  aside  the  verdict  rendered 
by  eleven  jurors  contrary  to  the  constitution  of  the  State  of 
Illinois. 

11.  The  court  erred  in  rendering  judgment  against  the  de¬ 
fendant. 

(Add  other  errors  desired.) 

Wherefore,  and  for  other  errors  apparent  upon  the  face  of 
the  record  and  proceedings,  this  plaintiff  in  error  prays  that 
said  order  and  judgment  be  reversed;  or  reversed  and  re¬ 
manded  for  a  new  trial ;  and  for  such  other  and  further  order 
and  judgment  herein  as  to  law  and  justice  may  appertain. 

John  Brown, 

Attorney  for  Defendant,  and  Plaintiff  in  Error. 

The  assignment  of  errors  should  be  written  upon  or  attached 
to  the  record.94  Any  cross  errors  not  assigned  or  attached  to 
the  record  will  not  be  considered. 

94Rule  12,  Illinois  Appellate  (e)  People  v.  Grace,  237  Ill.,  265. 
Court,  First  District.  86  N.  E.  628. 
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Exceptions  taken  to  decisions  of  any  court  in  this  state 
overruling  motions  in  arrest  of  judgment,  for  new  trials,  mo¬ 
tions  to  amend,  and  for  continuances  or  change  of  venue  shall 
be  allowed  in  criminal  cases  and  in  penal  and  given  qui  tarn 
actions;  and  the  party  excepting  to  such  decisions  may  assign 
the  same  for  error  in  the  same  manner  as  in  civil  cases.95 

The  supreme  court  can  not  entertain  a  writ  of  error  to  review 
a  judgment  of  conviction  where  there  is  no  assignment  of 
errors  in  the  record.96  A  question  cannot  be  raised  on  review 
that  was  not  raised  at  the  trial  court. (f) 

The  supreme  court  will  decline  to  search  the  record  for 
errors  which  are  claimed  in  general  terms  to  exist,  but  which 
are  not  specifically  pointed  out.97 

Every  error  must  be  specifically  pointed  out  in  the  assign¬ 
ment  of  errors.98  Error  in  overruling  a  motion  in  arrest  of 
judgment  must  be  assigned  as  error  to  obtain  a  review. 

An  error  not  assigned  is  not  open  to  review.99 

Even  though  a  constitutional  question  is  presented  for  the 
determination  of  the  criminal  court,  if  it  is  not  properly  pre¬ 
served  in  the  record  of  the  appellate  court  and  assigned  for 
error,  it  is  waived.100 

A  refusal  to  grant  a  new  trial  in  a  criminal  case  because  the 
verdict  is  contrary  to  the  evidence  cannot  be  assigned  as  er¬ 
ror.101 

The  rules  require  that  the  assignment  of  errors  must  ac¬ 
company  and  be  attached  to  the  record,  otherwise  the  cause 
may  be  dismissed.  However,  after  having  had  assigned  errors, 
counsel  may  file  additional  errors  by  leave  of  the  court. 


ssHurd’s  R.  S.  1908,  p.  1631,  sec. 
84. 

seHall  v.  People,  197  Ill.  567. 
64  N.  E.  543. 

(f) Esmond  v.  Esmond,  142  Ill. 
App.,  233. 

97Hereford  v.  People,  197  Ill.  222. 
64  N.  E.  310. 

ssSwift  &  Co.  v.  Fue,  167  Ill. 
443.  47  N.  E.  761. 


(g)Hausler  v.  Commonwealth 
Elec.  Co.,  240  Ill.  201-4.  88  N.  E.  561. 

99Giibert  v.  Maggord,  2  Ill.  (1 
Scam.)  471;  Jackson  v.  Warren, 
32  Ill.  331;  Thayer  v.  Peck,  93  Ill 
357. 

iooShakel  v-  People,  188  Ill.  291. 
58  N.  E.  1003.  (86  Ill.  App.,  686, 

reversed.) 

ioijones  v.  People,  14  Ill.  196. 
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§  371.  Record,  criminal  case,  state  court. 

(File  in  appellate  court.) 

In  a  criminal  case,  after  the  caption,  stating  the  time  and 
place  of  holding  the  court,  the  record  should  consist  of: 

1.  The  indictment  properly  indorsed  as  found  by  the  grand 
jury  duly  impanelled,  sworn  and  a  foreman  appointed  and  re¬ 
turned  in  open  court.  (Arraignment;  defendant’s  plea.) 

2.  The  impanelling  of  the  traverse  jury,  their  verdict  and 
the  judgment  in  open  court.  (Sentence.) 

3.  Bill  of  exceptions. 

4.  All  orders  of  court. 

5.  Certificate  of  clerk.  (Seal.) 

The  record  must  show  that  the  indictment  was  returned  in 
open  court  and  should  recite  that  the  grand  jurj  was  called, 
impanelled  and  sworn,  and  a  foreman  appointed.102 

The  record  need  not  state  the  names  of  the  persons  compos¬ 
ing  the  grand  jury. 108 

A  record  showing  that  the  jury  was  called,  impaneled  and 
sworn  and  a  foreman  appointed,  raises  a  presumption  that  the 
grand  jury  was  properly  organized.104 

If  the  record  shows  that  the  accused  was  present  at  the 
commencement  of  the  trial,  which  appears  to  have  taken  place 
in  consecutive  and  continuous  order,  it  will  be  presumed  that 
he  was  present  at  every  subsequent  order,  it  will  be  presumed 
that  he  was  present  at  every  subsequent  stage  of  the  proceed¬ 
ings  down  to  the  return  of  the  verdict,  in  the  absence  of  any¬ 
thing  in  the  record  to  show  to  the  contrary.105 

If  the  record  shows  that  the  accused  was  present  in  court 
when  sentence  was  pronounced,  it  will  be  presumed  that  he 
was  present  immediately  prior  thereto  at  the  time  the  motion 
for  new  trial  was  disposed  of.106 


io2Sullivan  v.  People,  156  Ill.  94. 
40  N.  E.  288. 

loswilliams  v.  People,  54  Ill.  422. 
io4Berkenfield  v.  People,  92  Ill. 
App.  400. 


losSewell  v.  People,  189  Ill.  174. 
59  N.  E.  583. 

io6McKinney  v.  People,  7  Ill.  (2 
Gil.)  540;  Clay  v.  People,  86  Ill. 
147;  Greene  v.  People,  182  Ill.  278. 
55  N.  E.  341. 
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This  in  general,  is  all  the  record  need  state.  If  during  the 
progress  of  the  prosecution,  motions  are  made  and  overruled, 
the  facts  can  be  preserved  by  a  special  entry  on  the  record, 
or  by  a  bill  of  exceptions.  In  one  or  the  other  of  these  ways, 
it  is  necessary  to  preserve  every  fact  that  the  prisoner  may 
deem  essential  to  his  rights  and  a  fair  and  regular  trial.107 

An  indictment  is  properly  preserved  in  the  record  for  in¬ 
spection  by  a  court  of  review  if  it  is  contained  in  the  record 
as  written  by  the  clerk.108  Affidavits  will  not  be  received  in 
the  appellate  court,  either  to  contradict  or  support  the 
record. (h) 

The  judge  is  not  required  to  seal  the  bill  of  exceptions  under 
the  act  of  1907,  p.  459,  sec.  81. 


§  372.  Writ  of  error  (appeal)  will  lie  to  appellate  (or  su¬ 
preme)  court. 

An  appeal  lies  to  the  appellate  court  in  all  cases  below  the 
grade  of  felony.109 

Where  the  only  question  involved  is  the  constitutionality 
of  a  statute,  an  appeal  lies  direct  from  the  circuit  court  to  the 
supreme  court.110 

Section  88  of  the  practice  act  providing  that  writs  of  error 
in  criminal  cases  shall  lie  first  to  the  appellate  court,  does  not 
prevent  a  further  writ  of  error  from  that  court  to  the  supreme 
court,  a  review  by  the  latter  court  in  criminal  cases  being 
guaranteed  by  the  constitution.111 

An  appeal  does  not  lie  in  a  criminal  case.112 

The  only  method  of  review  in  criminal  cases  in  the  state 
court  is  by  writ  of  error  in  the  absence  of  a  statute.113 


^McKinney  v.  People,  7  Ill.  (2 
Gil.)  540. 

losCollins  y.  People,  194  Ill.  506 
62  N.  E.  902. 

(h)  Meredith  v.  Aurora,  Elgin  & 
C.  R.  Co.,  142  Ill.  App.,  475-7. 

icsMcDonald  v.  People,  25  III. 
App.  350;  Ochs  v.  People,  124  Ill. 
399.  16  N.  E.  662. 


noPeople  v.  Miner,  144  Ill.  308 
33  N.  E.  40. 

mSmith  v.  People,  98  Ill.  407. 
ii2Reddish  v.  People,  83  Ill.  App. 
63;  Hertel  v.  People,  74  Ill.  App. 
304;  French  v.  People,  77  Ill.  531. 
nsFrench  v.  People,  77  Ill.  531. 


§  372] 


WRIT  OF  ERROR  WILL  LIE 


428 


The  filing  of  briefs  by  appellee  in  a  criminal  case  is  equiva¬ 
lent  to  a  joinder  in  error,  and  waives  the  fact  that  the  case 
was  brought  upon  the  appeal  method  instead  of  writ  of  error.114 

Where  an  appellee  appears  in  the  appellate  court  and  does 
not  move  to  dismiss,  the  question  whether  the  appeal  will  lie 
from  the  circuit  court  is  waived.115 

Where  an  appeal  is  brought  in  a  criminal  case  and  the  at¬ 
torney  general  files  a  brief  for  the  state,  the  court  may  consider 
this  a  joinder  in  error  and  hear  the  cause,  but  it  is  not  required 
to  do  so.116 

Where  the  defendant  prays  an  appeal  which  is  denied  by  the 
circuit  court  and  without  further  proceedings  being  had,  the 
people  file  in  the  supreme  court  the  record,  it  will  be  treated 
as  having  been  filed  in  answer  to  the  writ  of  error.117  The  allow¬ 
ance  of  writ  of  error  in  a  criminal  case  does  not  deprive  the 
lower  court  of  its  jurisdiction,  but  only  stays  the  authority  to 
act  or  proceed  until  the  determination  of  the  writ  of  error. (i> 

Where  a  cause  has  been  remanded  with  directions  to  do 
some  act,  the  court  below  has  no  authority  to  do  anything 
else.^1 

A  motion  for  leave  to  suggest  dimunition  of  the  record,  after 
judgment  and  pending  a  motion  for  rehearing,  will  be  denied 
where  the  new  fact  sought  to  be  introduced  into  the  record 
would  not  be  decisive.118 

Where  the  record  fails  to  show  that  defendant  was  in  court 
at  the  time  sentence  was  pronounced,  the  case  will  be  remanded 
for  a  resentence.119 


ii4Ferrias  v.  People,  71  Ill.  App. 
559;  DeBeukelaer  v.  People,  25  III. 
App.  460. 

nsBrady  v.  People,  51  Ill.  App. 
112;  Watson  v.  People,  27  Ill.  App. 
493. 

neHertel  v.  People,  74  Ill.  App, 
304. 

iiTPeople  v.  Miner,  144  Ill.  308 
33  N.  E.  40 


(i) Berteet  v.  People,  70  Ill., 
171-3. 

(j) Baum  v.  Hartmann,  122  Ill. 
App.,  444. 

usDreyer  v.  People,  188  Ill.  40 
58  N.  E.  620.  59  N.  E.  424. 

n^Harris  v.  People,  130  Ill.  457. 
22  N.  E.  826;  Harris  v.  People,  138 
Ill.  63.  27  N.  E.  706. 
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One  who  has  been  convicted  of  a  lower  included  offense  can¬ 
not,  on  a  second  trial  of  the  same  indictment,  be  convicted  of 
any  higher  degree  of  crime.120 

Where  a  party  charged  with  a  criminal  offense  is  convicted 
and  an  error  on  the  record  fails  to  show  that  the  offense  was 
committed  in  the  county  as  charged  in  the  indictment,  the 
judgment  will  be  reversed  and  the  cause  remanded  for  another 
trial.121 

The  record  must  show  that  the  prisoner  was  furnished  with 
a  copy  of  the  indictment  and  a  list  of  the  witnesses.122 


§  373.  Filing  abstracts  and  briefs  in  appellate  court. 

Counsel  should  (at  the  same  time  he  files  the  record)  in  the 
appellate  court  (or  not  later  than  the  second  day  of  the  term) 
file  six  copies  of  the  abstract  and  six  copies  of  his  brief.  He 
should  also  deliver,  or  mail  a  copy  to  opposite  counsel  and  file 
either  the  receipt  or  affidavit  with  the  clerk. 

Rulings  on  the  admissability  of  evidence  will  not  be  re¬ 
viewed  where  there  is  no  abstract  of  the  evidence,  and  counsel 
refer  to  voluminous  records.123 

Where  an  abstract  of  the  record  is  wanting,  the  court  will 
take  the  facts  as  they  are  printed  in  the  briefs.124 

A  pamphlet  marked  “abstract  of  record  and  argument, ” 
which  does  not  contain  the  evidence  or  the  instructions,  but 
only  a  few  questions  and  answers  and  one  instruction  does  not 
comply  with  the  rule.125 

The  state’s  attorney  has  ten  days  thereafter  (ten  days  after 
the  second  day  of  the  term)  in  which  to  file  six  copies  of  his 
brief,  he,  too,  must  deliver  a  copy  to  opposite  counsel.  Counsel 
for  plaintiff  in  error  has  five  days  in  which  to  file  six  copies 


izoBrennan  v  People,  15  Ill.  511; 
Barnett  v.  People,  54  Ill.  325. 

121  Jackson  v.  People,  40  Ill.  405; 
Dougherty  v.  People,  118  Ill.  160 
8  N.  E.  673. 

i22Yundt  v.  People,  65  Ill.  372. 


i23Gilman  v.  People,  178  Ill.  19. 
52  N.  E.  967. 

i24Bulson  v.  People,  31  Ill.  409. 
i25Hobbs  v.  People,  183  Ill.  336 
55  N.  E.  692. 
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of  a  reply  brief,  should  he  desire  to  do  so.126  The  statute 
should  be  changed  to  require  plaintiff  in  error  (or  appellant) 
to  file  the  record  and  briefs  in  the  appellate  court  ten  days 
before  the  first  day  of  the  term,  and  that  defendant  in  error 
(or  appellee)  file  his  briefs  not  later  than  the  second  day  of  the 
term. 

(In  a  criminal  case  the  record,  assignment  of  errors  and  bond 
are  filed  with  the  praecipe  for  writ  of  error.)  (To  avoid  scira 
facias  counsel  for  defendant  in  error  may  enter  his  appear¬ 
ance.) 

§  374.  Change  in  procedure  from  municipal  court  to  appel¬ 
late  court. — Rule  6  of  the  first  district  makes  a  change  in  pro¬ 
cedure  in  cases  from  the  municipal  court  of  Chicago  to  the 
appellate  court  as  folloys: 

“In  cases  of  the  fourth  and  fifth  class  from  the  municipal 
court  of  Chicago,  the  party  suing  out  the  writ  of  error  from 
this  court  shall  not  be  required  to  serve  upon  the  opposite 
party  any  scira  facias  to  hear  errors,  but  in  lieu  thereof  shall 
within  five  days  after  the  issuance  of  the  writ  of  error  file  the 
same  with  the  clerk  of  said  municipal  court  and  make  proof 
to  this  court  of  such  filing,  and  said  writ  of  error  so  filed  shall 
be  notice  to  the  opposite  party  of  the  suing  out  and  prosecution 
of  such  writ  of  error/ ’ 

§  375.  Appeal  from  the  appellate  to  supreme  court. — The 

case  comes  on  for  hearing  and  you  will  probably  hear  nothing 
more  of  it  until  the  opinions  are  handed  down  at  the  following 
term. 

If  the  judgment  of  the  court  below  is  reversed  and  the  case 
remanded  for  a  new  trial,  the  state’s  attorney  for  the  people 
will  probably  procure  a  remanding  order.127 

If  the  judgment  of  the  court  below  is  affirmed  in  the  appel¬ 
late  court  then  counsel  for  the  accused  will  no  doubt  desire  to 
appeal  to  the  supreme  court. 

iseinasmuch  as  there  is  some  would  be  well  to  procure  a  copy 
difference  in  the  rules  of  the  four  of  the  same, 
branches  of  the  appellate  court,  it  i^See  form  in  sec.  324  ante. 
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§  376.  Praecipe  for  writ  of  error  (state  court). 

(File  in  the  supreme  court.) 

In  the  Supreme  Court  of  Illinois. 
. Term,  A.  D.  19 


^(To  appeal  from  the 
Appellate  Court  of 

the . District  of 

Illinois  to  the  Su¬ 
preme  Court  of  the 
State  of  Illinois.) 
Error  to  the  Appellate 
Court  of  Illinois, 
. District. 

To  Mr . ,  Clerk  of  said  Supreme  Court : 

Please  issue  writ  of  error  in  the  above  entitled  cause  re¬ 
turnable  to  said  term. 

J ohn  Brown, 

Attorney  for  Plaintiff  in  Error. 

The  statute  provides  that  appeal  will  lie  from  the  appellate 
court  to  the  supreme  court  in  all  criminal  cases.128 

Writ  of  error  does  not  lie  to  reverse  a  conviction  in  a  crim¬ 
inal  case  until  after  sentence  has  been  pronounced,  and  the 
sentence  must  appear  of  record. 

Writ  of  error  does  not  lie  to  set  aside  a  verdict  of  the  jury, 
it  lies  to  some  decision  of  the  court.  <*> 

§  377.  Order  granting  writ  of  error,  supreme  court. 

(Caption.) 

This . day  of . ,  19 . . . .  came  the  plain¬ 

tiff  in  error,  by  his  attorney,  and  filed  herein  and  presented  to 
the  court  his  petition  for  allowance  of  a  writ  of  error  intended 

i28Hurd’s  R.  S.  1908,  p.  1639,  sec. 

121. 


The  People  of  the  State  of  Illinois, 
Defendant  in  Error, 
vs. 

John  Doe, 

Plaintiff  in  Error. 


(k) Hill  v.  People,  10  N.  Y.,  463. 

(l) Roach  v.  Suiter,  51  Ga.,  169. 
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to  be  urged  by  him  and  praying  also  for  a  transcript  of  the 
record,  proceedings  and  papers  upon  which  the  judgment  here¬ 
in  was  rendered,  duly  authenticated  may  be  sent  to  the  Illin- 
nois  Supreme  Court,  and  that  such  other  and  further  proceed¬ 
ings  may  be  had  as  may  be  proper  in  the  premises.  In  consider¬ 
ation  whereof,  the  court  does  allow  the  writ  of  error  as  prayed 
for.  (Supersedeas  granted.  The  defendant  to  be  released 
pending  writ  of  error  upon  executing  an  appearance  bond  in 
the  sum  of  $ . ) 

A.  V., 

One  of  the  Judges  of  said  Court. 

Supersedeas,  if  allowed,  does  not  release  the  prisoner,  it  in¬ 
dicates  that  an  appeal  has  been  taken.  If  the  prisoner  is  to  be 
released,  he  must  execute  a  bond  for  his  apparance.  This  bond 
may  be  filed  in  the  court  below,  or  if  the  prisoner  is  in  charge 
of  the  sheriff,  he  may  take  the  recognizance;  or  if  in  the 
penitentiary,  then  the  warden  may  take  it.129 

As  already  stated,  if  a  murder  case  and  the  accused  was 
sentenced  to  hang,  supersedeas  stays  the  execution  until  further 
order  of  the  court.  In  such  case  the  supersedeas  should  be 
served  upon  the  sheriff,  the  state’s  attorney  and  clerk  of  the 
court. 


§  378.  Writ  of  error  (issued  out  of  state  supreme  court). 

(File  in  the  supreme  court.) 

In  the  Supreme  Court  of  the  State  of  Illinois. 

. Term,  A.  D.  19 _ 

The  People  of  the  State  of  Illinois, 

Defendant  in  Error. 


John  Doe, 


vs.  -(Appeal  from  the  Ap¬ 

pellate  Court  of  Illi- 

Plaintiff  in  Error.  J  nois,  . District, 

to  the  Supreme  Court 
of  the  State  of  Illi¬ 
nois.) 

Error  to  the  Appellate 
Court  of  Illinois, 
. District. 


i2f>Hurd’s  R.  S.  1908,  p.  791,  sec.  464. 
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The  People  of  the  State  of  Illinois  to  the  Clerk  of  the  Appellate 

Court  of  Illinois, . District.  Greeting : 

Because,  in  the  record  and  proceedings,  as  also  in  the  rendi¬ 
tion  of  the  judgment  of  a  plea  which  was  in  the  Appellate 

Court  of  Illinois,  .  District,  on  appeal,  before  the 

judges  thereof  between  the  People  of  the  State  of  Illinois,  plain¬ 
tiff,  and  John  Doe,  defendant,  and  it  is  said  manifest  error 
hath  intervened  to  the  injury  of  the  said  John  Doe,  and  as  we 
are  informed  by  the  said  John  Doe’s  complaint,  and  we  being 
willing  that  error  should  be  corrected,  if  any  there  be,  in  due 
form  and  manner,  and  that  justice  be  done  the  parties  afore¬ 
said,  command  you  that,  if  judgment  thereof  be  given,  you 
distinctly  and  openly  and  without  delay  send  to  one  of  the 
justices  of  the  Supreme  Court  of  Illinois,  the  record  and  pro¬ 
ceedings  of  the  plaint  aforesaid,  with  all  things  touching  the 
same,  under  your  seal,  so  that  we  may  have  the  same  before 
our  justices  aforesaid  at  Springfield  on  the . Tues¬ 
day  of . ,  A.  D.  19. . . .,  next,  that  the  record  and 

proceedings  being  inspected,  we  may  cause  to  be  done  therein 
to  correct  the  error  what  of  right  ought  to  be  done  according 
to  law. 

Witness  the  Honorable  A.  M.,  Clerk  of  the  Supreme  Court 
of  Illinois. 

(Seal.) 

Section  88  of  the  practice  act  providing  that  writs  of  error 
in  criminal  cases  shall  lie  first  to  the  appellate  court,  does  not 
prevent  a  further  writ  of  error  from  that  court  to  the  supreme 
court,  a  review  by  the  latter  court  in  criminal  cases  being 
guaranteed  by  the  constitution.130 

§  379.  Clerk’s  certificate,  writ  of  error  made  a  supersedeas. 

State  of  Illinois, 

Office  of  Clerk  of  Supreme  Court. 

I  do  hereby  certify  that  a  writ  of  error  has  issued  from  this 
court  for  the  reversal  of  a  judgment  of  conviction  obtained 

isosmith  v.  People,  98  Ill.  407. 

—28 
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in  a  criminal  proceeding  in  the  appellate  court  of  Illinois  for 
the . district,  wherein  the  People  of  the  State  of 


Illinois  is  defendant  in  error  and  John  Doe  is  plaintiff  in  error. 
(Which  writ  of  error  is  made  a  supersedeas.) 

Given  under  my  hand  and  the  seal  of  the  Supreme  Court, 

at  Springfield,  this . day  of . 19. . . . 

(Seal.)  *  P.  M.,  Clerk. 

Supersedeas  does  not  release  the  prisoner,  it  is  notice  to  the 
state’s  attorney,  sheriff  or  warden,  that  the  case  has  been  ap¬ 
pealed.  As  already  stated,  if  it  was  a  cause  in  which  the  sen¬ 
tence  was  death,  supersedeas  stays  the  execution  of  sentence, 
but  does  not  release  the  prisoner  from  the  penitentiary.  If  the 
offense  is  a  bailable  one,  to  be  released  the  prisoner  must  exe¬ 
cute  an  appearance  bond.131 

§  380.  Assignment  of  errors. 

(File  in  supreme  court.  Attach  to  the  record.) 

In  the  Supreme  Court  of  the  State  of  Illinois. 

. Term,  A.  D.  19. . . . 

The  People  of  the  State  of  Illinois, 

Defendant  in  Error, 
vs. 

Plaintiff  in  Error. 

indictment  is  defective  and  insufficient  at  law. 
verdict  of  the  jury  is  contrary  to  the  law. 
verdict  of  the  jury  is  contrary  to  the  evidence, 
court  erred  in  not  granting  the  peremptory  instruc- 

jury  were  governed  by  passion  and  prejudice, 
jury  was  not  composed  of  impartial  citizens  as  re- 
the  constitution  of  the  United  States,  art . ,  sec. 


John  Doe, 


1. 

The 

2. 

The 

3. 

The 

4. 

The 

tion. 

5. 

The 

6. 

The 

quired  by 

-Error  to  the  Appellate 
Court,  etc. 


131  See  form  used  to  appear  after 
having  been  indicted,  on  page  216. 
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7.  The  trial  court  erred  in  giving  and  refusing  of  instruc¬ 
tions. 

8.  The  court  below  erred  in  not  awarding  a  new  trial. 

9.  The  court  below  erred  in  not  setting  aside  the  verdict 
rendered  by  eleven  jurors  contrary  to  the  constitution  of  the 
state  of  Illinois. 

10.  The  appellate  court  erred  in  not  reversing  the  judgment 
of  the  trial  court. 

(Set  forth  any  other  errors  desired.) 

John  Brown, 

Attorney  for  Plaintiff  in  Error. 

Wherefore,  and  for  the  errors  apparent  upon  the  face  of 
the  record,  this  plaintiff  in  error  prays  that  said  order  and 
judgment  be  reversed. 

John  Brown, 

Attorney  for  Plaintiff  in  Error. 

Rule  11  of  the  supreme  court  provides  that,  “The  appellant 
or  plaintiff  in  error  shall,  in  all  cases,  assign  errors  at  the  time 
of  the  filing  of  the  record  in  this  court,  and  on  failing  to  do  so 
the  case  may  be  dismissed  or  the  judgment  or  decree  be  af¬ 
firmed.  ’ ’ 

§  381.  Record  in  the  supreme  Court  should  contain: 

1.  A  transcript  of  the  record  in  the  court  below. 

2.  All  orders  in  said  appellate  court. 

3.  Certificate  of  clerk. 

To  avoid  scira  facias  proceedings  have  counsel  for  the 
people  enter  his  appearance  on  the  record  thus: 

Now  comes  the  people  in  the  said  cause,  by  the  state’s  attor¬ 
ney  of . county  and  enters  the  appearance  of  the 

defendant  in  error  and  waives  service  and  agrees  that  said 

cause  may  be  set  down  for  hearing  at  the . ,  19. . . ., 

term  of  said  court. 

F.  J.  T., 

State’s  Attorney  Prosecuting  on  behalf  of  the  People. 

(Note) See  Laws  of  1909,  page  Constitution  of  1870,  art  VI,  sec. 
304,  sec.  1.  For  a  change  in  11,  still  gives  the  right  of  appeal 
procedure  to  appeal  from  the  ap-  in  criminal  cases, 
pellate  to  supreme  court.  The 
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§382.  Record  to  be  filed  in  supreme  court. — The  record 

(assignment  of  errors  written  upon  or  attached  thereto),  ab¬ 
stracts  and  briefs,  twelve  copies  of  each,  should  be  filed  on  or 
before  twenty  days  before  the  first  day  of  the  term,  or  in  cases 
by  writ  of  error  unless  the  scria  facias  shall  have  been  served 
twenty  days  before  the  first  day  of  the  term,  except  in  extra¬ 
ordinary  cases  the  court,  upon  special  application,  may  order 
a  cause  to  be  placed  on  the  hearing  docket.132  In  all  cases 
brought  from  the  appellate  court,  the  party  bringing  the  same 
to  this  court  shall  file  as  an  appendix  to  his  brief  the  printed 
opinion  of  such  appellate  court  in  the  cause,  including  the 
statement  of  facts,  if  any  prepared  by  that  court.133 

Counsel  for  defendant  in  error  (or  appellee)  has  two  days 
after  the  record  has  been  filed  in  which  to  assign  cross  errors. 
Cross  errors  must  also  be  written  upon  or  attached  to  the 
record.134 

After  having  assigned  errors  (or  cross  errors)  other  errors 
may  be  assigned  by  leave  of  court  or  of  one  of  the  justices.135 

The  appellee  or  defendant  in  error  shall  file  twelve  copies 
of  his  brief  on  or  before  the  first  day  of  the  term;  proof  of 
service  of  delivery  of  a  copy  to  opposite  counsel.136 

Counsel  for  appellant,  or  plaintiff  in  error,  has  seven  days  in 
which  to  file  a  reply  brief.137 

If  oral  argument  is  desired,  counsel  should  so  indicate  by 
having  “oral  argument”  printed  at  the  bottom  of  the  outside, 
or  first  page  of  the  cover.138  (In  a  criminal  case  the  record, 
assignment  of  errors  and  appeal  bond  are  filed  with  the  prae¬ 
cipe  for  writ  of  error.) 

§  383.  Reverse,  remand,  rehearing. — If  the  supreme  court 
should  reverse  and  remand  the  case,  the  opinion  will  be  the 
future  guide.  If  the  decision  of  the  appellate  court  is  af- 
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firmed,  the  next  step  will  probably  be  to  file  a  petition  for  re¬ 
hearing.139  It  may  be  that  the  opinion  of  the  supreme  court 
is  so  complete  that  there  are  no  grounds  for  a  rehearing,  not 
event  a  loophole,  in  such  case  to  petition  for  a  rehearing  is 
only  a  waste  of  time.  If  the  federal  question  was  preserved, 
you  have  one  remedy  left. 

If  neither  party  shall  file  such  transcripts  within  two  years 
from  the  time  of  making  the  final  order  of  the  supreme  court, 
or  appellate  court,  as  the  case  may  be,  reversing  any  judgment 
or  proceeding  the  cause  shall  be  considered  as  abandoned,  and 
no  further  action  shall  be  had  therein.140 


§  384.  Petition  for  rehearing  denied,  appeal  to  United  States 
supreme  court. — If  the  petition  for  rehearing  is  denied,  your 
only  recourse  is  to  have  it  appear  that  a  federal  question  is 
involved  so  that  you  may  get  into  the  United  States  supreme 
court.  The  record  itself  must  show  that  the  federal  question 
was  brought  before  the  state  supreme  court  and  by  it  de¬ 
termined.141 

It  is  presumed  that  in  the  motion  in  arrest,  also  the  motion 
for  new  trial  the  point  was  made  that  the  defendant  was  not 
given  a  trial  by  an  impartial  jury  as  provided  for  by  the  con¬ 
stitution  of  the  United  States;  that  the  jury  was  composed  of 
eleven  men  instead  of  twelve  as  provided  for  by  the  constitu¬ 
tion  of  the  State  of  Illinois.  The  impartial  jury  point  should 
have  been  made  in  the  assignment  of  errors  in  the  appellate 
and  supreme  courts.  It  must  appear  that  the  fedearl  question 
was  considered  by  the  supreme  court. 

The  next  step  is  for  counsel  to  file  a  petition  for  a  writ  of 
error.  This  is  filed  in  the  state  supreme  court  and  may  be 
granted  by  the  chief  justice  of  the  state  court,  or  by  one  of  the 
justices  of  the  United  States  supreme  court. 


i39See  form  in  sec.  330  ante, 
court. 

i40Hurd’s  R.  S.  1908,  p.  1637, 
sec.  114. 


i4J  Henkel  v.  Cincinnati,  177  U. 
S.  170.  20  S.  Ct.  573.  44  L.  ed. 
720;  Home  for  Incurables  v.  New 
York  (City  of),  187  U.  S.  155.  23 
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The  petition  for  writ  of  error,  assignment  of  errors,  and  bond 
shall  be  filed  in  the  court  to  which  the  writ  is  to  issue.  No 
costs  are  required  to  get  a  death  case  before  the  United  States 
supreme  court.142 

The  only  appellate  jurisdiction  of  the  supreme  court  of  the 
United  States  to  review  the  judgments  or  decrees,  in  law  or 
in  equity,  of  the  highest  court  of  a  state  is  by  writ  of  error.148 

A  writ  of  error  can  only  be  maintained  when  one  of  the  ques¬ 
tions  mentioned  in  R.  S.144  was  decided  by  the  court  to  which 
the  writ  is  directed.145 

The  federal  question  involved  must  appear  from  plaintiff’s 
own  statement.146 

Where  a  supreme  court  if  the  state  is  composed  of  a  chief 
justice  and  several  associates,  writs  of  error  must  be  signed 
by  the  chief  justice ;  if  signed  by  only  one  of  the  associates,  it 
will  be  dismissed.147 

A  petition  for  writ  of  error  from  the  supreme  court  of  the 
United  States  to  the  highest  court  of  a  state  must  be  presented 
to  and  allowed  by  the  chief  justice  of  the  state  court,  or  by  a 
judge  of  the  supreme  court  of  the  United  States148 

A  certificate  from  a  chief  justice  of  a  state  court  that  certain 
federal  questions  were  presented  and  passed  on  is  not  part  of 
the  record.  The  record  itself  must  show  that  the  federal  ques¬ 
tion  was  brought  before  the  state  court  and  by  it  determined.149 


14225  U.  S.  Stat.  L.  656.  4  Fed. 
Stat.  Ann.,  p.  491,  sec.  6. 

143U.  S.  R.  S.,  sec.  709.  4  Fed. 
Stat.  Ann.,  p.  467;  Dower  v.  Rich¬ 
ards,  151  U.  S.  658-66.  14  S.  Ct. 
452.  38  L.  ed.  305. 

i44U.  S.  R.  S.,  sec.  709.  4  Fed. 
Ann.  Stat.,  p.  467. 

i45Tinsley  v.  Anderson,  171  U. 
S.  101.  18  S.  Ct.  805.  43  L.  ed. 

91. 


i4CHouston  &  T.  C.  R.  Co.  v. 
Texas  (jState  of),  177  U.  S.  66. 
20  S.  Ct.  545.  44  L.  ed.  673 

i47Bartemeyer  v.  Iowa,  81  U.  S. 
(14  Wall.)  26.  20  L.  ed  792. 

i48Havnor  v.  New  York  (People 
of  State  of),  170  U.  S.  408.  18  S. 
Ct.  631.  42  L.  ed.  1087. 

i49Home  for  Incurables  v.  New 
York,  127  U.  S.  155.  23  S.  Ct.  84. 

47  L.  ed.  117;  Henkel  v.  Cincin¬ 
nati,  177  U.  S.  170.  20  S.  Ct.  573. 
44  L.  ed.  720. 
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Where  the  federal  question  is  distinctly  set  up  in  the  bill 
and  insisted  on  at  every  stage  and  the  state  court  could  not 
have  decided  as  it  did  without  overruling  the  claim,  this  court 
has  jurisdiction  to  review  the  judgment  on  writ  of  error.150 

All  questions  of  fact  are  settled  by  the  state  court.151 

Criminal  cases  coming  to  the  supreme  court  of  the  United 
States  on  writ  of  error  shall  have  precedence.152 

The  opinion  of  the  state  supreme  court  should  he  incorpo¬ 
rated  and  made  a  part  of  the  record.  Unless  it  appears  that 
the  federal  question  was  considered  and  decided  by  the  state 
court,  counsel  had  better  file  his  petition  for  a  rehearing,  among 
other  things  suggest  the  federal  question  and  have  it  passed 
upon  and  a  judgment  rendered. 

Simply  because  the  presiding  judge  of  a  state  court  grants 
a  writ  of  error  does  not  confer  jurisdiction  upon  this  court. 
The  federal  question  itself  must  appear  from  the  assignment 
of  errors  or  from  the  transcript  of  the  record.153 

A  party  claiming  a  title,  privilege  or  immunity  under  the 
constitution  of  the  United  States  within  the  third  clause  of 
sec.  709  of  the  R.  S.  which  must  be  specially  set  up  and  claimed 
by  the  party  seeking  to  take  advantage  of  it,  but  which  can 
not  be  set  up  in  any  pleading  anterior  to  the  trial,  but  must 
make  the  claim  on  motion  for  new  trial  or  in  the  assignment  of 
errors  filed  in  the  supreme  court  of  the  state.  It  is  insufficient 
it  if  first  appears  in  the  petition  for  a  writ  of  error  from  this 
court.154 

Where  the  objection  to  testimony  on  the  ground  that  it  is  in 
violation  to  the  constitution  of  the  United  States,  is  taken  in 
the  highest  court  of  the  state  for  the  first  time,  and  that  court 


isootis  Co.  v.  Ludlow,  201  U.  S. 
140.  26  S.  Ct.  353.  50  L.  ed.  696. 

isiHedrick  v.  Atchinson,  T.  &  S. 
F.  R.  Co.,  167  U.  S.  673.  17  S.  Ct. 
922.  42  L.  ed.  320;  Jenkins  v. 

Neff,  186  U.  S.  230.  22  S.  Ct.  905. 
46  L.  ed.  1140. 


152U.  S.  R.  S.,  sec.  710.  4  Fed. 

Stat.  Ann.  p.  490. 

i63Keen  v.  Keen,  201  TJ.  S.  319. 
26  S.  Ct.  494.  50  L.  ed  772. 

i54johnson  v.  New  York  Life 
Ins.  Co.,  187  U.  S.  491.  23  S.  Ct. 

194.  47  L.  ed.  273. 
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declines  to  consider  such  objection  because  it  was  not  raised 
at  the  trial,  the  judgment  of  the  state  court  is  conclusive,  so  far 
as  the  right  of  review  by  this  court  is  concerned.155 

If  the  jurisdiction  of  the  supreme  court  of  the  United  States 
is  invoked  on  the  ground  that  the  judgment  of  the  state  court 
has  denied  a  right,  title,  privilege  or  immunity  secured  by  the 
constitution  of  the  United  States  it  should  appear  that  such 
right,  title,  privilege  or  immunity  was  specially  set  up  or 
claimed  in  the  state  court.156 

While  a  certificate  from  the  chief  justice  of  the  state,  that 
certain  federal  questions  were  considered  while  the  case  was 
under  its  control  is  entitled  to  great  respect,  still  this  will  not 
confer  jurisdiction  upon  the  United  States  supreme  court. 
The  federal  question  must  appear  from  the  record.157 

Defendant  having  been  convicted  of  murder,  carried  his 
case  to  the  supreme  court  of  the  state,  but  made  no  claim  there 
of  a  federal  question.  Held  that  before  applying  to  a  circuit 
court  of  the  United  States  for  a  writ  of  habeas  corpus,  he 
should  have  exhausted  his  remedy  in  the  state  court,  either 
by  setting  up  the  federal  question  on  his  appeal  to  the  state 
supreme  court,  or  by  applying  to  the  state  court  for  a  writ 
of  habeas  corpus.158 


§  385.  Appellate  court  or  the  trial  court  may  be  the  highest 
court  in  a  state  if  appeal  does  not  lie  therefrom. — Where  the 
highest  court  of  a  state  has  declared  that  the  action  of  the  trial 
court  in  refusing  to  quash  the  indictment  or  the  panel  of  petit 


jurors,  can  not  under  the  laws 
appellate  court,  although  the 

iseSpies  v.  Illinois  (State  of), 
123  U.  S.  131.  8  S.  Ct.  21.  31  L. 
ed.  80;  Jacobi  v.  Alabama,  187  U. 
S.  133.  23  S.  Ct.  48.  47  L.  ed. 

106. 

iseHome  for  Incurables  v.  New 
York  City,  187  U.  S.  155.  23  S.  Ct. 
84.  47  L.  ed.  117. 


of  the  state  be  reviewed  by  any 
motion  to  quash  was  based  on 

is7Home  for  Incurables  v.  New 
York  City,  187  U.  S.  155.  23  S.  Ct. 
84.  47  L.  ed.  117. 

issDavis  v.  Burke,  179  U.  S.  399. 
21  S.  Ct.  210.  45  L.  ed.  249. 
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federal  grounds,  then  after  the  highest  appellate  court  of  the 
state  has  disposed  of  the  matters  of  which  it  may  take  cogni¬ 
zance,  a  writ  of  error  will  run  from  this  court  to  the  highest 
court  in  the  state  in  which  the  decision  of  the  federal  question 
may  be  had ;  and  upon  such  writ  of  error  this  court  can  review 
the  judgment  of  the  trial  court  and  will  exercise  such  jurisdic¬ 
tion  as  may  be  necessary  to  vindicate  any  federal  privilege  or 
immunity  specially  set  up  and  denied.159 

In  the  event  of  the  appellate  court  passing  upon  the  federal 
question,  and  appeal  would  not  lie  to  the  state  supreme  court, 
writ  of  error  will  run  from  the  supreme  court  of  the  United 
States  to  the  appellate  court. 

It  is  only  where  fundamental  rights,  specially  secured  by 
the  federal  constitution,  are  invaded  that  the  federal  courts 
will  interfere  with  a  state  in  the  administration  of  its  laws  for 
the  prosecution  of  crime  and  it  will  not  be  presumed  that  if 
the  freedom  of  a  person  properly  convicted  of  murder  and 
sentenced  to  death  is  improperly  restricted  that  the  state  au¬ 
thorities  will  not  afford  the  necessary  relief,  federal  courts 
will  not  by  habeas  corpus,  reverse  the  proceedings  of  state 
courts  while  acting  within  their  jurisdiction  under  statutes 
which  do  not  conflict  with  the  federal  constitution.160 

That  the  title,  right,  privilege  or  immunity  must  be  spe¬ 
cially  set  up  by  claimant  at  the  proper  time  and  in  the 
proper  way.(n) 

Where  a  negro  moves  to  quash  an  indictment  on  the  ground 
that  he  is  denied  the  equal  protection  of  the  laws  and  his  civil 
rights  under  the  constitution  and  laws  of  the  United  States  by 
the  exclusion  of  negroes  from  the  grand  jury,  but  the  record 
does  not  show  that  he  proved,  or  offered  to  prove,  the  truth  of 


^Kentucky  v.  Powers,  201  U. 
S.  1.  26  L.  ed.  387.  50  L.  ed.  633 
(m) Miller  v.  Joseph,  84  U.  S.  (17 
Wall),  655.  21  L.  ed.,  741;  Greg¬ 

ory  v.  McVeigh,  90  U.  S.  (23 
Wall),  294.  23  L.  ed.,  156;  Bacon 

v.  Texas,  163  U.  S.,  132.  16  S.  Ct. 
1023.  41  L.  ed.,  132. 


leoRogers  v.  Peck,  199  U.  S.  425. 
26  S.  Ct.  87.  50  L.  ed.  256. 

(n) Duncan  v.  Missouri,  152  U. 
S.,  377.  14  S.  Ct.,  570.  38  L.  ed., 
485;  Morrison  v.  Watson,  154  U. 
S.,  111.  14  S.  Ct.,  995.  38  L.  ed., 
927. 
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the  allegations  on  which  the  motion  was  based,  this  court  can 
not  interfere  with  the  judgment.  The  writ  of  error  to  the  state 
supreme  court  of  South  Carolina  is  therefore  dismissed.161 


§  386.  Petition  for  writ  of  error  (State  Court  to  United 
States  supreme  court). 

(File  in  state  supreme  court.) 

In  the  Supreme  Court  of  Illinois. 

. Term,  A.  D.  19 ... . 

John  Doe, 

Plaintiff  in  Error, 


vs. 

To  the  People  of  the  State 
of  Illinois, 

Defendant  in  Error. 


-Petition  for  writ  of  error. 


Now  comes  John  Doe,  plaintiff  in  error,  and  says  that  on  or 

about  . ,  19....  ,this  court  entered  judgment 

herein  in  favor  of  the  people  and  against  this  plaintiff  in 
error,  in  which  judgment  and  the  proceedings  had  prior 
thereto  in  this  cause  certain  errors  were  committed  to  the 
prejudice  of  this  defendant  and  plaintiff  in  error  as  this  court 
may  observe  from  the  record  and  proceedings  and  assign¬ 
ment  of  errors,  all  of  which  is  filed  with  this  petition. 

Wherefore,  this  plaintiff  in  error  prays  that  a  writ  of  error 
may  issue  in  this  behalf  out  of  the  supreme  court  of  the 
United  States  for  the  correction  of  the  errors  so  complained  of, 
and  that  a  transcript  of  the  record,  proceedings  and  papers  in 
this  cause,  duly  authenticated,  may  be  sent  to  the  Supreme 
Court  of  the  United  States. 


John  Brown, 

Attorney  for  Plaintiff  in  Error. 


. ,  day  of . ,  19. . . . 

Writ  of  error  granted. 


(Signed.)  A.  B., 

One  of  the  Justices  of  the  Supreme  Court  of  the  United  States. 


leiBrownfield  v.  South  Carolina, 
189  U.  S.  426-7.  23  S.  Ct.  513. 

47  L.  ed.  882. 
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(Or  signed  by  the  chief  justice  of  the  state  court.)  No  costs 
are  required  to  get  a  death  case  before  the  United  States  su¬ 
preme  court.162 


§  387.  Assignment  of  errors.  (Must  accompany  the  petition 
for  writ  of  error.) 

(File  in  the  state  supreme  court.) 

In  the  Supreme  Court  of  Illinois. 

. Term,  A.  D.  19 ... . 


John  Doe, 

Plaintiff  in  Error, 
vs. 

The  People  of  the  State  of  Illinois, 

Defendant  in  Error. 

State  Supreme  Court 
of  Illinois. 


-  Writ  of  Error  from  the 
Supreme  Court  of  the 
United  States  to  the 


The  plaintiff  in  error,  in  this  action  with  his  petition  for  a 
writ  of  error,  makes  the  following  assignment  of  errors,  which 
occurred  in  the  hearing  of  said  cause  in  said  Supreme  Court, 
to-wit : 

1.  The  state  Supreme  Court  erred  in  not  reversing  the 
judgment  of  the  Appellate  Court  and  trial  court. 

2.  The  court  erred  in  not  granting  a  hearing. 

3.  The  trial  court  erred  in  compelling  the  plaintiff  in  error 
to  go  to  trial  and  be  bound  by  the  verdict  of  a  jury  composed 
of  men  who  were  not  impartial,  as  provided  for,  and  required 

by  the  constitution  of  the  United  States,  art . ,  sec . ,  as 

may  be  observed  from  the  affidavits  of  .  and 

. ,  filed,  incorporated  and  made  a  part  of  the 

record  in  the  motion  for  a  new  trial  in  the  court  below,  and 
the  state  Supreme  Court  erred  in  not  reversing  the  trial  court 
in  this  regard. 


16225‘  U.  S.  Stat.  L.  656.  4  Fed. 

Stat.  Ann.,  p.  491,  sec.  6. 
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4.  And  for  said  reasons,  and  for  other  good  and  sufficient 
reasons,  as  the  same  may  appear  from  the  transcript  of  the 
plaintiff  in  error,  John  Doe,  prays  that  the  judgment  rendered 
by  the  Supreme  Court  of  the  State  of  Illinois,  on  to-wit, 
. ,  19 _ ,  be  reversed. 

(Signed.  John  Brown, 
Attorney  for  Plaintiff  in  Error. 


§  388.  Jurisdiction  U.  S.  supreme  court — Writ  of  error. — 

To  give  the  supreme  court  of  the  United  States  jurisdiction 
it  must  appear  that  the  right,  title  or  immunity  which  is  denied 
must  grow  out  of  the  constitution,  or  a  treaty,  or  statute  of 
the  United  States.163 

To  give  the  United  States  supreme  court  jurisdiction  it  must 
appear  that  the  federal  question  was  presented  to  the  highest 
court  in  the  state  for  its  decision.  Only  the  question  raised  in 
the  state  court,  as  it  appears  from  the  record,  may  be  raised  in 
the  United  States  supreme  court.164 

The  validity  of  a  state  statute  repugnant  to  the  constitution 
of  the  United  States  raises  a  federal  question.166 

All  questions  of  fact  are  settled  by  the  state  court.166 

Where  the  defendant,  a  corporation,  in  the  court  below  ques¬ 
tions  the  constitutionality  of  a  statute  as  an  abridgment  of  its 
rights  and  immunities  and  as  depriving  it  of  its  property  with¬ 
out  due  process  of  law  in  violation  of  the  fourteenth  amend¬ 
ment,  this  court  has  jurisdiction  to  review  the  judgment  on 
writ  of  error  under  sec.  709,  Rev.  Sta.167 


i63Long  v.  Converse,  91  U.  S. 
105.  23  L.  ed.  233;  Miller  v.  Lan¬ 
caster  Bank,  106  U.  S.  542.  27 

L.  ed.  289. 

i64Dewey  v.  DesMoines  (City  of) 
173  U.  S.  193.  19  S.  Ct.  379.  43 
L.  ed.  665. 


1654  Fed.  Stat.  Ann.,  p.  484. 
Note. 

iseHedrick  v.  Atchison,  167  U. 
S.  673.  17  S.  Ct.  922.  42  L.  ed. 

320. 

i67U.  S.  R.  S.,  sec.  709.  4  Fed. 
Stat.  Ann.,  p.  467. 
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A  corporation  is  not  deemed  a  citizen,  nor  entitled  to  such 
privileges.168 

A  writ  of  error  may  be  allowed  by  a  justice  of  the  supreme 
court  of  the  United  States,  or  by  the  chief  justice  of  a  state.169 

A  writ  of  error  is  the  proper  method  to  remove  a  case  from 
the  highest  court  of  a  state  to  the  supreme  court  of  the  United 
States.  No  appeal  is  permitted.170 

If  a  writ  of  error  is  refused  by  the  judge  of  the  highest  state 
court,  then  a  federal  judge  may  grant  it.171 

Two  years  is  the  limit  for  a  writ  of  error  from  the  supreme 
court  of  the  United  States  to  the  supreme  court  of  a  state.172 
Writ  of  error  is  not  brought  in  the  legal  meaning  of  the  term 
until  it  is  filed  in  the  court  below.  i°) 

In  order  to  confer  jurisdiction  upon  the  United  States  su¬ 
preme  court  to  review,  on  writ  of  error,  the  final  decision  of  the 
highest  state  court  it  must  appear  in  the  record  certified  to 
this  court  that  a  federal  question  was  presented  to  the  court 
below.173 

In  a  case  tried  in  the  criminal  court  of  Cook  county,  the 
defendant  was  found  guilty,  the  supreme  court  affirmed  the 
finding,  then  it  was  taken  to  the  supreme  court  of  the  United 
States  by  writ  of  error,  the  court  said:  “Had  the  point  been 
raised  at  the  proper  time  that  the  jury  retired  to  consider  of 


isswestern  Turf  Ass’n.  v.  Green¬ 
berg,  204  U.  S.  359.  27  S.  Ct.  384. 
51  L.  ed.  520. 

i6eBartemeyer  v.  Iowa,  81  U.  S 
(14  Wall.),  26.  20  L.  ed.  792; 

Spies  v.  Illinois  (State  of),  123  U. 
S.  131-43.  8  S.  Ct.  21.  31  L.  ed. 

80. 

iTou.  S.  R.  S.,  sec.  709.  4  Fed. 
Ann.  Stat.,  p.  467;  Dower  v.  Rich¬ 
ards,  151  U.  S.  658-66.  14  S.  Ct 

452.  38  L.  ed.  305. 

ifiStanley  v.  Schwalby,  162  U, 
S.  Ct.  754.  40  L.  ed.  960. 


i72Allen  v.  Southern  Pacific  R 
Co.,  173  U.  jS.  479.  19  S.  Ct.  518. 
43  L.  ed.  775;  U.  S.  R.  S.,  secs. 
1003-1008.  4  Fed.  Stat.  Ann.,  pp. 

616-622. 

(o)  Scarborough  v.  Pargoud,  108 
U.  S.,  567.  2  S.  Ct.,  877.  27  L. 

ed.,  824;  United  States  v.  Baxter, 
2  C.  C.  A.,  410.  51  Fed.,  624. 

^Carpenter  v.  Bowyer,  81  U.  S. 
(14  Wall.),  216.  20  L.  ed.  882; 

Schuyler  Nat’l.  Bank  v.  Bollong, 
150  U.  S.  85.  15  S.  Ct.  24.  37  L. 
ed.  1008;  Chicago,  B.  &  Q.  R.  Co. 
v.  Chicago,  166  U.  S.  226.  17  S. 

Ct.  581. 
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their  verdict  without  being  placed  in  charge  of  a  sworn  officer, 
it  would  have  been  reversible  error,  but  the  first  objection  was 
in  his  motion  for  a  new  trial,  which  was  too  late.”  The  su¬ 
preme  court  of  the  United  States  in  upholding  the  decision  of 
the  state  supreme  court  said  that  plaintiff  in  error  was  not 
denied  his  rights  under  the  constitution  of  the  United  States.174 

One  convicted  in  a  state  court  for  an  alleged  violation  of  the 
criminal  statutes  of  the  state,  and  who  contends  that  he  is  held 
in  violation  of  the  constitution  of  the  United  States  must 
ordinarily  first  take  his  case  to  the  highest  court  of  the  state 
in  which  the  judgment  could  be  reviewed,  and  thence  bring  it, 
if  unsuccessful  there,  to  this  court  by  writ  of  error.175 

The  certificate  of  the  presiding  judge  of  the  state  court  that 
a  federal  question  is  involved  will  not  do — the  federal  question 
must  appear  in  the  record.176 

§  389.  Record.  (To  appeal  from  state  supreme  court  to 
United  States  supreme  court.) 

1.  Transcript  of  the  record  from  below. 

2.  Opinion  of  the  state  supreme  court. 

3.  All  orders  made  in  said  court. 

4.  Petition  for  writ  of  error. 

5.  Order  granting  writ  of  error.  Writ  of  error. 

6.  Bond  (or  cash  deposit  order). 

7.  Assignment  of  errors. 

8.  Citation  (acknowledgment  thereof.) 

9.  Certificate  of  clerk  of  state  supreme  court. 

§  390.  Order  granting  writ  of  error. 

(File  in  state  supreme  court.) 

In  the  Supreme  Court  of  Illinois. 

. Term,  A.  D.  19 _ 

i74E)reyer  v.  Illinois,  187  U.  S.  i^Powell  v.  Brunswick  County, 
71.  23  S.  Ct.  28.  47  L.  ed.  79.  150  U.  8.  433.  14  S.  Ct.  166.  37 

i75Reid  v.  Jones,  187  U.  S.  153.  L.  ed.  1134. 

23  S.  Ct.  89.  47  L.  ed.  116. 
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John  Doe, 


Plaintiff  in  Error, 
vs. 


-Petition  for  Writ  of 
Error. 


The  People  of  the  State  of  Illinois, 

Defendant  in  Error 


This 


day  of 


,  19. . . .,  came  the 


plaintiff  in  error,  by  his  attorney,  and  filed  herein  and  pre¬ 
sented  to  the  court  his  petition  for  allowance  of  a  writ  of 
error,  intended  to  be  urged  by  him  and  praying  also  a  tran¬ 
script  of  the  record,  proceedings  and  papers  upon  which  the 
judgment  herein  was  rendered,  duly  authenticated,  may  be 
sent  to  the  Supreme  Court  of  the  United  States,  and  that  such 
other  and  further  proceedings  may  be  had  as  may  be  proper 
in  the  premises. 

In  consideration  whereof,  the  court  does  allow  writ  of  error 
(upon  the  plaintiff  giving  bond  according  to  law  in  the  sum 

of  $ . ,  which  shall  operate  as  a  supersedeas  bond).  (If 

the  party  tried  was  given  a  death  sentence  supersedeas  is  essen¬ 
tial  to  postpone  the  execution  pending  writ  of  error  and 
appeal,  but  in  a  death  case  no  bond  is  required.) 


M.  M., 


Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

(Or  signed  by  the  chief  justice  of  the  state  supreme  court.) 

If  an  appearance  bond  was  executed  in  the  trial  court,  pend¬ 
ing  writ  of  error,  it  probably  holds  good  until  a  final  deter¬ 
mination,  and  the  defendant  may  still  have  his  liberty.  Should, 
however,  another  appearance  bond  be  required,  he  must  exe¬ 
cute  the  same.  It  sometimes  happens  that  sureties  withdraw 
from  a  bond,  in  such  case  the  defendant  is  rearrested  and 
brought  into  court,  where  he  must  give  another  bond  or  be 
incarcerated. 

Where  the  penalty  is  death  no  costs  are  required  to  have 
the  case  go  before  the  United  States  supreme  court.177 

17735  U.  S.  Stat.  L.  656.  4  Fed. 

Stat.  Ann.,  p.  491,  sec.  6. 
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If  bond  is  required,  it  must  be  approved  by  tbe  United  States 
judge.178 

If  the  chief  justice  of  the  state  court  grants  the  writ  of 
error  he  may  approve  the  appeal  bond. 

A  cash  deposit  may  be  accepted  in  lieu  of  bond.179  The  court 
will  then  order  the  following  citation  to  issue : 


§  391.  Citation. 

(File  in  state  supreme  court.) 

Appeal  from  the  state  court  to  the  Supreme  Court  of  the 
United  States,  ss. 


John  Doe, 

Plaintiff  in  Error. 

vs. 

The  People  of  the  State  of  Illinois, 
Defendant  in  Error. 


-Writ  of  Error  from  the 
Supreme  Court  of  the 
United  States  to  the 
State  Supreme  Court 
of  Illinois. 


To  the  People  of  the  State  of  Illinois.  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
Supreme  Court  of  the  United  States,  at  Washington,  within 
thirty  days  from  the  date  hereof,  pursuant  to  a  writ  of  error, 
filed  in  the  clerk’s  office  of  the  Supreme  Court  of  Illinois, 
wherein  John  Doe  is  plaintiff  in  error,  and  you  are  the  de¬ 
fendant  in  error,  to  show  cause,  if  any  there  be,  why  judgment 
rendered  against  said  plaintiff  in  error  in  said  writ  of  error 
mentioned,  should  not  be  corrected  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  . ,  Associate  Justice  of 

the  Supreme  Court  of  the  United  States,  this . day 

of . ,19.... 

(Signed.)  0.  H, 

Associate  Justice  of  the  Supreme  Court  of  the  United  States, 
(or  Chief  Justice  of  State  Supreme  Court.) 


i78Form  of  bond  see  sec.  336  i79See  form  in  sec.  58  ante. 
aDte. 
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Acknowledgment  of  Service. — Now  on . ,  19. . . 

I  hereby  acknowledge  receipt  of  a  copy  of  the  within  citation. 

J.  F.  T., 

State’s  Attorney  of  .  County  and  Sol.  for  the 

People  in  said  cause. 

The  service  of  a  citation  by  mail  is  not  sufficient. (p) 


§  392.  Writ  of  error  United  States  supreme  court  to  state 
supreme  court. 

(File  in  state  supreme  court.) 

United  States  of  America,  ss: 


(To  appeal  from  the  Supreme 
Court  of  the  State  of  Illinois, 
to  the  Supreme  Court  of  the 

United  States,  . 

Term,  A.  D.  19 _ ) 

Error  to  State  Supreme  Court 
of  Illinois. 

The  President  of  the  United  States  of  America,  to  the  Honor¬ 
able,  the  Judges  of  the  Supreme  Court  of  Illinois,  Greeting: 
(Here  seal  of  Supreme  Court  of  the  United  States.) 

Because  in  the  record  and  proceedings,  as  also  in  the  rendi¬ 
tion  of  the  judgment  of  a  plea  which  is  in  said  court,  before 
you,  being  the  highest  court  of  law  or  equity  in  said  state,  in 
which  a  decision  could  be  had  in  the  said  suit  between  the 
People  or  plaintiff  and  defendant  in  error,  and  the  said  John 
Doe,  defendant  and  plaintiff  in  error,  wherein  was  drawn  in 
question  the  validity  of  a  treaty  or  a  statute  of,  or  an  authority 
exercised  under  the  United  States,  and  the  decision  was  against 
the  validity,  or  wherein  was  drawn  in  question  the  validity  of  a 


John  Doe, 

Plaintiff  in  Error, 
vs. 

People  of  State  of  Illinois, 
Defendant  in  Error. 


(P)  Tripp  v.  Santa  Rosa  St.  R. 
Co.,  144  U.  S.  126.  12  S.  Ct.  655. 
26  L.  ed.  372. 

—29 
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statute,  or  an  authority  exercised  under  said  state  on  the 
ground  of  their  being  repugnant  to  the  constitution,  or  treaty, 
or  of  a  statute  of,  or  commission  held  under  the  United  States, 
and  the  decision  was  against  the  title,  right,  privilege,  or  ex¬ 
emption  specially  set  up  or  claimed  under  such  claim  of  the 
said  constitution,  treaty,  statute  or  commission,  a  manifest 
error  hath  happened  to  the  great  damage  of  the  said  defendant 
and  plaintiff  in  error,  as  by  his  complaint  appears,  we  being 
willing  that  error,  if  any  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  said  parties  aforesaid,  in  this 
behalf  do  command  you,  if  judgment  be  therein  given,  that 
then  under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid  with  all  things  concerning 
the  same,  to  the  Supreme  Court  of  the  United  States,  together 
with  this  writ,  so  that  you  have  the  same  in  the  said  Supreme 
Court  at  Washington  within  thirty  days  from  the  date  hereof, 
and  that  the  record  and  proceedings  aforesaid  being  inspected, 
the  said  Supreme  Court  may  cause  further  to  be  done  therein 
to  correct  that  error,  what  of  right,  and  according  to  the  laws 
and  customs  of  the  Unied  States,  should  be  done. 

Witness  the  Honorable  M.  F.,  Chief  Justice  of  the  Supreme 
Court  of  the  United  States. 

(Signed.)  D.  K., 

Clerk  of  the  Supreme  Court  of  the  United  States. 

The  foregoing  are  all  filed  with  the  clerk  of  the  state  su¬ 
preme  court  who  complies  by  making  up  the  record  and  with 
the  transcript  makes  the  following  certificate: 


§  393.  Certificate  of  clerk  of  state  supreme  court. 

In  the  Supreme  Court  of  Illinois. 


John  Doe, 

Plaintiff  in  Error. 


vs. 

To  the  People  of  the  State 
of  Illinois, 

Defendant  in  Error. 


To  appeal  from  Supreme  Court  of 
Illinois,  to  the  Supreme  Court  of 
the  United  States. 

Error  to  the  State  Supreme  Court 
of  Illinois. 
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In  obedience  to  the  commands  of  the  within  writ,  I  herewith 
transmit  to  the  Supreme  Court  of  the  United  States,  a  duly 
certified  transcript  of  the  complete  record  and  proceedings  of 
the  within  entitled  cause,  with  all  things  concerning  the  same. 

In  witness  whereof,  I  hereunto  subscribe  my  name  and  affix 
the  seal  of  said  Supreme  Court,  in  the  city  of  Springfield,  this 
. day  of . ,  19 ... . 

(Signed.)  J.  K., 
Clerk  Supreme  Court  of  Illinois. 

Costs  of  transcript  $ . ,  paid  by  J.  B.,  counsel  for 

plaintiff  in  error. 

A  docket  fee  of  $25  should  accompany  the  record  when  filed 
in  the  supreme  court  at  Washington.  (A  death  case  excepted.) 

If  counsel  for  the  People  feel  that  no  federal  question  is  in¬ 
volved  ;  that  the  supreme  court  of  the  United  States  is  without 
jurisdiction,  he  will  probably  file  a  motion  to  dismiss;  or  he 
may  file  the  said  motion  at  the  same  time  he  files  his  briefs.180 


§  394.  Writ  of  error  may  be  amended  in  United  States  su¬ 
preme  court. — To  appeal  from  a  state  supreme  court  to  the 
supreme  court  of  the  United  States,  writ  of  error  is  the  mode. 
The  petition  therefor  may  be  granted  by  one  of  the  justices  of 
the  United  States  supreme  court,  or  the  chief  justice  of  the 
state  supreme  court. 

Writ  of  error  will  run  from  the  United  States  supreme  court 
to  a  state  supreme  court  for  two  years.181 

Writ  of  error  served  and  returned  to  the  United  States  su¬ 
preme  court,  the  record  is  no  longer  before  the  court  below, 
and  can  not  be  amended  in  that  court.182 

Writ  of  error  (or  appeal)  with  reference  to  defective  state¬ 
ment  of  the  names  of  the  parties  thereto  may  be  amended.  (s> 


i80For  further  proceedings  in 
the  supreme  court  of  the  United 
States  see  chap.  3,  ante. 

isiAllen  v.  Southern  Pac.  R. 
Co.,  173  U.  S.  479-84.  79  S.  Ct. 

518.  43  L.  ed.  775. 


issunited  States  v.  Hooe,  1 
Cranch,  C.  C.  116.  28  Fed.  Cas. 

No.  15,  386. 

(s)Pearson  v.  Yewdall,  95  U.  S. 
294.  24  L.  ed.  436;  The  Natches, 

27  Fed.  309. 
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Absence  of  petition  for  writ  of  error  and  allowance  are  de¬ 
fects  which  may  be  amended. 

Writ  of  error  is  not  brought  in  the  legal  meaning  of  the  term 
until  it  is  filed  in  the  court  which  rendered  the  judgment.  It 
is  the  filing  of  the  writ  that  removes  the  record  from  the  in¬ 
ferior  to  the  appellate  court,  the  period  of  limitation  for  appeal 
is  calculated  therefrom. 

The  act  creating  the  United  States  circuit  court  of  appeals 
does  not  affect  the  procedure  or  appeal  from  the  highest  court 
of  a  state  to  the  United  States  supreme  court.  (v> 

The  fact  that  a  writ  of  error  is  not  returned  attached  to  a 
transcript,  nor  made  a  part  of  the  record  does  not  make  it 
void,  such  defect  may  be  amended. 

Citation  not  served  thirty  days  before  is  not  sufficient  grounds 
to  dismiss  writ  of  error.  Amendment  thereto  may  be  per¬ 
mitted. 

A  poor  person  has  no  right  to  appeal  his  case  without  giving 
a  bond.(y> 

Writs  of  error  from  the  supreme  court  of  the  United  States 
to  a  state  court  in  cases  authorized  by  law,  shall  be  issued  in 
the  same  manner,  and  under  the  same  regulations,  and  shall 
have  the  same  effect  as  if  the  judgment  or  decree  complained 
of  had  been  rendered  or  passed  in  a  court  of  the  United 
States. (z) 

The  supreme  court  of  the  United  States  may,  at  any  time, 
in  its  discretion,  and  upon  such  terms  as  it  may  deem  just, 
allow  an  amendment  of  a  writ  of  error,  when  there  is  a  mis- 


(t)  Alaska  United  Gold  Mine  Co. 

v.  Keating,  116  Fed.  561.  53  C. 

C.  A.  655. 

(u)  Scarborough  v.  Pargoud,  198 

U.  S.  567.  27  L.  ed.  824;  United 

States  v.  Baxter,  51  Fed.  624.  2 

C.  C.  A.  410. 

(v) 4  Fed.  Stat.  Ann.,  p.  399,  sec. 
5. 

(w)  Cotter  v.  Alabama,  G.  S.  R. 

Co.,  10  C.  C.  A.  35.  61  Fed.  747. 

(x)  National  Bank  v.  Bank  of 


Commerce,  99  U.  S.  608.  25  L.  ed. 
362;  Seagrist  v.  Crabtree,  127  U. 
S.  773.  8  S.  Ct.  1394.  32  L.  ed. 

323;  Andrews  v.  Thum,  64  Fed. 
149.  12  C.  C.  A.  77. 

(y) Gallaway  v.  State  Nat.  Bank 

of  Ft.  Worth,  186  U.  S.  178.  22 

S.  Ct.  811.  46  L.  ed.  1111;  The 

Presto,  93  Fed.  522.  35  C.  C.  A. 

394. 

(z) 4  Fed.  Stat.  Ann.,  p.  616,  sec. 
1003. 
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take  in  the  teste  of  the  writ,  or  a  seal  to  the  writ  is  wanting, 
or  when  the  writ  is  made  returnable  on  a  day  other  than  the 
day  of  the  commencement  of  the  term  next  ensuing  the  issue 
of  the  writ,  or  when  the  statement  of  the  title  of  the  action  or 
parties  thereto  in  the  writ  is  defective,  if  the  defect  can  be 
remedied  by  reference  to  the  accompanying  record,  and  in  all 
other  particulars  of  form,  provided,  the  defect  has  not  preju¬ 
diced,  and  the  amendment  will  not  injure  the  defendant  in 
error.  (aal 


§  395.  Return  of  writ  of  error,  etc. — Where  the  clerk  of  a 
supreme  court  of  a  state  neglects  or  refuses  to  make  a  return 
to  a  writ  of  error  the  United  States  supreme  court  will  lay  a 
rule  upon  him  to  make  return  on  or  before  the  first  day  of  the 
next  term  and  where  there  is  another  case  upon  the  docket  in¬ 
volving  the  same  questions  the  court  will  direct  it  to  be  con¬ 
tinued  in  order  that  both  cases  may  be  argued  together.  (bbl 
The  return  of  a  copy  of  the  record  of  a  state  court  duly  certi¬ 
fied  by  the  clerk,  and  annexed  to  the  writ  of  error,  is  a  sufficient 
return.  <cc> 

The  record  should  clearly  show  that  a  proper  federal  question 
was  presented,  and  in  case  a  right,  title,  privilege  or  immunity 
was  set  up  and  claimed,  it  must  appear  that  this  was  claimed 
by  the  plaintiff  in  error  for  himself  and  not  for  another,  and 
that  the  decision  was  against  him.(dd> 

Mere  reversal  by  the  highest  court  of  the  judgment  or  de¬ 
cree  of  an  inferior  court  is  not  such  a  final  judgment  of  the 
highest  court  as  is  contemplated  by  the  statute  giving  jurisdic¬ 
tion  to  the  supreme  court  of  the  United  States  on  writs  of  error 
to  the  state  court. (ee) 


(aa)4  Fed  Stat.  Ann.,  p.  617,  sec. 
1005. 

(bb) United  States  v.  Booth,  59 
U.  S.  (18  How.),  476.  15  L.  ed. 

464. 

(cc)  Martin  v.  Hunter,  14  U.  S. 
(1  Wheat.),  304.  4  L.  ed.  97. 


(dd)Warfield  v.  Chaffee,  91  U. 
S.  690.  23  L.  ed.  383. 

(ee)McComb  v.  Commissioners 
of  Knox  Co.,  91  U.  S.  1.  23  L.  ed 
185. 
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To  give  the  supreme  court  of  the  United  States  jurisdiction 
it  must  appear  from  the  record  that  the  state  court  decided  the 
very  case  relied  upon,  and  it  must  appear  that  the  federal  ques¬ 
tion  was  presented  and  passed  upon  by  the  state  court. (ff) 

The  statute  covers  decisions  in  criminal  cases  in  state  courts, 
as  well  as  in  civil  suits,  and  there  is  no  distinction  between 
them  in  respect  to  the  right  of  review  in  the  supreme  court  of 
the  United  States. (gg) 

For  further  proceedings  in  United  States  supreme  court,  see 
chapter  6  ante. 

§  396.  Laws  governing  criminal  proceedings  in  state  court 
on  appeal  (writ  of  error).183 — In  any  prosecution  by  indict¬ 
ment  for  a  capital  offense,  when  the  sentence  is  death,  the 
party  aggrieved  by  manifest  and  material  error,  appearing  of 
record,  may  be  relieved  by  writ  of  error  in  the  following 
manner,  to  wit: 

1.  He  shall  obtain  a  certified  copy  of  the  record  from  the 
clerk  and  a  certificate  from  the  judge  who  tried  the  cause,  or 
from  the  prosecuting  officer  on  the  trial,  that  he  is  of  the 
opinion  that  such  record  contains  a  full  and  true  history  of 
the  proceedings  on  the  trial. 

2.  He  shall  present  such  transcript  and  certificate,  with 
an  assignment  of  the  errors  relied  upon,  to  the  supreme  court  if 
in  session,  or  to  one  of  the  judges  thereof  in  vacation. 

3.  If,  after  inspecting  such  transcript,  the  court,  or  judge, 
is  of  the  opinion  that  there  is  reasonable  cause  for  allowing 
writ  of  error,  or  doubt  as  to  the  guilt  of  the  defendant,  it 
shall  be  granted  by  endorsement  on  the  back  of  such  tran¬ 
script  with  the  direction  that  the  same  shall  be  a  supersedeas. 


(ff)Cockroft  v.  Vose,  81  U.  S. 
(14  Wall.)  5.  20  L.  ed.  822;  Long 
v.  Converse,  91  U.  S.  105.  23  L. 

ed.  233. 

(gg)Prigg  v.  Pennsylvania,  41 
U.  S.  (16  Pet.),  539.  10  L.  ed. 

1060;  Twitchell  v.  Commonwealth, 


74  U.  S.  (7  Wall),  321.  19  L.  ed. 

223;  Gibson  v.  Mississippi,  162  U. 
S.  565.  16  S.  Ct.  904.  40  L.  ed. 

1075. 

i83Hurd’s  R.  S.  1908,  p.  790,  sec, 
458. 
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4.  After  the  filing  of  such  transcript  and  order  the  clerk 
of  the  supreme  court  shall  issue  a  supersedeas  to  stay  the 
execution  of  the  sentence  of  death  until  the  further  order  of 
court,  but  the  prisoner  shall  not  be  discharged  from  jail. 

Section  459.  When  judgment  affirmed — sentence. — If 
judgment  is  affirmed,  the  supreme  court  shall,  by  order,  fix 
the  time  when  the  original  sentence  of  death  shall  be  executed, 
a  copy  of  which  order  shall  be  sufficient  authority  to  the 
sheriff  for  the  execution  of  the  prisoner  at  the  time  therein 
specified. 

Section  460.  Writs  of  error  in  other  cases. — Writs  of 
error  in  all  criminal  cases,  where  the  sentence  is  not  death, 
shall  be  considered  as  writs  of  right  and  issued  of  course.184 

Section  461.  Supersedeas  in  other  cases. — When  a  super¬ 
sedeas  is  desired,  a  transcript  of  the  record,  with  a  certificate 
and  assignment  of  errors,  must  be  presented  to  the  supreme 
court,  if  in  session,  or  to  one  of  the  judges  thereof  in  vacation, 
in  like  manner  as  in  cases  when  the  sentence  is  death. 

Section  462.  Issued  how. — If,  after  inspecting  the  trans¬ 
script,  the  court  or  judge  is  of  the  opinion  that  there  is  reason¬ 
able  cause  for  allowing  a  writ  of  error,  and  shall  also  be  of 
the  opinion  that  there  is  reasonable  doubt  as  to  the  guilt  of 
the  defendant,  or  that  there  is  serious  or  prejudicial  error  in 
the  record,  it  shall  be  granted  by  endorsement  on  the  back  of 
the  transcript,  with  a  direction  that  the  same  be  made  a  super¬ 
sedeas,  and  a  supersedeas  shall  issue  in  like  manner  and  in 
like  effect  as  in  cases  where  the  sentence  is  death. 

Section  463.  Letting  to  bail. — When  the  court  or  judge 
is  of  the  opinion  that  there  is  reasonable  cause  for  believing 
that  the  judgment  will  be  reversed,  or  that  the  judgment  will 
be  reversed  and  remanded,  and  the  offense  is  one  for  which 
the  party  accused  was  entitled  to  bail  before  conviction,  it 
shall  be  the  duty  of  the  court  or  judge  to  make  an  order  to 
admit  such  prisoner  to  bail,  upon  his  entering  into  a  recog¬ 
nizance  to  the  People  of  the  state  of  Illinois  in  such  sum  and 


i84French  v.  People,  77  Ill.  531. 
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with  such  security  as  said  court  or  judge  shall  prescribe,  con¬ 
ditioned  that  the  prisoner  will  appear  at  the  next  term  of 
the  court  in  which  his  trial  took  place,  and  at  each  subsequent 
term  of  said  court  on  the  first  days  thereof,  until  the  deter¬ 
mination  of  such  writ  of  error,  and  will  not,  at  any  of  the 
terms  of  said  court,  depart  the  court  without  leave,  and  that 
in  case  the  judgment  is  affirmed  he  will  surrender  himself  to 
the  sheriff,  or  warden,  or  other  officer  from  whose  custody 
he  is  bailed. 

Section  464.  Recognizance  to  be  taken  by  sheriff  or  warden. — 
If  the  prisoner  is  in  custody  of  the  sheriff,  he  shall  take  the 
recognizance ;  if  in  custody  of  the  warden  of  the  penitentiary, 
he  shall  take  the  recognizance.  In  either  case  the  recognizance 
shall  be  returned  to  the  next  term  of  court  in  which  the 
prisoner  was  sentenced,  and  there  entered  of  record,  and  such 
proceedings  may  be  had  thereon  in  case  of  breach  of  the  condi¬ 
tions  thereof,  as  in  other  cases  of  recognizance. 

Section  465.  Judgment  affirmed — proceedings  thereon. — If 
the  judgment  is  affirmed,  the  supreme  court  shall  direct  the 
court  in  which  the  original  sentence  was  rendered  to  carry 
the  same  into  effect,  and  shall  give  judgment  therefor,  from 
the  supreme  court. 

Section  466.  Surrender  of  the  prisoner  by  sureties  on  judg¬ 
ment  affirmed. — When  judgment  is  affirmed,  if  the  prisoner 
was  bailed  from  the  custody  of  the  sheriff,  he  shall  be  sur¬ 
rendered  to  the  sheriff,  who  shall  proceed  to  execute  the  judg¬ 
ment  of  the  court ;  or  if  bailed  from  the  custody  of  the  warden, 
he  shall  be  surrendered  to  such  warden,  to  be  dealt  with 
according  to  the  judgment  of  the  court,  and  the  warden  receiv¬ 
ing  him  shall  immediately  certify  to  the  clerk  of  the  court  to 
which  the  recognizance  is  returned  the  fact  of  such  surrender, 
which  certificate  shall  be  sufficient  evidence  of  the  compliance 
of  the  condition  of  the  bond. 

Section  467.  Time  of  service. — When  a  prisoner  has  been 
committed  to  the  penitentiary  in  pursuance  of  a  sentence  of 
imprisonment  therein,  or  has  been  committed  to  the  county 
jail  pursuant  to  a  sentence  of  confinement  therein,  and  the 
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judgment  is  affirmed,  the  time  of  service  under  the  sentence 
of  such  prisoner  shall  commence  to  run  from  the  time  of  such 
commitment,  notwithstanding  a  supersedeas  may  have  been 
granted:  provided,  if  any  such  prisoner  is  admitted  to  bail 
after  such  commitment  the  time  during  which  he  is  out  upon 
bail  shall  be  excluded  from  the  computation  of  his  time  of 
service. 

Section  468.  Returning  prisoner  for  trial. — In  case  of  the 
reversal  of  any  judgment  upon  which  any  person  has  been 
committed  to  the  penitentiary,  upon  receiving  a  certified  copy 
of  such  judgment  of  the  supreme  court,  it  shall  be  the  duty 
of  the  warden  of  the  penitentiary,  upon  receiving  a  certified 
copy  of  such  judgment  of  the  supreme  court,  to  deliver  the 
person  so  committed  to  the  custody  of  the  sheriff  of  the  county 
where  such  new  trial  is  to  be  had,  and  of  such  sheriff  to  take 
and  reconvey  such  person  to  the  jail  of  his  county,  and  for 
such  services  the  sheriff  shall  be  allowed  and  paid  like  fees 
as  in  the  case  of  commitments  to  the  penitentiary. 


CHAPTER  8. 

mechanic's  lien  (or  chancery)  case  in  state  court. 


Answer  of  judgment  creditor 
defendant  to  a  petition  for 
mecnanie’s  lien. 

Right  of  wage -earner  to  in¬ 
tervene. 

Replication  of  petitioner  to 
the  answer  of  defendant 
M.  J. 

Proceedings  before  the 
master  in  chancery. 

Mode  of  trial,  jury — lien 
case. 

Master  in  chancery’s  report. 

Decree  for  foreclosure  in 
mechanic’s  lien. 

Submit  decree  to  opposite 
counsel. 

Suit  of  a  sub-contractor  v. 
the  principal  contractor 
and  owner. 

A  synopsis  of  the  lien  law 
with  reference  to  sub¬ 
contractors. 

Notice  of  claim  for  lien. 

Affidavit  in  support  of  claim 
for  lien  by  sub-contractor, 
when  owner  is  a  non-resi¬ 
dent. 

A  sub-contractor  has  four 
months  if  contractor  has 
filed  statement. 

Lien  defeated  may  recover 
as  at  law. 

Suit  by  a  sub-contractor. 

Notice  to  owner  by  sub-con¬ 
tractor. 

Notice  of  lien  by  subcontrac¬ 
tor  to  non-resident  owner. 
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Mechanic’s  lien,  a  chancery 
proceeding  (state  court). 

414. 

393. 

Contractor  vs.  Owner — 

415. 

416. 

Breach  of  contract  by  the 

owner. 

399. 

Statement  of  contractor  to 

owner. 

400. 

Limitation  of  contractor  as 

417. 

against  third  party. 

401. 

When  and  how  suit  may  be 
brought — Other  lienholders 

418. 

may  join  as  interveners. 

419. 

402. 

Proceeds  of  sale,  application 
pro  rata,  etc. 

420. 

403 

Contractor  may  recover  at 
law. 

421. 

404. 

Filing  claim  for  lien  with 
the  circuit  clerk. 

422. 

405. 

Statement  for  lien — contrac¬ 
tor  vs.  owner. 

423. 

406. 

Statement  to  be  filed  with 

the  clerk. 

424. 

407. 

Bill  for  a  mechanic’s  lien 
(contractor  vs.  owner). 

425. 

408. 

Bill  for  mechanic’s  lien 
(contractor  v.  owner.) 

409. 

What  is  and  is  not  essential. 

426. 

410. 

Answer  of  owner  defendant 
to  a  bill  or  petition  for 

mechanic’s  lien. 

427. 

411. 

Defense  to  petition  must  be 

made  on  answer. 

428. 

412. 

Answer  of  defendant  hold¬ 
ing  mortgage. 

429. 

413. 

Intervening  creditors  to  file 

430. 
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Sfction 

431.  Subcontractor  limited  to 

sixty  days  unless  owner 
was  served  with  notice. 

432.  Subcontractor’s  bill  vs. 

owner  and  contractor. 

433.  Intervening  petition  by  a 

creditor  vs.  owner  and 
contractor  et  al. 

434.  Only  the  filing  of  an  affidavit 

is  required  to  intervene 
for  wages. 

435.  Motion  and  affidavit  of  inter¬ 

vener  in  a  claim  for 

wages. 

436.  Notice  by  subcontractor  to 

owner. 

437.  Exceptions  to  master’s  re¬ 

port. 

438.  Decree  in  mechanic’s  lien — 

Subcontractor  vs.  owner 
and  contractor. 

439.  Exceptions  to  master’s  re¬ 

port  and  findings. 


Section 

440.  Exceptions  to  findings  in 

decree. 

441.  Procedure  to  appeal  a  chan¬ 

cery  case  in  the  state 
court. 

442.  Trial  by  court  without  a 

jury. 

443.  Appeal  to  appellate  or  su¬ 

preme  court. 

444.  Certificate  of  evidence  (or 

bill  of  exceptions)  should 
contain. 

445.  The  record. 

446.  Style  of  cause  to  appeal 

from  circuit  court  to  ap¬ 
pellate  court. 

447.  Style  of  cause,  writ  of  error. 

448.  One  defendant  may  appeal. 

449.  When  a  party  misconceives 

his  remedy. 

450.  Mistake  in  appealing  to  ap¬ 

pellate  or  supreme  court. 


§  397.  Mechanic’s  lien,  a  chancery  proceeding  (state  court). 

— Generally  a  mechanic’s  lien  is  a  special  statutory  lien  on 
buildings  and  other  improvements  upon  realty  and  the  land 
on  which  they  are  situated,  in  favor  of  certain  designated 
classes  of  persons,  to  secure  to  them  compensation  for  the 
work  and  labor  which  they  have  performed  in,  or  the  mate¬ 
rials  which  they  have  furnished  for,  the  construction,  and 
the  repair  or  alteration  of  such  buildings  or  improvements. 

The  lien  for  materials  furnished  is  frequently  designated  a 
material  man’s  lien,  and  the  term  laborer’s  lien  is  used 
to  designate  the  lien  for  work  or  labor  only.  But  it  is  rather 
more  usual  to  employ  the  general  term  mechanic’s  lien, 
whether  the  claim  is  for  labor  or  materials. 

The  original  object  of  the  mechanic’s  lien  law  was  to  favor 
and  protect  mechanics  and  laborers  who  actually  worked  on 
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buildings;  this  benefit  has  been  extended  to  material  men;  the 
object  nevertheless  is  to  provide  security  for  a  class  of  per¬ 
sons  whose  claims  gradually  accumulate  from  day  to  day  and 
who  cannot  conveniently  protect  themselves  in  any  other  way. 

The  principle  upon  which  such  liens  are  allowed  in  favor 
of  mechanics  and  material  men  is  that  their  labor  and  mate¬ 
rials  have  given  value  to  the  property  upon  which  they  have 
been  expended.  It  is  therefore  just  that  the  owner  of  the 
land  who  has  contracted  for  such  improvement,  or  who  has 
stood  by  and  seen  the  improvement  in  progress  without  mak¬ 
ing  objection  thereto,  should  be  held  liable  therefor. 

The  lien  of  a  mechanic  or  material  man  on  real  property 
was  unknown  either  at  common  law  or  in  equity,  but  is  of 
purely  statutory  origin,  hence,  is  frequently  said  to  be  a 
mere  creature  of  the  statute.  It  follows  therefore,  that  being 
of  purely  statutory  origin,  the  statute  to  enforce  a  lien  must 
be  strictly  complied  with. 

The  law  of  mechanic’s  liens  merely  gives  to  the  mechanic 
or  material  man  a  cumulative  remedy.  The  law  does  not 
deprive  him  of  his  remedy  against  the  person  for  whom  the 
work  was  done,  or  the  materials  furnished  upon  the  contract. 

No  inflexible  rule  of  either  strict  or  liberal  construction  can 
be  laid  down  which  will  be  applicable  to  every  part  of  a 
mechanic’s  lien  statute,  in  the  absence  of  a  provision  in  the 
statute  itself  as  to  how  it  shall  be  construed. 

The  nearest  approach  to  a  general  rule  which  can  be  safely 
laid  down  would  seem  to  be  that  the  remedial  portions  of 
mechanic ’s  lien  statutes  should  be  liberally  construed,  but  that 
the  other  parts,  those  upon  which  the  right  to  the  existence 
of  a  lien  depends,  being  in  derogation  of  the  common  law, 
should  be  strictly  construed. 

Under  the  mechanic’s  lien  law,  the  principal  contractor  has 
rights  against  the  owner,  but  to  entitle  him  to  a  lien  on  the 
property  he  must  do  certain  things;  to  entitle  him  to  a  lien 
against  other  parties,  such  as  a  subsequent  purchaser,  an 
incumbrancer,  or  other  creditors,  it  must  appear  that  he  has 
complied  with  the  lien  law. 
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If  the  party  is  a  subcontractor  (and  under  this  head  is 
included  every  person  who  performed  labor  or  furnished  mate¬ 
rial  for  the  principal  contractor  on  the  building)  he  is  entitled 
to  a  lien  against  the  property,  provided  such  one  has  complied 
with  the  lien  law.  The  law  specifically  declares  what  a  sub¬ 
contractor  shall  do,  to  be  entitled  to  a  lien;  if  he  neglects  to 
comply  with  the  law,  he  has  no  one  to  blame  but  himself.1 

We  shall  first  take  up  the  case  of  the  contractor. 

§  398.  Contractor  vs.  Owner — breach  of  contract  by  the 
owner. — Section  18,  on  page  1365, 2  which  has  reference  to  a 
breach  of  contract  on  the  part  of  the  owner,  reads  as  follows: 
“  Failure  of  owner  to  keep  his  contract  with  the  contractor. — 
When  the  owner  of  the  land  shall  fail  to  pay  a  contractor 
moneys  justly  due  him  under  the  contract  at  the  time  when 
the  same  should  be  paid,  or  fails  to  perform  his  part  of  the 
contract  in  any  other  manner,  the  contractor  may  discontinue 
work,  and  the  contractor  shall  not  be  held  liable  for  any  delay 
on  his  part  during  the  period  of,  or  caused  by,  such  breach 
of  contract  on  the  part  of  the  owner;  and  if,  after  such  breach 
for  the  period  of  ten  days,  the  owner  shall  fail  to  comply  with 
his  contract,  the  contractor  may  abandon  the  work,  and  in 
such  case  the  contractor  shall  be  entitled  to  enforce  his  lien 
for  the  value  of  what  has  been  done  and  the  court  shall  adjust 
his  claim  and  allow  him  a  lien  accordingly.  In  such  cases  all 
persons  furnishing  material,  which  has  not  been  incorporated 
in  the  improvements,  has  the  right  to  take  possession  of  and 
remove  the  same  if  he  so  elect.’ ’ 

§  399.  Statement  of  contractor  to  owner. — Section  19,  page 
1365, 3  reads  as  follows:  “Contractor  should  notify  owner  of 
subcontractor’s  claims  or  owner  should  demand  this  of  con¬ 
tractor. — It  shall  be  the  duty  of  the  contractor  to  give  the 

iThe  Illinois  mechanic’s  lien  aHurd's  R.  S.  1908. 
law  may  be  found  in  Hurd’s  R.  sidem. 

S.  1908,  p.  1363. 
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owner,  and  the  duty  of  the  owner  to  require  of  the  contractor, 
before  the  owner,  or  his  agent,  architect  or  superintendent, 
shall  pay,  or  cause  to  be  paid,  to  said  contractor,  or  to  his 
order,  any  moneys  or  other  consideration  due  or  to  become 
due  such  contractor,  or  make  or  cause  to  be  made  to  such 
contractor  any  advancement  of  any  moneys  or  any  other  con¬ 
sideration,  a  statement  in  writing,  under  oath  or  verified  by 
affidavit,  of  the  names  of  all  parties  furnishing  material  and 
labor  and  of  the  amounts  due  or  to  become  due  each.  Mer¬ 
chants  and  dealers  in  material  only  shall  not  be  required  to 
make  a  statement  herein  provided  for.” 

Failure  by  the  owner  to  request  the  contractor  to  furnish 
such  statement  is  no  waiver  of  it.4 

Section  20,  page  1365, 5  reads  as  follows:  “In  no  event  shall 
it  be  necessary  to  fix  or  stipulate  in  any  contract  a  time  for 
the  completion  or  time  for  payment  in  order  to  obtain  a  lien 
under  this  act,  provided  that  the  work  is  done  and  material 
furnished  within  three  years  from  the  commencement  of  said 
work  or  the  commencement  of  furnishing  of  said  material.” 

§  400.  Limitation  of  contractor  as  against  third  parties. 

Section  21,  page  1365, 6  reads  as  follows:  “Limita¬ 
tion  of  contractor  as  against  third  parties — claim  for  lien. — No 
contractor  shall  be  allowed  to  enforce  such  lien  against,  or  to 
the  prejudice  of,  any  other  creditor  or  incumbrancer  or  pur¬ 
chaser,  unless,  within  four  months  after  the  completion,  or  if 
extra  or  additional  work  is  done  or  materials  delivered  there¬ 
for,  within  four  months  after  the  completion  of  such  extra  or 
additional  work  or  the  final  delivery  of  such  extra  or  addi¬ 
tional  materials,  he  shall  either  bring  suit  to  enforce  his  lien 
therefor,  or  shall  file  with  the  clerk  of  the  circuit  court  in 
the  county  in  which  the  building,  erection,  or  other  improve¬ 
ment  to  be  charged  with  the  lien  is  situated,  a  claim  for  lien, 
verified  by  the  affidavit  of  himself,  or  his  agent  or  employe, 
which  shall  consist  of  a  brief  statement  of  the  contract,  the 

^Bonheim  v.  Meany,  43  Ill.  App.  ^Hurd’s  R.  S.  1908. 

682-8.  eidem. 
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balance  due  after  allowing  all  credits,  and  a  sufficiently  cor¬ 
rect  description  of  the  lot,  lots  or  tracts  of  land  to  identify 
the  same.  Such  claim  for  lien  may  be  filed  at  any  time  after 
the  contract  is  made,  and,  as  to  the  owner,  may  be  filed  at 
any  time  after  the  contract  is  made  and  within  two  years 
after  the  completion  of  said  contract,  or  the  completion  of 
any  extra  work  or  the  furnishing  of  any  extra  material  there¬ 
under,  and  as  to  such  owner  may  be  amended  at  any  time 
before  the  final  decree.  No  such  lien  shall  be  defeated  as  to 
the  proper  amount  thereof  because  of  an  error  or  overcharging 
on  the  part  of  any  person  claiming  a  lien  therefor  under  this 
act,  unless  it  shall  be  shown  that  such  error  or  overcharge  is 
made  with  intent  to  defraud;  nor  shall  any  such  lieri  for 
material  be  defeated  because  of  lack  of  proof  that  the  mate¬ 
rials,  after  the  delivery  thereof,  actually  entered  into  the  con¬ 
struction  of  such  building  or  improvement,  although  it  be 
shown  that  such  material  was  not  actually  used  in  the  con¬ 
struction  of  such  building  or  improvement,  provided  it  is 
shown  that  such  material  was  delivered  either  to  such  owner 
or  to  his  agent  for  such  building  or  improvement,  to  be  used 
in  such  building  or  improvement,  or  at  the  place  where  said 
building  or  improvement  was  being  constructed,  for  the  pur¬ 
pose  of  being  used  in  construction.  And,  provided,  further, 
that  in  case  of  the  construction  of  a  number  of  buildings 
under  contract  between  the  same  parties,  it  shall  be  sufficient, 
in  order  to  establish  such  lien  for  material,  if  it  be  shown  that 
such  material  was  in  good  faith  delivered  at  one  of  the  said 
buildings  for  the  purpose  of  being  used  in  the  construction 
of  any  one  or  all  of  such  buildings,  or  delivered  to  the  owner 
or  his  agent  at  such  buildings,  to  be  used  therein;  and  such 
lien  for  such  material  is  attached  to  all  of  said  buildings, 
together  with  the  land  upon  which  the  same  are  being  con¬ 
structed,  the  same  as  in  a  single  building  or  improvement: 
And,  provided,  further,  that  in  the  event  that  the  contract 
relates  to  two  or  more  buildings,  or  two  or  more  lots  or  tracts 
of  land,  then  all  of  said  buildings  and  lots  or  tracts  of  land 
may  be  included  in  one  statement  of  claim  for  a  lien.” 
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§  401.  When  and  how  suit  may  be  brought — other  lien¬ 
holders  may  join  as  interveners. — Section  23,  page  1366, 7  reads 
as  follows:  When,  how,  and  in  what  court  suit  may  he 
brought. — “If  payment  shall  not  be  made  to  the  contractor 
having  a  lien  by  virtue  of  this  act  of  any  amount  due  or  when 
the  same  becomes  due,  then  such  contractor  may  bring  suit 
to  enforce  his  lien  by  bill  or  petition  in  any  court  of  compe¬ 
tent  chancery  jurisdiction  in  the  county  where  the  improve¬ 
ment  is  located,  and  in  the  event  that  the  contract  relates  to 
two  or  more  buildings  or  two  or  more  lots  or  tracts  of  land, 
then  all  of  said  buildings  and  lots  or  tracts  of  land  may  be 
included  in  one  bill  or  petition.  Any  two  or  more  persons 
having  liens  on  the  same  property  may  join  in  bringing  such 
suit,  setting  forth  their  respective  rights  in  their  bill  or  peti¬ 
tion;  all  lien  claimants  not  made  parties  thereto  may,  upon 
application,  become  defendants  and  enforce  their  liens  by 
answer  to  the  bill  or  petition  in  the  nature  of  an  intervening 
petition,  and  the  same  shall  be  taken  as  a  cross-bill  against 
all  the  parties  to  such  suit;  and  the  said  bill  or  petition  shall 
not  thereafter  be  dismissed  as  to  any  such  lien  claimant,  or 
as  to  the  owner  or  owners  of  the  premises  without  the  consent 
of  such  lien  claimant.  The  complainant  or  petitioner,  and  all 
defendants  to  such  bill  or  petition,  may  contest  each  other’s 
right  without  any  formal  issue  of  record  made  up  between 
them  other  than  that  upon  the  original  bill  or  petition,  as  well 
with  respect  to  the  amount  due  as  to  the  right  to  the  benefit 
or  the  lien  claimed:  Provided,  that  if  such  contest  by  co¬ 
defendants  any  lien  claimants  be  taken  by  surprise  the  court 
may,  in  its  discretion  as  to  such  claim,  grant  a  continuance. 
The  court  may  render  judgment  against  any  party  summoned 
and  failing  to  appear,  as  in  other  cases  of  default.  Such  suit 
shall  be  commenced  or  answer  filed  within  two  years  after  the 
completion  of  the  contract,  or  completion  of  the  extra,  or  addi¬ 
tional  work,  or  furnishing  of  extra  or  additional  material 
thereunder.  ’  ’ 

■^Hurd’s  R.  S.  1908. 
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§  402.  Proceeds  of  sale,  application  pro  rata,  etc. — Section 
33,  page  1369, 8  reads  as  follows:  “The  court  shall  ascertain 
the  amount  due  each  lien  creditor  and  shall  direct  the  applica¬ 
tion  of  the  proceeds  of  sale  to  be  made  to  each  in  proportion 
to  their  several  amounts,  according  to  the  provisions  of  this 
act,  but  the  claims  of  all  persons  for  labor,  as  provided  in 
section  fifteen  (15),  shall  be  first  paid.  If,  upon  making  sale 
under  this  act  of  any  or  all  premises,  the  proceeds  of  such  sale 
shall  not  be  sufficient  to  pay  all  claims  of  all  parties,  accord¬ 
ing  to  their  rights,  the  decree  shall  be  credited  by  the  amount 
of  said  sale  and  execution  may  issue  in  favor  of  any  creditor 
whose  claims  are  not  satisfied  for  the  balance  due,  as  upon  a 
deficiency  decree  in  the  foreclosure  of  a  mortgage  in  chancery, 
and  such  deficiency  decree  shall  be  a  lien  upon  all  real  estate 
and  other  property  of  the  party  against  whom  it  is  entered 
to  the  same  extent  and  under  the  same  limitations  as  a  judg¬ 
ment  at  law;  and  in  case  of  excess  of  sales  over  the  amount 
of  the  decree,  such  excess  be  paid  to  the  owner  of  the  land,  or 
to  the  person  who  may  be  entitled  to  the  same,  under  the 
direction  of  the  court/ ’ 

If  the  owner  serves  written  demand  upon  the  liener  requir¬ 
ing  suit  to  be  filed  (or  an  answer  filed  in  a  pending  suit,  it 
must  be  done  in  thirty  days  or  such  lien  is  forfeited.9 

§  403.  Contractor  may  recover  at  law. — If  the  court  finds 
that  the  contractor  has  no  right  to  a  lien,  he  still  may  recover 
a  judgment  against  the  owner  as  at  law.10 

If  one  who  has  failed  to  establish  a  mechanic’s  lien  claimed 
by  him,  or  for  any  reason  cannot  enforce  his  lien,  he  may, 
nevertheless,  obtain  a  personal  judgment  for  the  amount  due 
him  for  his  work,  or  for  material  furnished.11 

No  mechanic’s  lien  can  be  enforced  even  as  against  the 
owner  of  the  property  unless  a  claim  for  lien  was  filed,  or 

^Hurd’s  R.  S.  1908.  iQHurd’s  R.  S.  1908,  p.  1368,  sec. 

eHurd’s  R.  S.  1908,  p.  1373,  sec.  27. 

48.  nGeary  v.  Bangs,  138  Ill.  77.  27 

N.  E.  462. 
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suit  to  enforce  the  lien  was  begun  within  four  months  after 
the  last  payment  fell  due.12 

Where  a  contractor  has  not  procured  the  architect’s  final 
certificate,  which  the  contract  requires,  a  recovery  for  the  bal¬ 
ance  due  cannot  be  had  on  the  common  counts.13 

If  a  building  contractor  seeking  to  recover  the  balance  due 
on  the  contract  relies  upon  facts  showing  a  waiver  of  some 
material  provision  of  the  contract,  he  must  allege  such  facts 
in  his  declaration.14 

Fixtures,  machinery  or  apparatus  furnished  will  not  subject 
the  property  to  a  lien  without  proof  that  they  have  been  used 
as  to  became  a  part  of  the  real  estate.  (a> 


§  404.  Filing  claim  for  lien  with  the  circuit  clerk. — When¬ 
ever  a  claim  for  a  lien  has  been  filed  with  the  circuit  clerk, 
either  by  the  contractor  or  subcontractor  and  is  afterwards 
paid,  or  where  suit  was  not  instituted  to  enforce  this  demand 
in  the  time  allowed  by  statute  the  person  filing  the  same  shall 
acknowledge  satisfaction  therefor.15 


§405.  Statement  for  lien — Contractor  vs.  Owner. 

In  the  Circuit  Court  of . County, 

State  of  Illinois. 

John  Doe  ^ 

vs.  Lin  Chancery. 

M.  J.  J 

And  now  comes  the  petitioner  in  the  above  entitled  cause 
and  files  a  statement  for  material  furnished  and  labor  per¬ 
formed  on  a  certain  building  owned  by  said  defendant. 


isBloomington  Hotel  Co.  v. 
Garthwait,  227  Ill.  613.  81  N.  E. 
714;  Kelly  v.  Springer,  235  Ill.  493. 
85  N.  E.  593. 

^Expanded  Metal  Co.  v.  Boyce, 
233  Ill.  284.  84  N.  E.  275. 
i*Idem. 


(a) Haas  v.  Springfield  Amuse¬ 
ment  Co.,  236  Ill.  452.  86  N.  E. 

248. 

isHurd’s  R.  S.  1908,  p.  1374,  sec. 
49. 
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State  of  Illinois,  ) 

. County.  |SS* 

John  Doe,  being  duly  sworn  on  oath,  says  that  he  is  by 

occupation  a  contractor  and  builder,  that  he  resides  at . , 

in  the  county  of . .  and  state  of . ;  that 

on . ,  19 _ ,  he  entered  into  a  contract  with  one 

M.  J.,  the  defendant  herein  named,  and  agreed  to  erect  a 
hotel  on  property  owned  by  said  defendant,  said  property 
being  described  as  follows:  (Here  give  a  description  of  the 
premises) ;  that  the  contract  price  for  said  building  was  to 


be  $ . ,  and  said  building  was  to  be  completed  on . , 

19 ;  that  this  affiant  in  every  way  carried  out  his  part  of 


said  contract;  that  said  hotel  was  completed  on . ,  19. .  ; 

that  the  said  M.  J.  agreed  to  pay  this  affiant  as  the  work  pro¬ 
gressed,  and  all  money  due  thereon  was  to  be  payable  upon 
the  completion  of  said  hotel;  that  this  affiant  has  requested 
and  demanded  of  said  M.  J.  payment  for  the  balance,  to  wit: 


$. . ,  and  payment  therefor  has  been  refused;  that 

said  $ . is  for  labor  performed  and  materials  furnished 


by  this  affiant  and  placed  in  said  hotel  belonging  to  said 
defendant  and  situated  on  said  premises  owned  by  said  defend¬ 
ant;  that  the  work  under  such  contract  was  performed  and 
the  material  furnished  on  said  hotel  belonging  to  said  defend¬ 
ant  beginning  with . ,  19....,  and  ending  with 

. ,  19. ...  ;  that  said  amount  of  $ . is  due 

this  affiant  after  allowing  all  just  credits. 

(Signed)  B.  J., 
Contractor. 

Subscribed  and  sworn  to  before  nle  this 
. day  of . ,  A.  D.  19. . . . 

Clerk  (or  Notary  Public). 


§  406.  Statement  to  be  filed  with  the  clerk. — The  foregoing 
should  be  filed  with  the  circuit  clerk  of  the  county  wherein 
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the  real  estate  is  situated.  He  shall  keep  a  book  for  that 
purpose.16 

The  filing  of  a  statement  is  a  prerequisite  to  filing  suit.17 

No  lien  may  be  enforced,  even  as  against  the  owner,  unless 
a  claim  for  lien  was  filed  or  suit  brought  to  enforce  such  lien 
within  four  months.18 

Failure  by  the  owner  to  request  the  contractor  to  furnish 
such  statement  is  no  waiver  of  it.  The  law  makes  the  furnish¬ 
ing  of  such  statement  a  necessary  element  to  be  proved  by  him 
in  order  that  he  may  bring  and  maintain  his  action.10 

If  the  amount  due  the  contractor  is  not  paid  under  such 
notice,  then  suit  must  be  filed  within  two  years  after  the  com¬ 
pletion  of  the  contract,  or  if  extra  work  done  or  extra  mate¬ 
rial  furnished,  then  within  two  years  thereafter.  If,  however, 
the  owner  serves  written  notice  upon  the  contractor  to  file 
suit,  such  contractor  must  do  so  in  thirty  days  or  forfeit 
his  lien. 

If  such  claim  for  lien  filed  in  the  circuit  court  is  paid,  it  is 
the  duty  of  the  contractor,  or  some  one  authorized  by  him,  to 
satisfy  the  same  in  the  proper  book  kept  by  the  circuit  clerk 
for  mechanic’s  lien  purposes.  Should  he  not  do  so,  then  the 
owner  shall  serve  such  contractor  with  a  written  notice  to  do 
so;  should  he  neglect  to  do  so  in  ten  days  he  shall  forfeit  to 
the  owner  $25.20  In  the  event  of  a  dispute  between  the  owner 
and  contractor  (who  has  filed  notice  of  lien),  the  statute  has 
provided  a  remedy  for  the  owner,  he  may  give  such  contractor 
notice  to  file  his  suit  within  thirty  days;  should  such  con¬ 
tractor  fail  to  comply,  the  lien  is  forfeited.21  A  wise  provi¬ 
sion,  for,  in  the  event  of  a  disagreement  between  the  owner 
and  contractor,  the  contractor  might,  if  so  inclined,  by  filing 


leHurd’s  R.  S.  1908,  p.  1374,  sec. 
52. 

i^Wieska  v.  Imroth,  43  Ill.  App. 
357;  Bonheim  v.  Meany,  43  Ill. 
App.  532;  Shinn  v.  Matheny,  48 
Ill.  App.  135-40;  Whitlow  v.  Cham- 
plin,  52  Ill.  App.  644-47. 

isBloomington  Hotel  Co.  v. 
Garthwait,  227  Ill.  613.  81  N.  E. 


714;  Kelly  v.  Springer,  235  Ill. 
493-501.  85  N.  E.  593. 

i»Bonheim  v.  Meany,  43  Ill.  App. 
533. 

aoHurd’s  R.  S.  1908,  p.  1874,  sec. 
49. 

2iHurd’s  R.  S.  1908,  p.  1874,  sec. 
48. 
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the  notice  of  lien  with  the  circuit  clerk,  place  a  cloud  upon 
the  owner’s  title  for  two  years;  as  the  law  is,  in  case  of  a 
disagreement  between  the  owner  and  contractor,  the  owner 
by  giving  the  contractor  the  written  notice  to  sue,  compels 
him  to  do  so  within  thirty  days  or  forfeit  his  lien  against  the 
property.  The  contractor  may,  after  that  time,  sue  the  owner 
in  assumpsit,  if  he  chooses  to  do  so,  but  the  lien  against  the 
property  is  lost. 

An  owner  of  the  fee  of  leased  land  who  consents  that  the 
lessee  shall  make  improvements  which  shall  remain  upon  the 
property  for  the  benefit  of  the  lessor  at  the  expiration  of  the 
lease,  subjects  his  interest  to  mechanic’s  liens  for  labor  and 
materials  furnished.22 

The  mechanic’s  lien  law  contemplates  but  one  suit  for  the 
purpose  of  establishing  a  lien.  All  parties  who  are  known  to 
have  an  interest,  legal  or  equitable,  in  the  land,  and  all  parties 
having  a  claim  for  a  lien  should  be  made  parties. 

Where  a  building  contract  fails  to  describe  the  lots  on  which 
the  building  is  to  be  erected  and  a  claim  is  filed  against  lots 
one  and  two,  but  it  is  discovered,  after  the  time  for  filing  claims 
has  expired,  that  the  building  is  not  on  lot  one,  but  is  partly 
on  lot  two  and  partly  on  lot  three,  it  is  not  error  to  decree  a 
lien  on  lot  two  alone. (c) 

(Form  of  bill  filed  after  four  months.) 

§  407.  Bill  for  a  mechanic’s  lien  (Contractor  vs.  Owner). 

In  the  Circuit  Court  of . County, 

State  of  Illinois, . Term,  A.  D.  19 . . 

John  Doe  \ 

vs.  / 

M.  J.  >  In  Chancery. 

B.  J.  ( 

Q.  D.  ) 

To  the  Honorable . .  Judge  of  said  court: 

Your  petitioner,  John  Doe,  of  the  city  of . ,  county 

and  state  aforesaid,  respectfully  represents  unto  your  honor 

22Haas  Electric  &  Mfg.  Co.  v.  (b)Granquist  v.  Western  Tube 
Springfield  Amusement  Park  Co.,  Co.,  240  Ill.  132.  88  N.  E.  468. 

236  Ill.  452.  86  N.  E.  248.  (c)Idem. 
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that  he  is  by  occupation  a  contractor  and  builder;  that  011 

. ,  19 _ ,  one  M.  J.,  of  the  city  of . , 

county  of . ,  and  state  of . ,  one  of  the 

defendants  hereinafter  named,  applied  to  your  orator  to  buiLd 
him  a  hotel  upon  the  premises  hereinafter  described,  and 
thereupon  your  orator  and  the  said  M.  J.  entered  into  a  writ 
ten  contract,  with  drawings  and  specifications  attached,  in  the 
words  and  figures  as  follows,  to  wit:  (Here  set  out  the  con¬ 
tract),  as  will  appear  from  the  said  contract,  drawings  and 
specifications  ready  to  be  produced  in  court  on  the  hearing 
hereof. 

Your  orator  further  represents  that  immediately  after  the 
making  of  said  contract,  and  in  compliance  with  the  terms 
thereof,  he  commenced  work  under  the  same,  on  the  following 
described  premises:  (Here  describe  the  premises  on  which 
the  building  was  erected),  the  said  M.  J.  being,  at  the  time 
of  the  making  of  said  contract,  and  still  is,  the  owner  of  the 
said  premises. 

Your  orator  further  represents  that  he  did,  in  compliance 
with  the  said  contract,  within  the  time  therein  specified,  erect 
and  finish  for  the  said  M.  J.,  on  the  premises,  a  hotel  and  did 
furnish  all  the  necessary  materials,  and  labor  for  that  pur¬ 
pose,  and  did  in  all  respects  comply  with  the  terms  of  the 
said  contract,  and  the  specifications  and  drawings  thereto 
attached,  by  him  required  to  be  performed. 

Your  orator  further  represents,  that  in  accordance  with  the 

conditions  of  the  said  contract,  your  orator,  on . ,  19. . ., 

procured  from  the  architect  and  superintendent  of  the  erec¬ 
tion  of  the  said  building,  the  certificate  in  writing  that  your 
orator  had  completed  his  part  of  the  said  contract  according 
to  the  terms  and  conditions  thereof,  which  said  certificate  is 
now  in  the  possession  and  control  of  the  said  M.  J.  (or  if  the 
contract  was  violated  by  the  owner  and  the  building  was  not 
completed,  say  so). 

Your  orator  further  represents,  that  immediately  after  the 

completion  of  said  hotel  building,  to  wit :  on . ,  19 .... , 

the  said  M.  J.  accepted  the  same,  and  took  possession  thereof, 
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and  has  ever  since  occupied  the  same  with  his  family  as  a 
hotel  and  dwelling  house. 

Your  orator  further  represents,  that  he,  the  said  M.  J.,  has 

only  paid  the  sum  of . dollars  on  said  contract,  and  that 

there  is  now  due  to  your  orator  thereon  the  sum  of . 

dollars  from  the  said  M.  J.,  together  with  interest  thereon 

from . ,  19....,  and  your  orator  attaches  hereto  a 

schedule  marked  “ Exhibit  A”  as  a  part  of  this  bill,  showing 
the  amount  due  your  orator  under  said  contract,  and  all  pay¬ 
ments,  with  the  dates  thereof,  made  by  the  said  M.  J.  to 
your  orator. 

Your  orator  further  represents,  that  he  frequently  requested 

the  said  M.  J.  to  pay  the  sum  of . dollars,  the  balance 

due  your  orator  from  him  as  aforesaid,  but  the  said  M.  J. 
has  neglected  and  refused  to  do  so;  by  means  whereof  your 
orator  is  entitled,  under  the  statute  in  such  case  provided,  to 
a  lien  upon  the  premises  for  the  amount  due  your  orator  as 
aforesaid. 

Your  orator  further  represents  that  he  did  on . ,  19. . ., 

file  with  the  circuit  clerk  of . county  the  following 

statement  and  claim  for  lien  as  follows:  (Copy  the  statement 
here.) 

Your  orator  further  represents,  upon  information  and  belief, 

that  one  B.  J.,  of  the  city  of . ,  county  of . , 

and  state  of . ,  claims  an  interest  in  the  said  prem¬ 

ises  by  virtue  of  a  certain  mortgage,  the  amount  of  which 
your  orator  is  not  advised;  and  that  one  Q.  D.,  of  the  city 

of . ,  county  of .  and  state  of . , 

claims  an  interest  in  the  said  premises  by  virtue  of  a  certain 
judgment,  or  as  purchaser,  creditor  or  otherwise,  the  precise 
nature  whereof  is  unknown  to  your  orator;  but  such  interests, 
if  any  there  be,  have  accrued  since,  and  are  subject  to  the 
lien  of  your  orator,  as  aforesaid. 

Forasmuch,  therefore,  as  3rour  orator  is  without  remedy  in 
the  premises,  except  in  a  court  of  equity;  and  to  the  end  that 
the  said  M.  J.,  B.  J.,  and  Q.  D.,  who  are  made  parties  to  this 
bill,  may  be  required  to  make  full  and  direct  answer  to  the 
same,  but  not  under  oath,  the  answer  under  oath  being 
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waived;  that  an  account  may  be  taken  in  this  behalf  under 
the  direction  of  the  court;  that  your  orator  may  be  decreed 
to  be  entitled  to  a  lien  upon  the  said  premises  for  the  amount 
due  your  orator  under  the  said  contract,  in  pursuance  of  the 
statute  in  such  case  made  and  provided;  and  that  the  defend¬ 
ant  M.  J.  may  be  decreed  to  pay  your  orator  the  amount  due, 
by  a  short  date  to  be  fixed  by  the  court,  and  that  in  default 
of  such  payment  the  said  premises  may  be  sold,  as  the  court 
shall  direct,  to  satisfy  such  amount  and  costs;  and  to  satisfy 
the  claims  of  the  said  B.  J.  and  Q.  D.,  if  any  there  be ;  that  in 
case  of  such  sale  and  of  a  failure  to  redeem  therefrom  pursuant 
to  law,  the  said  defendants  and  all  persons  claiming  through, 
or  under  them,  after  the  commencement  of  this  proceeding 
may  be  forever  barred  and  foreclosed  of  all  right  or  equity  of 
redemption  of  the  said  premises;  and  that  your  orator  may 
have  such  other  and  further  relief  in  the  premises  as  equity 
may  require  and  to  your  honor  shall  seem  meet. 

May  it  please  your  honor  to  grant  the  writ  of  summons  in 

chancery  directed  to  the  sheriff  of  the  said  county  of . , 

commanding  him  that  he  summon  the  defendant,  M.  J.,  B.  J. 
and  Q.  D.  to  appear  before  the  said  court  on  the  first  day  of 


the  next . term  thereof,  to  be  held  at  the  court  house 

in  .  county  aforesaid,  then  and  there  to  answer 


this  bill,  etc. 

(Add  schedule,  etc.) 

John  Doe. 

B.  B.,  Sol.  for  Complainant. 

(Form  used  when  contractor  files  suit  within  four  months.) 

§  408.  Bill  for  mechanic's  lien  (contractor  v.  owner). 

In  the  Circuit  Court,  to  the . Term, 

A.  D.  19.... 

State  of  Illinois,  \ 

County  of . j  SS‘ 

John  Doe,  ^ 

vs.  ^Mechanic's  lien. 

M.  J.,  K.  K.,  B.  J.  and  Q.  D.  J 

Your  petitioner,  John  Doe,  of  the  city  of . , 

Illinois,  respectfully  represents  unto  your  honor  that  he  is  by 
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trade  a  carpenter  and  builder,  and  that  on  or  about . . 

19 - ,  he  entered  into  a  contract  with  one  M.  J.,  in  and  by 

which  your  petitioner  was  to  furnish  all  necessary  labor  and 
materials  and  construct  a  frame  house  on  the  north  half  of  lot 

No . in  block  No . of  Garfield  Place,  a  subdivision 

of  section  No . of . township,  county  of . 

and  state  of  Illinois,  for  such  a  sum  of  money  as  your  petitioner 
could  reasonably  erect  said  building,  with  a  reasonable  profit 
therefor  unto  your  petitioner,  and  that  such  building  was  to 
be  completed  not  later  than . ,  19. . . . 

Your  petitioner  further  represents  that  the  said  M.  J.  is  the 
equitable  owner  of  said  premises,  and  that  he  now  holds  a 
bond  for  a  deed  thereto,  and  that  said  bond  for  deed  was 
executed  by  one  K.  K.,  who  is  the  legal  owner  of  said  premises ; 
and  that  the  said  K.  K.  resides  at  (place),  Illinois,  and  had 
knowledge  of  the  contract  so  entered  into  by  and  between 
your  petitioner  and  the  said  M.  J.  had  knowledge  that  your 
petitioner  was  constructing  said  building  upon  said  premises. 

Your  petitioner  further  represents  that  in  pursuance  of  said 
contract  with  the  said  M.  J.  he  commenced  to  and  did  furnish 
all  the  necessary  labor  and  material  for  the  construction  of 
said  building,  and  constructed  on  the  said  premises  said  build¬ 
ing  and  completed  the  same  on  or  about  the . day  of 

. ,  19....;  and  the  cost  of  said  labor  and  material 

so  used  in  the  construction  of  said  building  upon  said  premises 

amounts  to  $ . ;  that  said  amount  is  a  reasonable  figure 

of  the  costs  of  said  labor  and  material  so  used  in  the  construc¬ 
tion  of  said  building,  including  only  a  reasonable  profit  to  your 
petitioner  as  contractor  aforesaid;  and  that  there  is  now  due 
and  unpaid  to  your  petitioner  for  said  labor  and  material,  so 

used  in  the  construction  of  said  building,  a  balance  of  $ . ; 

and  that  your  petitioner  has  been  advised,  and  now  states  the 
fact  to  be,  that  by  virtue  of  law,  he  is  entitled  to  a  lien  on  said 
building  and  premises  in  the  sum  of  $ . and  his  neces¬ 

sary  costs  in  this  behalf. 

Your  petitioner  further  represents  that  the  said  M.  J.  resides 
in  said  building,  and  that  no  other  persons  than  the  said  M.  J. 
and  K.  K.  have  any  interest  in  or  title  to  said  premises,  except 
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B.  J.  who  resides  at . ,  who,  as  your  petitioner  has 

been  advised,  claims  to  have  some  interest  therein  on  account 
of  material  furnished  to  your  petitioner  in  the  construction  of 
said  building,  and  the  said  Q.  D.  who  claims  to  have  a  judg¬ 
ment  in  the  Circuit  Court  of  said  county  against  the  said  K.  K. 

Forasmuch,  therefore,  as  your  petitioner  is  without  remedy 
in  the  premises,  except  in  a  court  in  equity;  and  to  the  end 
that  the  said  M.  J.,  K.  K.,  B.  J.  and  Q.  D.,  who  are  made  parties 
defendant  to  this  bill,  may  be  required  to  make  full  and  direct 
answer  to  the  same,  but  not  under  oath,  the  answer  under  oath 
being  hereby  waived;  that  an  account  be  taken  in  this  behalf 
under  the  direction  of  the  court,  that  your  petitioner  be  decreed 
to  be  entitled  to  a  lien  on  said  premises  for  the  amount  due  your 
petitioner  under  said  contract ;  and  that  the  defendants,  M.  J. 
and  K.  K.,  may  be  decreed  to  pay  your  petitioner  the  amount 
so  due  by  a  short  day  to  be  fixed  by  the  court,  and  that  in  de¬ 
fault  thereof  said  premises  may  be  sold  to  satisfy  such  amount 
and  costs ;  that  in  case  of  sale  and  failure  to  redeem  according 
to  law,  the  defendants,  and  all  persons  claiming  through  or 
under  them,  after  the  commencement  of  this  suit,  may  be  for¬ 
ever  barred  and  foreclosed  of  all  right  or  equity  of  redemption 
of  said  premises ;  and  that  your  petitioner  may  have  such  other 
and  further  relief  in  the  premises  as  equity  may  require  and 
to  your  honor  shall  seem  meet. 

May  it  please  your  honor  to  grant  the  writ  of  summons  in 

chancery,  directed  to  the  sheriff  of  said  county  of . . , 

commanding  him  that  he  summon  the  said  defendants,  M.  J., 
K.  K.,  B.  J.  and  Q.  D.,  to  be  and  appear  before  this  court  on 

the  first  day  of  the  next  .  term  thereof,  to  be  held 

in  the  court  house  in  the  city  of . ,  in  said  county, 

then  and  there  to  answer  this  bill,  etc. 

(If  answer  under  oath  waived,  add,  but  not  under  oath,  the 
answer  under  oath  being  hereby  expressly  waived.) 

John  Brown,  John  Doe. 

Sol.  for  Petitioner. 

§  409.  What  is  and  is  not  essential. — The  obtaining  by  a 
contractor  of  the  architect’s  certificate  that  the  work  is  satis¬ 
factory,  in  accordance  with  the  conditions  in  a  contract  is  not 
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essential  to  his  right  to  enforce  a  lien  where  his  failure  to  ob¬ 
tain  such  certificate  is  due  to  collusion  between  the  owner  and 
architect.23 

Where  the  owner  of  demised  premises  knowingly  permits  his 
tenant  to  contract  with  a  party  for  the  erection  of  a  building 
thereon  such  party  is  entitled  to  a  lien.24 

A  prior  incumbrance  on  the  premises  has  a  preference  as 
to  the  land,  and  a  lienholder  as  to  the  improvements.  If  the 
improvements  are  destroyed  by  fire,  the  lien  of  the  mechanic 
then  only  attaches  to  the  equity  of  redemption.25 

Materials  furnished  under  an  implied  contract  will  support 
a  lien.26 

One  who  does  work  under  an  implied  contract  is  entitled  to 
a  lien  under  act  of  1865  if  the  work  is  completed  within  one 
year  and  no  time  is  specified  in  the  contract.27 

One  furnishing  materials  for  repairs  upon  a  married  wo¬ 
man’s  property,  under  a  contract  executed  by  her  husband, 
with  her  knowledge  and  consent  is  entitled  to  a  lien.28 

A  contractor  is  not  entitled  to  a  lien  against  the  property  of 
a  minor  under  a  contract  with  a  minor.29 

Under  the  act  of  1895  a  mechanic’s  lien  can  not  be  allowed 
under  an  express  verbal  contract,  when  no  time  is  fixed  when 
the  work  is  to  be  completed,  or  materials  furnished,  nor  no 
place  designated  where  payment  is  to  be  made.30 

The  lien  law  will  apply  to  a  contract  with  partners  for  mate¬ 
rial  on  a  building  which  belongs  to  one  of  the  partners.31. 

Persons  furnishing  labor  and  material  in  the  painting  of  a 
house  are  entitled  to  a  mechanic’s  lien.32 


23McDonald  v.  Patterson,  186  Ill. 
381.  57  N.  E.  1027. 

24Wells  v.  Sherwin,  92  Ill.  App. 
282. 

25Conduct  v.  Flower,  106  Ill.  105. 
zeportones  v.  Badenoch,  132  Ill. 
377.  28  N.  E.  394. 

2?Clark  v.  Manning,  90  Ill.  380. 
28Richards  v.  John  Spry  Lum¬ 
ber  Co.,  169  Ill.  238.  48  N.  E.  63; 


Bruck  v.  Bowermaster,  36  Ill. 
App.  510;  Greenleaf  v.  Beebe,  80 
Ill.  520;  Andrews  v.  Armstead,  69 
Ill.  452. 

29McCarty  v.  Carter,  49  Ill.  53. 
sopugh  Co.  v.  Wallace,  198  Ill. 
422.  64  N.  E.  1005. 

aiChristian  v.  Illinois  Malleable 
Iron  Co.,  92  Ill.  App.  320. 
32Martine  v.  Nelson,  51  Ill.  422. 


4  77 


WHAT  IS  AND  IS  NOT  ESSENTIAL 


[§  409 


It  may  apply  to  a  furnace  furnished  as  a  part  of  the  heating 
apparatus  of  the  building.33 

It  applies  to  the  architect  who  prepares  the  plans.34 

The  lien  does  not  apply  to  one  who  moves  a  house  from  one 
lot  to  another,  raising  the  building  and  placing  posts  under  it.35 

It  does  not  apply  to  one  who  kept  the  books  of  the  con¬ 
tractor.35 

It  does  not  apply  to  one  placing  a  lightning  rod  on  a 
building.37 

Nor  does  it  apply  to  one  who  does  curbing  or  paving  on  the 
street  in  front  of  the  lot.38 

A  mechanic  who  has  abandoned  his  contract  and  refuses  to 
complete  it,  and  has  not  shown  what  amounts  in  law  to  an 
act  of  prevention  by  another  party  is  not  entitled  to  a  lien.39 

Where  the  mechanic  was  wrongfully  discharged,  he  may 
have  a  lien  for  what  he  has  already  done.40 

When  the  written  contract  contains  no  provision  as  to  the 
time  in  which  the  work  is  to  be  performed  or  the  money  paid, 
there  can  be  no  lien.41 

In  order  that  a  lien  may  be  claimed  under  a  verbal  contract, 
under  the  Mechanic’s  Lien  Act  of  1895,  the  contract  itself 
must  provide  that  the  materials  must  be  furnished,  or  the  work 
done,  and  that  final  payment  therefor  shall  be  made  within 
one  year  from  the  date  of  the  contract.  It  is  not  sufficient  to 
show  the  work  was  done,  or  materials  furnished  within  one 
year.42 


33Thielman  v.  Carr,  75  Ill.  385. 
34Freeman  v.  Rinaker,  185  Ill. 
172.  56  N.  E.  1055;  Taylor  v.  Gills- 
dorff,  74  Ill.  354. 

35Stephens  v.  Holmes,  64  Ill.  336. 
36Adler  v.  World’s  Pastime  Ex¬ 
position  Co.,  126  Ill.  373.  18  N.  E. 
809. 

37Drew  v.  Mason,  81  Ill.  498. 
88Smith  v.  Kennedy,  89  Ill.  485. 
seGeary  v.  Bangs,  33  Ill.  App. 
582;  Whitcomb  v.  Eustace,  6  Ill. 


App.  574;  Kinney  v.  Sherman,  28 
Ill.  520. 

^oWatrous  v.  Davies,  35  Ill.  App. 
542. 

4iKing  v.  Lamon,  193  Ill.  537. 
61  N.  E.  1074;  Curran  v.  Webb, 
97  Ill.  App.  525. 

42Hindert  Bros.  v.  American 
Trust  &  Savings  Bank,  198  Ill.  538. 
64  N.  E.  1008;  Kelly  v.  Northern 
Trust  Co.,  190  Ill.  401.  60  N.  E. 
585. 
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The  statute  does  not  require  that  a  contract  shall  specify  a 
particular  day  for  the  completion  of  the  work  in  order  to 
entitle  a  laborer  to  a  lien,  but  only  that  the  work  shall  not 
extend  beyond  three  years.43 

A  statement  filed  by  a  contractor  with  the  clerk  of  the  cir¬ 
cuit  court  for  mason  work  which  recites  “that  the  said  mason 
work  being  commenced  on  to  wit  April  11,  1894,  and  com¬ 
pleted  on  to  wit  July  17,  1894,  the  said  sum  of  $785  became 
due  and  payable  on  completion  of  said  mason  work,  to  wit 
July  17,  1894,”  is  a  sufficient  compliance  with  the  statute 
requiring  the  statement  to  set  forth  the  time  when  the  mate¬ 
rial  was  to  be  furnished  or  labor  performed.44 

Separate  items  and  dates  of  work  done  and  materials  fur¬ 
nished  need  not  be  given  in  the  claim  filed,  where  it  sets  out 
an  entire  contract,  and  shows  a  continuous  performance  be¬ 
tween  dates  given.45 

Where  in  his  petition  to  enforce  a  mechanic’s  lien,  the  con¬ 
tractor  relies  solely  upon  an  express  contract,  he  cannot  re¬ 
cover  on  a  contract  partly  expressed  and  partly  implied.46 

A  demurrer  will  lie  if  the  bill  shows  that  it  has  been  filed 
after  the  expiration  of  the  limitation.47 

A  petition  to  enforce  a  mechanic’s  lien  may  be  amended  on 
the  hearing.48 

Since  a  bill  to  enforce  a  mechanic’s  lien  is  not  required  to 
be  verified,  the  amendment  need  not  be,  though  the  bill  was.49 

Though  a  petition  is  defective  in  failing  to  state  when  work 
was  to  be  completed,  if  the  defendant  goes  to  trial  on  the 
merits  without  objection  he  waives  the  defect.50 

A  petition  which  fails  to  aver  when  the  work  was  completed 
is  bad.  A  contract  which  does  not  specify  a  time  within  which 


43Reed  v.  Boyd,  84  Ill.  66. 
^Levinson  v.  Malloy,  64  Ill. 
App.  425. 

*5Hayes  v.  Hammond,  162  Ill. 
133.  44  N.  E.  422. 

*0Belanger  v.  Hersey,  90  Ill.  70. 


47Rittenhouse  v.  Sable,  43  Ill. 
App.  558. 

48Downey  v.  O’Donnell,  92  Ill. 
559;  Driver  v.  Ford,  90  Ill.  595. 

49Downey  v.  O’Donnell,  92  Ill. 
559. 

eoBrown  v.  Lowell,  79  Ill.  484. 
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the  work  is  to  be  completed  and  the  money  is  to  be  paid  is 
defective.51 

The  municipal  court  of  Chicago  has  jurisdiction  in  me¬ 
chanic’s  lien  suits  under  section  28,  wherein  the  owner  and 
contractor  may  be  sued  in  assumpsit.52 

Submission  of  differences  to  arbitration  by  the  contractor 
and  the  owner  does  not  preclude  the  contractor  from  filing  a 
lien.53 

The  law  in  effect  at  the  time  the  contract  was  made  will 
govern.54 

Amending  the  bill  changing  the  date  when  the  statement 
was  filed  does  not  state  a  new  cause  of  action.55 

The  law  does  not  require  that  the  work  under  a  written 
contract  shall  be  completed  within  three  years,  but  only  that 
the  contract  shall  stipulate  that  it  be  completed  within  such 
time.56 

The  mechanic’s  lien  act  contemplates  but  one  suit  for  the 
purpose  of  establishing  a  lien,  all  parties  who  are  known  to 
have  any  interest,  legal  or  equitable,  in  the  land,  or  having 
any  claim  for  lien  shall  be  joined  as  parties  complainant  or 
defendant.  If  more  than  one  suit  is  filed,  they  should  be 
consolidated.57 

An  amended  bill,  in  an  action  to  enforce  a  mechanic’s  lien 
setting  forth  the  same  cause  of  action,  involving  the  same 
property,  building,  work,  price,  parties,  date,  etc.,  does  not 
state  a  new  cause  of  action.58 

School  property  is  not  subject  to  a  lien.59 


siCook  v.  Heald,  21  Ill.  425. 
52Harty  Bros.  &  Harty  Co.,  v. 
Polakow,  237  Ill.  559.  86  N.  E. 
1085. 

ssSorg  v.  Crandall,  233  Ill.  79- 
80.  84  N.  E.  181. 

64Treloar  v.  Hamilton,  225  Ill. 
102-5.  80  N.  E.  75. 
ssidem. 

56Merritt  v.  Crane  Co.,  225  Ill. 
181.  80  N.  E.  103. 


s^Granquist  v.  Western  Tube 
Co.,  240  Ill.  132.  88  N.  E.  468. 

ssMiller  v.  Calumet  Lumber  & 
Mfg.  Co.,  121  Ill.  App.  56;  Eisen- 
drath  Co.  v.  Gebhardt,  222  Ill.  113. 
78  N.  E.  22. 

59Thomas  v.  Board  of  Education 
(Urbana  School  District),  71  Ill. 
283;  Board  of  Education  (District 
No.  3)  v.  Neidenberger,  78  Ill.  58. 


§  409] 


WHAT  IS  AND  IS  NOT  ESSENTIAL 


480 


As  a  general  rule,  the  ordinary  mechanic’s  lien  law  does 
not  embrace  railroads,  but  if  the  building  upon  which  the  lien 
is  sought  may  be  sold  without  interfering  with  the  railroad 
in  its  business,  the  lien  may  be  enforced.60 

Paragraph  32,  chapter  82,  Hurd’s  E.  S.  1908,  p.  1370,  gives 
a  lien  for  labor  and  material  furnished  on  public  improvements 
in  this  state;  not,  however,  unless  the  notice  is  served  as  re¬ 
quired  by  said  section. 

§  410.  Answer  of  owner  defendant  to  a  bill  or  petition  for 
mechanic’s  lien: 


In  the  Circuit  Court  of . County, 

State  of  Illinois, . Term,  A.  D.  19. . 


John  Doe 


vs. 


M.  J.,  B.  J.,  and  Q.  D.  J 

The  separate  answer  of  M.  J.,  one  of  the  defendants  to  the 
petition  of  John  Doe,  the  petitioner: 

This  defendant,  reserving  to  himself  all  rights  of  exception 
to  the  said  petition,  for  answer  thereto  says:  This  defendant 
admits  that  petitioner  did  construct  a  hotel  substantially  as 
stated  in  said  contract,  but  this  defendant  avers  that  the  peti¬ 
tioner  is  not  entitled  to  a  lien  on  the  said  premises  in  any  sum 
whatever  because  this  defendant  was  not  served  with  legal  no¬ 
tice  and  process ;  because,  he  says,  that  after  the  completion  of 
the  said  building  by  the  petitioner,  and  before  the  commence¬ 
ment  of  this  suit  and  on . .  19. . . .,  petitioner 

applied  to  this  defendant  for  a  settlement  of  the  differences 
relating  to  the  said  contract,  and  upon  such  settlement  and 
adjustment  there  was  found  to  be  due  to  petitioner  the  sum 

of  $ . ;  and  the  petitioner  required  of  this  defendant 

security  for  the  amount  being  and  so  remaining  due,  and  this 
defendant  did  then  and  there  execute  and  deliver  to  petitioner 
a  promissory  note  on  that  date  for  the  sum  of  $ . ,  pay- 

soHuntley  Mfg.  Co.  v.  Michigan  (a)Pirola  v.  W.  J.  Turnes  Co., 
Central  R.  Co.,  76  Ill.  App.  387.  238  Ill.  218.  87  N.  E.  354. 
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able  in . days  after  date ;  and  did  then  and  there  at  the  re¬ 

quest  of  the  petitioner  procure  one  D.  D.  to  sign  said  note  with 
this  defendant  as  security  for  this  amount ;  and  this  defendant 
avers  that  the  petitioner  did  then  and  there  accept  the  said 
note  for  the  discharge  of  the  amount  being  and  so  remaining 
due  on  the  said  premises,  and  so  this  defendant  says  that  the 
lien  of  the  petitioner,  if  any  he  has  had,  has  been  cancelled, 
waived,  and  fully  discharged. 

And  now  having  fully  answered  the  said  petition,  this  de¬ 
fendant  prays  to  be  dismissed  with  his  costs  and  charges  in 
this  behalf  most  wrongfully  sustained,  etc. 

(Verification,  unless  waived.) 

M.  J. 

K.  K., 

Sol.  for  Defendant,  M.  J, 

§  411.  Defense  to  petition  must  be  made  on  answer. 

Any  defense  defendants  may  have,  may  be  made  on  the 
answer,  and,  if  sufficient  to  defeat  the  lien,  the  whole  proceed¬ 
ings  are  at  an  end  and  the  petition  must  be  dismissed.61 

A  party  cannot  avail,  on  appeal,  of  a  defense  not  relied  upon 
in  the  answer.62 

Unless  waived  the  answer  must  be  under  oath.(a> 

§  412.  Answer  of  defendant  holding  mortgage. 

In  the  Circuit  Court  of . County, 

State  of  Illinois, . Term,  A.  D.  19 . . 

John  Doe  ^ 

vs.  tin  Chancery. 

M.  J.,  B.  J.,  and  Q.  D.  J 

The  separate  answer  of  B.  J.,  one  of  the  defendants  to  the 
petition  of  John  Doe,  the  petitioner: 

This  defendant,  reserving  to  himself  all  rights  of  exception 
to  the  said  petition,  for  answer  thereto  says:  Admits  that  he 
has  an  interest  in  the  property  described  in  said  petition ;  that 
on . ,  19 - ,  the  owner  of  said  premises,  M.  J., 

eiMcCarty  v.  New,  93  Ill.  455.  (a) Hurd’s  R.  S.  1908,  p.  1367, 

62Hill  v.  Siffermann,  230  Ill.  19.  sec.  27. 

82  N.  B.  338. 

—31 
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executed  a  mortgage  on  said  premises  to  secure  the  payment 
of  a  certain  note  of  One  Thousand  Dollars,  due  one  year  from 
said  date,  with  interest  at  the  rate  of  6  per  cent;  that  said 
mortgage,  nor  any  part  thereof,  has  been  paid;  that  the  inter¬ 
est  thereon  to . ,  19 ,  amounts  to  $ . , 

making  the  total  amount  due  for  principal  and  interest 

on . ,  19. . . .,  $ . ;  that  this  defendant  has 

no  further  interest  in  said  property;  that  upon  the  receipt  of 

said  amount  with  interest  at . per  cent,  this  defendant 

stands  ready  and  willing  to  relinquish  any  and  all  claims  he 

may  have  in  said  property;  that  said  mortgage  was  executed 

prior  to  any  improvements  having  been  made  thereon. 

B.  B., 

Sol.  for  Defendant,  B.  J. 

§  413.  Intervening  creditors  to  file  cross  bill. 

Parties  made  defendant  in  mechanic’s  lien  proceedings,  de¬ 
siring  to  assert  their  lien,  should  set  up  such  lien  and  claim 
its  benefits,  either  by  answer  or  cross  bill.63 

§  414.  Answer  of  judgment  creditor  defendant  to  a  petition 
for  mechanic’s  lien. 

In  the  Circuit  Court  of . County, 

State  of  Illinois, . Term,  A.  D.  19. . 

John  Doe  ^ 

vs.  Lin  Chancery. 

M.  J.,  B.  J.,  and  Q.  D.  J 

To  the  Honorable . .  Judge  of  said  Court: 

The  separate  answer  of  Q.  D.,  one  of  the  defendants  to  the 
petition  of  John  Doe,  petitioner: 

This  defendant,  reserving  to  himself  all  rights  of  exception 
to  the  said  petition,  for  answer  thereto  says:  States  that  he 
has  no  interest  in  the  property  described  in  said  petition, 
except  that  on . 19 - ,  in  the  Circuit  Court 

63Sutherland  v.  Ryerson,  24  Ill. 

617. 
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of . County,  State  of  Illinois,  he  filed  suit  against 

the  owner  of  the  said  premises,  M.  J.,  for  $ . and  costs 

of  suit;  that  on . ,  19 _ ,  he  obtained  a  judgment 

for  $ . and  costs  of  suit;  that  the  interest  on  said  judg¬ 
ment  to . ,  19....,  amounts  to  $ . ,  making 

the  total  amount  due  for  principal  and  interest  on . ,  19 . . , 

of  $ . ;  that  the  court  costs  in  said  cause  amounts 

to  $ . ;  that  said  judgment  draws  interest  at  5  per 

cent,  as  provided  for  by  statute;  that  said  judgment,  nor  no 
part  thereof,  has  been  paid,  nor  have  the  costs  in  said  suit 
been  paid;  that  the  only  interest  that  this  defendant  has  in 
said  property,  of  which  the  said  M.  J.  is  the  owner,  is  by 
virtue  of  such  judgment. 

A.  B., 

Sol.  for  said  Defendant,  Q.  D. 

§  415.  Right  of  wage-earner  to  intervene. 

In  any  lien  proceeding,  a  person  who,  having  performed 
labor,  may  file  an  affidavit  giving  the  amount  due,  between 
what  dates  the  labor  was  performed,  the  kind  of  labor  per¬ 
formed,  and  the  court  will  direct  the  amount  due  for  wages 
to  be  paid  within  a  short  day.64 

If  complainant’s  bill  set  up  one  judgment,  whereas  there 
were  two,  or  the  bill  alleged  that  the  judgment  was  rendered 
subsequent  to  the  lien,  when  it  was  prior,  the  defendant  should 
demur  specially  on  that  ground.65 

§  416.  Replication  of  petitioner  to  the  answer  of  defendant 
M.  J. 

In  the  Circuit  Court  of . County, 

State  of  Illinois, . Term,  A.  D.  19.. 

John  Doe  1 

vs.  Kn  Chancery. 

M.  J.,  B.  J.,  and  Q.  D.  J 

e^Hurd’s  R.  S.  1908,  p.  1368,  sec.  ssportones  v.  Badenoch,  132  Ill. 
27.  377.  23  N.  E.  349. 


§  416] 


REPLICATION  OF  PETITIONER 


484 


The  replication  of  John  Doe,  complainant,  to  the  answer 
of  M.  J.,  defendant. 

This  repliant  saving  and  reserving  unto  himself  all  and  all 
manner  of  advantage  of  exception  to  the  manfold  insuffi¬ 
ciencies  of  the  said  answer,  for  replication  thereunto  says: 
That  he  will  aver  and  prove  his  said  bill  true  and  certain,  and 
sufficient  in  the  law  to  be  answered  unto;  and  that  the  said 
answer  of  the  defendant  is  uncertain,  untrue  and  insufficient 
to  be  replied  to  by  this  repliant;  without  this,  that  another 
matter  or  thing  whatsoever  in  the  said  answer  contained  mate¬ 
rial,  or  effectual  in  law  to  be  replied  unto,  confessed  and 
avoided,  traversed  or  denied,  is  true;  all  of  which  matters 
and  things  this  repliant  is  and  will  be  ready  to  aver  and 
prove,  as  this  honorable  court  shall  direct,  and  humbly  prays 
as  in  and  by  his  said  bill  he  has  already  prayed. 

John  Brown, 

Sol.  for  Complainant. 

Where  a  replication  is  filed,  it  should  be  mentioned  in  the 
decree.66 

In  mechanic’s  lien  proceedings,  the  replication  must  be  gen¬ 
eral,  and  hence  if  the  answer  sets  up  new  matter  which  is 
required  to  be  admitted  or  avoided,  or  otherwise  specially 
replied  to,  it  must  be  done  by  amending  the  bill  and  inserting 
the  new  matter  in  the  charging  part  of  the  bill  and  then 
explaining  it  as  in  ordinary  cases  in  chancery.67 

After  the  pleadings  have  all  been  settled  and  issue  joined, 
the  cause  is  then  set  down  for  trial,  by  the  court,  or  referred 
to  the  master  in  chancery. 

§  417.  Proceedings  before  the  master  in  chancery. 

The  master’s  authority  is  limited  by  the  order  entered.  The 

order  may  be  “ . ,  19....,  referred  to  the  master 

to  take  testimony  and  report;”  or,  if  the  facts  are  complicated 

eeBrown  v.  Mortgage  Co.,  110  67Kimball  v.  Cook,  6  Ill.  (1 
Ill.  235;  Hurd  v.  Aschermann,  117  Gilm.)  423. 

Ill.  502.  6  N.  E.  160. 
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and  a  large  number  of  witnesses  are  to  be  examined,  the 

court  may  enter  the  following  order:  “ . ,  19.... 

This  cause  referred  to  the  master  to  take  testimony  and  report 
conclusions  of  law.” 

Counsel  are  then  notified  (and  witnesses  subpoenaed,  if 
necessary,)  when  the  hearing  will  be  held  before  the  master. 
The  witnesses  are  sworn  and  their  testimony  taken  as  in  open 
court. 

§  418.  Mode  of  trial,  jury — Lien  case. 

The  court  may,  in  its  discretion,  direct  an  issue  or  issues  to 
be  tried  by  a  jury,  whenever  it  shall  be  judged  necessary  in 
any  cause  in  equity,  pending  therein. 

In  all  other  causes  in  equity,  the  mode  of  trial  shall  be  the 
same  as  has  been  heretofore  practiced  in  courts  of  chancery.68 

Previous  incumbrances  on  the  land  have  priority  to  the 
value  of  such  land  before  the  improvements  are  placed 
thereon.69 

A  fraudulent  mortgage  or  a  fraudulent  judgment  may  be 
set  aside. 

§  419.  Master  in  chancery’s  report. 

When  the  master  makes  his  report  to  the  court,  if  counsel 
is  not  satisfied,  he  should  except  to  the  findings ;  the  court  will 
probably  overrule  the  objection  to  the  findings  and  approve 
the  report  of  the  master  wTith  recommendations  therein  con¬ 
tained,  etc. 

The  next  step  is  the  decree,  which  is  prepared  by  counsel  for 
petitioner  as  follows: 

§  420.  Decree  for  foreclosure  in  mechanic’s  lien. 

In  the  Circuit  Court  of . County, 

State  of  Illinois, . Term,  A.  D.  19.. 

John  Doe  'j 

vs.  fin  Chancery. 

M.  J.,  B.  J.,  and  Q.  D.  J 

esHurd’s  R.  S.  1908,  p.  239,  sec.  esiHurd’s  R.  S.  1908,  p.  1638,  sec. 
40.  30. 
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This  cause  having  come  on  to  be  heard  this . day 

of . ,  19....,  upon  the  petition  herein,  the  answer 

thereto  by  said  defendant  (and  replication,  if  one  filed),  and 
the  court  having  heard  the  evidence,  and  the  same  having  been 
argued  by  counsel  for  the  respective  parties;  and  being  fully 
advised  in  the  premises,  doth  find  that  the  matters  in  the  said 
petition  are  true;  that  the  court  has  jurisdiction  of  said  parties 

to  said  suit;  that  the  petitioner,  Joe  Doe,  did  on . ,  19. . ., 

enter  into  a  contract  with  M.  J.,  one  of  the  defendants  herein, 
for  the  erection  of  a  certain  hotel  on  premises  owned  by  him; 
that  the  petitioner  complied  with  the  terms  of  said  contract  and 
that  there  is  due  him,  under  the  same  to  date,  the  sum  of 
$450,  for  which  sum  he  is  entitled  to  a  lien  on  the  said  prem¬ 
ises,  to  wit:  (Here  describe  the  lot  or  tract  of  land  upon 
which  the  building  was  erected)  in  accordance  with  the  statute 
in  such  case  provided. 

The  court  further  finds  that  B.  J.  holds  a  mortgage  on  said 
premises  and  that  the  total  amount  due  on  the  same,  including 
interest  to  date,  is  $550,  and  that  such  mortgage  is  a  prior 
lien  over  that  of  the  petitioner. 

The  court  further  finds  that  Q.  D.  obtained  a  judgment  in 


said  court  against  the  said  defendant  M.  J.  on . ,  19 ... , 

for  $100 ;  that  the  interest  on  the  same  to . ,  19 ... ,  is 

$50,  making  the  total  amount  due  thereon . ,  19. . .,  $150; 


that  such  judgment  is  prior  to  the  lien  of  petitioner  and  subse¬ 
quent  to  that  of  B.  J. ;  that  all  of  said  claims  are  a  lien  on 
said  premises. 

It  is  therefore  ordered,  adjudged  and  decreed  that  petitioner 
have  a  lien  on  the  said  described  premises  for  the  amount  so 
found  to  be  due  from  the  defendant  M.  J. ;  that  the  defendant 

M.  J.  pay  to  the  petitioner  the  said  sum  of  $ . ,  with 

interest  from  (the  date),  and  that  he  pay  and  satisfy  said 
other  claims,  and  that  payment  thereof  be  made  within  thirty 
days  from  this  date;  and  in  case  the  said  M.  J.  shall  make 
default  in  the  payment  of  the  said  sum  of  money  within  the 
time  herein  limited,  that  the  master  in  chancery  of  the  court 
shall  make  sale  of  the  said  premises,  or  such  part  or  parts 
thereof,  as  may  be  necessary  to  pay  the  amounts  aforesaid, 
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at  public  vendue  to  the  highest  and  best  bidder  for  cash,  after 
having  first  given  public  notice,  by  publication  for  four  suc¬ 
cessive  weeks  in  some  newspaper  published  in  said  county,  of 
the  time  and  place  of  said  sale,  and  the  terms  thereof,  and, 
upon  the  making  of  such  sale,  the  said  master  will  issue  a  cer¬ 
tificate  of  purchase  to  the  purchaser,  or  purchasers,  as  pro¬ 
vided  for  by  law;  and  out  of  the  proceeds  of  such  sale  the 
said  master  will  pay: 

First,  The  cost  of  these  proceedings,  including  his  commis¬ 
sion  and  the  expense  of  sale; 

Second,  Pay  to  Q.  D.  the  sum  of  $150  and  interest  thereon 
at  5  per  cent  from  (date)  to  date  of  sale; 

Third,  Pay  to  B.  J.  $450  and  interest  at  5  per  cent  from 
(date)  to  date  of  sale; 

Fourth,  Pay  to  the  said  M.  J.,  the  said  owner,  the  balance,  if 
any  remaining. 

And  the  said  master  will  report  his  doings  in  the  premises 
at  the  next  term  (or  make  it  this  term)  of  this  court  to  which 
this  cause  is  continued. 

The  provisions  in  the  mechanic’s  lien  law  allowing  a  solic¬ 
itor’s  fee  was  held  to  be  class  legislation  and  void.71 

The  same  case,  however,  decided  that  the  statute  allowing 
an  attorney’s  fee  when  suit  was  filed  for  wages  was  valid.72 

The  question  of  an  allowance  for  solicitor’s  fees  in  a  me¬ 
chanic’s  lien  suit  not  having  been  raised  in  the  appellate  court, 
it  can  not  be  raised  in  the  supreme  court. 


§  421.  Submit  decree  to  opposite  counsel. 

Counsel  for  petitioner  after  preparing  the  decree  usually 
submits  it  to  the  opposite  counsel,  then  to  the  judge.  If  the  de¬ 
cree  is  satisfactory  to  opposite  counsel  he  will  0.  K.  it.  If  satis¬ 
factory  to  the  chancellor  (the  judge),  he  approves  it  and  it  is 


ToHurd’s  R.  S.  1908,  p.  1638,  sec. 
30. 

TiManowsky  v.  Stephen,  233  Ill. 
409.  84  N.  E.  365. 


72Hurd’s  R.  S.  1908,  p.  192,  sec. 
13. 

(b)Beck  Coal  &  Lumber  Co.  v. 
H.  A.  Peterson  Mfg.  Co.,  237  Ill. 
250-54.  86  N.  E.  715. 
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filed  with  the  clerk  of  the  court.  Should  the  solicitor  for 
defendant  be  dissatisfied,  he  will  except  to  the  findings  in  the 
decree. 

There  is  no  such  thing  as  propositions  of  law  in  equity  or 
chancery  proceedings.  Everything  done,  every  ruling  made 
by  the  chancellor  is  presumed  to  have  been  objected  to.  The 
chancellor  on  the  hearing  is  presumed  to  have  considered  only 
competent  testimony. 

It  has  been  held,  that  to  take  advantage  of  the  finding  of 
the  master  in  his  report  an  objection  thereto  must  appear.73 

Decree  in  mechanic’s  lien  proceeding  is  not  a  bar  to  an 
action  at  law  for  the  contract  price  provided  for  in  the  con¬ 
tract  involved  in  the  lien  proceedings,  where  such  lien  pro¬ 
ceedings  were  not  adjudicated  on  the  merits.74 

As  already  stated,  the  statute  and  ruling  of  the  courts  re¬ 
quires  that  a  contractor  to  obtain  a  lien  must  either  bring  suit, 
or  file  a  notice  of  lien  with  the  circuit  clerk  of  the  county, 
within  four  months  after  the  last  work  was  done  or  material 
furnished;  if  he  files  the  notice  of  lien  the  time  for  bringing 
suit  is  extended  to  two  years;  provided  the  owner  does  not 
notify  him  to  bring  suit  sooner;  if  suit  is  filed  after  four 
months,  the  notice  of  lien  must  appear  in  the  bill  or  the  peti¬ 
tion  will  be  subject  to  demurrer. 

§  422.  Suit  of  a  subcontractor  vs.  the  principal  contractor 
and  owner. 

We  shall  now  take  up  the  proceedings  of  a  subcontractor 
vs.  the  principal  contractor  and  the  owner. 

§  423.  A  synopsis  of  the  lien  law  with  reference  to  sub¬ 
contractors. 

Section  38,  page  1371, 75  reads  as  follows: 

1  ‘Subcontractors,  or  parties  furnishing  labor  or  material, 
may,  at  any  time  after  making  his  contract  with  the  con- 

Tsjones  and  Dommersnas  Co.  v.  74Peterson  v.  Mayer,  142  Ill. 
Crary,  234  Ill.  26-30.  84  N.  E.  651.  App.  257-60. 

TsHurd’s  R.  S.  1908. 
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tractor,  and  shall,  within  sixty  days  after  the  completion 
thereof,  or,  if  extra  or  additional  work  or  material  is  delivered 
thereafter,  within  sixty  days  after  the  completion  of  such 
extra  or  additional  work  or  final  delivery  of  such  extra  mate¬ 
rial,  cause  a  written  notice  of  his  claim  and  the  amount  due 
or  to  become  due  thereunder,  to  be  personally  served  on  the 
owner,  or  his  agent,  architect,  or  the  superintendent  having 
charge  of  the  building  or  improvement:  Provided,  such  notice 
shall  not  be  necessary  when  the  sworn  statement  of  the  con¬ 
tractor  provided  herein  shall  serve  to  give  the  owner  notice 
of  the  amount  due  and  to  whom  due,  but  where  such  state¬ 
ment  is  incorrect  as  to  the  amount,  the  contractors  or  mate¬ 
rial  men  named  shall  be  protected  to  the  exteut  of  the  amount 
named  therein  as  due  or  to  become  due  to  him.” 

§  424.  Notice  of  claim  for  lien.  (To  contractor  and  owner 
by  subcontractor.)  (When  the  owner  is  a  non-resident.) 

To  John  Doe  and  M.  J. 

You  and  each  of  you  are  hereby  notified  that  the  under¬ 
signed,  E.  H.,  will  file  his  claim  for  lien  for  and  on  account 
of  lumber  and  material  furnished  to  construct  an  improve¬ 
ment  consisting  of  one  certain  dwelling-house  upon  the  ground 
described  in  said  claim  for  lien,  to  wit: 

Lot  numbered . of . Subdivision  of  Block 

numbered . Lincoln  Park  Subdivision,  as  per  plat  thereof 

recorded  in  the  Recorder’s  office  of . County,  Illinois, 

in  Plat  Book . ,  on  page....,  said  Lot  being  situated  in 

the  City  of . ,  County  of . ,  and  State  of  Illinois. 

Which  said  lumber  and  material  were  furnished  to  the 
aforesaid  John  Doe  to  build  a  certain  improvement  consisting 
of  a  certain  dwelling  house  on  said  ground,  the  amount  and 

value  of  the  said  lumber  and  material  being  the  sum  of  $ . , 

which  said  sum  is  due  to  the  said  E.  H.,  and  that  said  lumber 
and  material  was  furnished  in  accordance  with  and  pursuant 
to  the  orders  and  verbal  contract  of  the  said  John  Doe,  com¬ 
mencing  delivery  thereof  on  the. . .  .day  of . ,  A.  D.  19. ., 

and  the  last  delivery  of  said  lumber  and  material  being  on 
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the - day  of . ,  A.  D.  19. .  ;  a  copy  of  which  said  claim 

for  lien  is  hereto  attached  and  delivered  to  you. 

Dated  this. . .  .day  of . ,  A.  D.  19. . 

(Signed)  E.  H. 

The  notice  of  a  sub-contractor  must  be  in  writing  and  served 
personally;  a  notice  sent  by  mail  is  not  sufficient.  (c> 


§  425.  Affidavit  in  support  of  claim  for  lien  by  subcon¬ 
tractor,  when  owner  is  a  non-resident. 


State  of  Illinois, 
County  of . 


1 


ss. : 


In  the  Circuit  Court  of  .  County, 

State  of  Illinois. 


E.  H.  , 

vs.  LClaim  for  Lien. 

John  Doe  and  M.  J.  J 

. ,  being  duly  sworn,  on  oath  says  that 

he  is  the  above  named  claimant;  that  on  the. . .  .day  of . , 

A.  D.  19...,  the  said  E.  H.  made  and  entered  into  a  verbal 
contract  with  said  John  Doe,  whom  the  said  M.  J.,  as  owner, 
authorized  or  knowingly  permitted  to  make  the  improvement 
hereinafter  mentioned  on  the  real  estate  hereinafter  described, 
to  construct  a  certain  improvement  consisting  of  a  certain 
dwelling-house  upon  said  real  estate,  which  said  lumber  and 
materials  so  furnished  are  itemized  and  set  forth  in  Ex¬ 
hibit . ,  hereto  attached  and  made  a  part  of  this  claim 

for  lien;  that  no  time  was  fixed  or  agreed  upon  for  the  fur¬ 
nishing  of  said  lumber  and  materials,  but  impliedly  the  said 
lumber  and  materials  were  to  be  furnished  within  a  reasonable 
time  from  the  making  of  said  contract  and  upon  the  orders 
from  time  to  time  of  the  said  John  Doe,  and  that  no  time 
was  fixed  for  final  payment  for  said  lumber  and  materials 
but  impliedly  the  said  lumber  and  materials  were  to  be  paid 

(c)Peck  v.  Hinds,  68  Ill.  App. 

319. 
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for  upon  the  final  delivery  of  said  lumber  and  materials;  that 

said  contract  was  completed  on  the . day  of . , 

A.  D.  19...,  and  the  said  delivery  of  said  lumber  and  mate¬ 
rials  under  said  contract  was  made  on  the  said . day 

of . ,  A.  D.  19... 

Affiant  further  states  that  the  balance  due  the  said  E.  H. 
upon  the  said  contract,  after  allowing  all  credits,  is  $ . 

Affiant  further  states  that  the  furnishing  of  said  lumber 
and  materials  for  the  purposes  mentioned  was  duly  performed 
and  delivered  on  said  real  estate  for  the  improvement  of  the 

following  described  real  estate,  situated  in  the  City  of . . 

County  of . ,  and  State  of  Illinois,  to  wit: 

Lot  numbered . of  Lincoln  Park  Subdivision  of  Block 

numbered . ,  Lincoln  Park  Subdivision,  as  per  plat  thereof 

recorded  in  the  Recorder’s  office  of . ,  County,  Illinois, 

in  Plat  Book . ,  on  page . ,  upon  which  said  real  estate 

the  said  E.  H.  claims  a  lien  in  pursuance  of  the  statute  in  such 

case  made  and  provided,  for  the  sum  of  $ . ,  the  balance 

due  as  aforesaid,  with  interest  thereon  from  the . day 

of . ,  A.  D.  19... 

E.  H. 

Subscribed  and  sworn  to  before  me  this. . .  .day  of . , 

A.  D.  19. .  .  I  further  certify  that  I  am  duly  authorized  under 
the  laws  of  the  State  of  Illinois  to  administer  oaths  and  that 
my  commission  as  a  Notary  Public  is  now  in  force  and  will 
expire  on  the. . .  .day  of . ,  A.  D.  19. . . 

(Seal.)  B.  B., 

Notary  Public. 

File  notice  and  verified  statement  with  the  circuit  clerk. (b) 

§  426.  A  sub-contractor  has  four  months  if  contractor  has 
filed  statement. — The  reader  will  observe  that  in  the  event  the 
contractor  serves  the  owner  with  a  sworn  statement  giving  the 
names  of  all  the  parties  employed,  or  of  the  parties  who  are 
to  furnish  the  material,  and  the  amount  due  each,  such  sub¬ 
contractors  named  therein  are  not  required  to  give  notice  to 
the  owner  within  sixty  days,  that  the  owner  having  received 

(b) Hurd’s  R.  S.  1908,  p.  1371,  sec.  39. 
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the  sworn  statement  from  the  contractor,  he  must  protect  the 
sub-contractors  to  the  amount  named  in  such  statement  for  a 
period  of  four  months;  or,  if  the  sub-contractor  after  making 
the  contract  shall  notify  the  owner  of  the  amount  due,  or  to 
become  due  him  in  writing,  the  owner  is  obliged  to  protect 
such  sub-contractor  for  a  period  of  four  months.  If  a  contro¬ 
versy  arises  between  the  owner  and  the  original  contractor 
and  the  owner  should  be  in  default,  then  after  waiting  ten 
days  and  the  owner  failing  to  comply,  the  contractor  may  en¬ 
force  his  lien.  This  he  must  do  within  four  months  after  the 
completion  of  the  work,  or  within  four  months  after  the  last 
work  was  done,  or  material  furnished;  subsequent  to  the 
breach  of  contract,  in  order  that  his  interest  may  be  pro¬ 
tected.  “When  the  contractor  files  his  claim  for  lien,  the  sub¬ 
contractors  mentioned  in  the  sworn  statement  may  become 
parties  to  the  suit  by  filing  intervening  petitions.”70 

Failure  by  the  owner  to  request  the  contractor  to  furnish 
such  statement  is  no  waiver  of  it.77 

If  the  original  contractor  served  the  owner  with  notice 
giving  the  names  of  all  subcontractors  (men  who  did  work 
and  furnished  materials,  or  who  would  furnish  material  and 
would  work)  and  the  amount  due,  or  to  become  due  each,  and 
such  contractor  has  not  filed  suit  to  enforce  his  lien,  then  such 
sub-contractor  has  four  months  after  the  breach,  or  the  com¬ 
pletion  of  the  contract,  or  if  extra  work  done  or  extra  material 
delivered,  then  four  months  thereafter,  in  which  to  file  his 
notice  of  lien  under  section  35  of  the  lien  act.  If,  however,  the 
original  contractor  did  not  serve  the  owner  with  a  list  of  sub¬ 
contractors  and  the  amounts  due,  or  to  become  due  each,  as 
provided  for  in  sec.  19  of  the  lien  act,78  then  such  sub-con- 
tractors  are  required  to  file  their  notice  as  against  the  owner 
and  third  parties — within  sixty  days  after  the  completion  of 
the  work  or  final  delivery  of  material.79 

TeHurd’s  R.  S.  1908,  p.  1366,  sec.  ^Kurd's  R.  S.  1908,  p.  1367. 

23.  79Hurd’s  R.  S.  1908,  p.  1371,  sec. 

77Bonheim  v.  Meany,  43  Ill.  App.  38. 

532-3. 
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§  427.  Lien  defeated  may  recover  as  at  law. — In  the  event 
that  the  court  finds  that  a  contractor  has  no  right  to  a  lien 
against  the  owner’s  premises,  he  may  nevertheless  recover  a 
judgment  against  the  owner  as  at  law.80 

If  the  court  finds  that  a  sub-contractor  is  not  entitled  to  a 
lien  such  sub-contractor  may  sue  the  contractor  and  owner  as 
in  law,  but  the  owner  will  be  liable  only  for  the  amount  due 
the  contractor  under  the  contract. (d) 

Lumber  furnished  for  benches  and  not  for  any  part  of  the 
building  is  not  a  proper  lien.(e) 

§428.  Suit  by  a  sub-contractor. — If  suit  is  filed  by  a  sub¬ 
contractor,  the  original  contractor  as  well  as  the  owner  should 
be  made  a  defendant.  The  owner  must,  however,  be  notified 
as  follows  : 


§  429.  Notice  to  owner  by  sub-contractor.81 

To  Mr.  J.  (owner)  : 

You  are  hereby  notified  that  I  have  been  employed  by  one 
B.  J.  (name  of  contractor)  to  (here  state  what  was  the  con¬ 
tract,  or  what  was  done,  or  to  be  done,  or  what  the  claim  is 
for)  under  his  contract  with  you,  on  your  property  at  (here 
give  a  substantial  description  of  the  property)  and  that  there 
was  due  me,  or  is  to  become  due  (as  the  case  may  be(  therefor 

the  sum  of . dollars. 

Dated  this . day  of . ,  A.  D.  19. . . . 

(Signature)  E.  H. 


A  sub-contractor’s  notice  to  the  owner  of  the  former’s  claim 
and  the  amount  due  thereunder  need  not  state  when  payment 
became,  or  will  become  due.82 

When  the  owner  is  notified  as  provided  for  by  this  act, 
he  shall  retain  from  any  money  due,  or  to  become  due,  the 
contractor,  an  amount  sufficient  to  pay  all  demands.83 


soHurd’s  R.  S.  1908,  p.  1868,  sec. 
27. 

(d)  Hurd’s  R.  S.  1908,  p.  1372, 
sec.  42. 

(e) Beck  Coal  &  Lumber  Co.  v. 
H.  A.  Peterson  Mfg.  Co.,  237  Ill. 
250.  86  N.  E.  715. 


siHurd’s  R.  S.  1908,  p.  1371,  sec. 
38. 

82Beck  Coal  &  Lumber  Co.  v. 
Peterson  Mfg.  Co.,  237  Ill.  250. 
86  N.  E.  715. 

ssHurd’s  R.  S.  1908,  p.  1371,  sec. 
41. 
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It  is  a  mistake  to  assume  that  whatever  may  he  due  under 
the  original  contract  is  a  fund  held  or  chargeable  in  any  way 
as  a  trust  fund  for  the  benefit  of  others.  If  appellants  have 
lost  their  lien  on  the  premises,  they  have  lost  all  claim  on  the 
owner.  The  petition  should  have  been  filed  within  four 
months.84 

The  foregoing  notice  may  be  served  on  the  owner,  his  agent, 
architect,  or  superintendent  having  charge  of  the  building  or 
improvement.85  If  the  notice  was  not  served  by  the  contractor, 
then  the  sub-contractor  is  limited  to  sixty  days.86 

In  the  event  personal  service  cannot  be  had,  the  statute  pro¬ 
vides  that  notice  may  be  filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  the  county  against  the  person  making  the  con¬ 
tract  and  the  owner,87  which  notice  may  be  in  the  following 
form : 


§  430. 

owner. 


Notice  of  lien  by  subcontractor  to  non-resident 

In  the  Circuit  Court  of . County, 

State  of  Illinois. 


E.  H. 
vs. 


M.  J., 

John  Doe  and 


-In  Chancery. 


Q.  D.  J 

M.  J.,  and  John  Doe,  Dr. 
To 


E.H. 


To  labor  and  material  furnished  as  per  contract  with  John 

Doe  under  date  of . ,  19 _ ,  (which  provides  that 

said  work  be  completed  on . ,  19 - ,)  with  John 

Doe  (a  copy  attached  hereto)  upon  premises  owned  by  M.  J. 


s^Rittenhouse  v.  Sable,  43  Ill.  seidem. 

App.  558-60.  87Hurd's  R.  S.  1908,  p.  1371,  sec. 

ssHurd’s  R.  S.  1908,  p.  1371,  sec.  39. 

38. 
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(here  describe  the  property)  as  per  schedule  hereto  attached 

. ,  $ .  (Add  schedule  here.) 

(Sigued)  E.  H. 


State  of  Illinois,  ) 
. County,  f  SS' 


E.  H.  being  duly  sworn  on  oath  deposes  and  says,  that  he 
furnished  the  foregoing  material,  and  performed  the  foregoing 
labor  under  said  contract  with  John  Doe,  and  that  said  labor 
was  performed  and  material  furnished  on  property  belonging 
to  the  said  M.  J.  that  the  price  charged  therefor  is  reasonable ; 
that  there  is  due  this  affiant  after  all  just  credits  the  sum  of 
$ . ;  that  the  work  was  performed  and  material  fur¬ 
nished  herein  beginning  . ,  19 ,  and  ending 


,  19.... 


(Signed)  E.  H. 


Subscribed  and  sworn  to  before  me  this 
day  of . ,  A.  D.  19 _ 


T.  H., 

Clerk  (or  Notary  Public). 


The  filing  of  a  statement  of  a  claim  of  mechanic’s  lien  is  a 
condition  precedent  to  the  right  of  bringing  suit  for  a  lien.88 

Failure  by  the  owner  to  request  the  contractor  to  furnish 
a  statement  giving  the  names  of  sub-contractors  is  no  waiver 
of  it.89 

A  claim  not  filed  in  the  office  of  the  circuit  clerk  within  four 
months  after  the  time  payment  becomes  due,  as  required  by 
statute,  is  properly  disallowed.90 

The  statement  must  be  sufficient  to  afford  notice  of  the 
amount  due,  what  work  was  done,  when  supplied,  and  on 
what  premises  the  lien  is  claimed.91 


ssWieska  v.  Imroth,  43  Ill.  App. 
357;  Bonheim  v.  Meany,  43  Ill. 
App.  532;  Shinn  v.  Matheny,  48 
Ill.  App.  135-40;  Whitlaw  v.  Cham- 
plin,  52  Ill.  App.  644-7. 


ssBonhelm  v.  Meany,  43  Ill.  App. 
533. 

soHeidenbluth  v.  Rudolph,  152 
Ill.  316.  38  N.  E.  930. 

siBadenoch  v.  Hoffman,  50  Ill. 
App.  512. 
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A  statement  of  claim  for  mechanie7s  lien  that  the  work  for 
which  the  lien  was  claimed  was  commenced  on  the  10th  day 
of  August,  1893,  and  completed  on  the  3d  day  of  September, 
1893,  is  a  sufficient  compliance.92 

The  description  of  the  property  should  be  sufficient  to  iden¬ 
tify  the  lot  or  tract  of  land.93 

The  claim  of  any  person  for  wages  as  a  laborer  is  preferred.94 

Under  the  lien  law  of  1895  no  creditor  or  contractor  is 
entitled  to  a  lien  as  against  the  owner  for  two  years,  unless 
it  shall  appear  that  within  four  months  after  the  completion 
of  the  work  a  notice  was  served  upon  such  owner,  and  that 
within  two  years  after  the  completion  of  such  work  suit  was 
filed.95 

Whenever  a  claim  for  lien  has  been  filed  with  the  circuit 
clerk,  either  by  a  contractor  or  sub-contractor  and  is  after¬ 
wards  paid,  such  claim  should  be  satisfied,  or  such  claimant 
shall  suffer  a  forfeiture  of  $25.96 

If  any  money  due  to  sub-contractors  (this  includes  every  one 
doing  work  or  furnishing  material)  is  not  paid  within  ten 
days  after  notice  shall  have  been  filed  with  the  clerk  of  the 
circuit  court,  suit  may  be  filed.97  Suit  by  a  sub-contractor  must 
be  against  the  owner  and  contractor  jointly,  but  shall  be 
enforced  against  the  owner  only  to  the  amount  he  is  liable 
for  und  his  contract.98  A  sub-contractor  must  file  suit  within 
four  months  after  the  time  the  last  payment  is  due  the  sub¬ 
contractor,  either  for  labor  or  material  furnished.99 


§  431.  Subcontractor  limited  to  sixty  days  unless  owner 
was  served  with  notice. 

The  statute  provides  that  the  subcontractor  (this  includes 
every  one  performing  labor  or  furnishing  material)  may,  at 


^National  Home  Building  & 
Loan  Assn.  v.  McAllister,  64  Ill. 
App.  143. 

ssHurd’s  R.  S.  1908,  p.  1371,  sec. 

39. 

^Hurd’s  R.  S.  1908,  p.  1371,  sec. 

40. 

05Kelly  v.  Springer,  235  Ill.  493. 
85  N.  E.  593. 


06Hurd’s  R.  S.  1908,  p.  1374,  sec. 
49. 

»7Hurd’s  R.  S.  1908,  p.  1372,  sec. 
42. 

08ldem. 

9»Hurd’s  R.  S.  1908,  p.  1373,  sec. 
47. 
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any  time  after  making  his  contract  with  the  contractor,  notify 
the  owner  in  writing  of  his  contract,  the  amount  due  or  to 
become  due  thereunder.  Or  if  the  subcontractor  neglects  to 
do  this,  he  may  serve  such  written  notice  on  the  owner  within 
sixty  days,  after  the  completion  of  the  building,  or  if  extra 
work  done,  or  extra  material  is  delivered,  then  within  sixty 
days  thereafter.  If  not  paid,  then  within  sixty  days,  such  sub¬ 
contractor  must  give  the  statutory  notice,  or  demand,  upon 
the  owner;  if  unable  to  get  personal  service,  then  file  a  state¬ 
ment  with  the  circuit  clerk.  If,  however,  the  contractor  gave 
the  owner  a  sworn  statement  of  the  sub-contractors,  the  amount 
due,  or  to  become  due,  each,  before  work  was  begun,  this 
notice  will  protect  the  rights  of  the  sub-contractors  mentioned 
therein,  for  the  amounts  named  for  four  months  instead  of  the 
sixty  days. 

Failure  of  a  sub-contractor  to  give  notice  in  sixty  days  de¬ 
feats  his  right  to  a  lien.100  Unless  the  owner  has  received  notice 
of  a  subcontractors  claim  it  cannot  be  enforced.101  Notice 
must  be  served  in  forty  days.102  (A  statute  has  changed  this 
to  sixty  days.) (f) 


§  432.  Subcontractor’s  Bill  vs.  Owner  and  Contractor. 

Petition  for  a  mechanic’s  lien  upon  an  implied  contract, 
wherein  the  contractor  as  well  as  the  owner  is  made  defendant. 

In  the  Circuit  Court  of . County, 

State  of  Illinois, . Term,  A.  D.  19. . 

E.  H. 
vs. 


John  Doe, 
M.  J., 

A.  A., 

B.  B. 


-In  Chancery. 


iooFrancis  Beidler  &  Co.  v. 
Hutchinson,  233  Ill.  192.  84  N.  B. 
288. 

ioiRyerson  &  Son  v.  Smith,  152 
Ill.  641.  38  N.  E.  1032. 

—32 


i°2Cary-Lombard  Lumber  Co.  v. 
Fullenwider,  150  Ill.  630.  37  N. 
E.  899. 

(f)  Hurd’s  R.  S.  1908,  p.  1371, 
sec.  38. 
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To  the  Honorable  M.  M.,  Judge  of  said  Court: 

Your  petitioner,  E.  H.,  of  the  city  of . ,  county  of . , 

state  of  Illinois,  respectfully  represents  unto  your  honor  that 
he  is,  and  has  been  for  a  number  of  months  last  past,  engaged 
in  dealing  in  lumber  and  other  materials  in  said  county;  that 

on . ,  19. . . .,  one  John  Doe,  of  (here  name  the  place), 

who  is  made  a  party  defendant  to  this  petition,  who  was  then 
erecting,  or  about  to  commence  the  erection  of,  a  hotel  for  and 
on  a  lot  belonging  to  said  other  defendant  M.  J.,  contracted 
with  your  petitioner  for  the  sale  and  delivery  to  him  on  said 
premises,  lumber  of  various  sorts,  dressed  and  undressed, 
shingles,  lime,  cement  and  other  building  materials,  to  be  used 
in  and  about  the  construction  of  said  hotel,  the  same  to  be, 
and  then  being,  erected  on  the  following  described  premises, 
to  wit:  (Here  describe  the  premises  on  which  the  hotel  is 
being  or  was  built),  of  which  the  said  M.  J.  was  then  and 
still  is  the  owner. 

Your  petitioner  further  represents,  that  no  particular 
amount  of  lumber  and  other  materials  was  specially  contracted 
for,  nor  was  the  kind  or  quality  specially  named,  nor  was  the 
time  or  times  of  delivery  thereof  definitely  fixed,  but  it  was 
understood  and  agreed  between  your  petitioner  and  the  said 
John  Doe  that  your  petitioner  should  furnish  and  deliver  to 
the  said  John  Doe  such  quantities  of  lumber  and  other  mate¬ 
rials  and  of  the  kind  and  quality,  as  your  petitioner  might 
have  for  sale  and  the  said  John  Doe  might  need  in  and  about 
the  construction  of  the  said  hotel  as  he  might  call  for  or  order 
from  time  to  time  during  the  process  of  construction  of  such 

hotel,  which  was  to  be  completed  on  or  before,  to  wit : . , 

19....  ;  and  that  the  whole  amount  of  lumber  and  materials 
contracted  for  as  aforesaid  were  to  be  furnished  within  this 
time;  that  your  petitioner  was  to  furnish  the  said  lumber  and 
other  materials  to  the  said  John  Doe  at  the  usual  market  price 
and  the  same  were  to  be  paid  for  on  delivery. 

Your  petitioner  further  represents,  that  in  pursuance  of  said 
contract,  and  upon  request  of  the  said  John  Doe  your  peti¬ 
tioner  on . ,  19 .... ,  commenced  furnishing  and  deliv- 
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ering  to  the  said  John  Doe,  lime,  lumber  and  other  materials 
for  the  hotel  of  said  M.  J.  and  continued  thereafter  until 
. ,  19 ,  to  furnish  and  deliver  to  him  such  mate¬ 
rials  of  the  kinds,  qualities,  amounts  and  dates  respectively  as 
is  shown  by  the  bills  thereof,  hereto  attached,  marked  “Ex¬ 
hibits  1,  2,  and  3,”  and  made  a  part  of  this  petition. 

Your  petitioner  further  represents,  that  the  whole  of  said 
lumber  and  other  materials  shown  by  said  bills,  were  actually 
used  in  and  about  the  erection  and  construction  of  said  hotel, 
situated  and  built  upon  the  premises  belonging  to  M.  J.  as 
aforesaid. 

Your  petitioner  further  represents,  that  the  prices  annexed 
respectively  to  the  several  items  for  materials  in  said  bill  con¬ 
tained  are  the  usual  and  market  prices  for  such  materials,  at 
the  times  respectively  when  the  same  were  furnished;  that 
your  petitioner  has  been  paid  in  cash  to  apply  upon  said  mate¬ 
rials  so  furnished,  the  amounts  as  shown  in  and  by  the  credits 
upon  said  bills,  and  no  more,  and  that  there  still  remains  due 

your  petitioner  thereon  the  sum  of . dollars,  together 

with  interest  thereon  from  the  time  said  materials  were  fur¬ 
nished,  which  the  said  John  Doe  agreed  to  pay,  and  which  your 
petitioner  claims,  and  the  said  John  Doe  has  sufficient  with 
which  to  pay  said  claim  under  his  contract  with  the  said  M.  J. 

Your  petitioner  further  represents,  that  he  has  frequently 
applied  to  the  said  John  Doe  for  the  payment  of  the  amount 
so  remaining  due,  but  the  said  John  Doe  has  hitherto  failed 
and  neglected  to  pay  the  same,  or  any  part  thereof. 

Your  petitioner  further  represents  that  he  did  on . , 

19 .... ,  cause  the  following  notice  to  be  served  upon  the  said 
defendant  M.  J.,  who  is  the  owner  of  the  lot  upon  which  such 
hotel  was  erected  in  compliance  with  and  as  provided  for  by 
statute. 

(Here  copy  notice.) 

If  personal  service  could  not  be  had,  as  provided  for  by 
statute,  then  show  that  the  claim  or  statement  was  filed  with 
the  circuit  clerk  on . ,  19 .... 103 


io3Hurd’s  R.  S.  1908,  p.  1371,  secs.  38  and  39. 
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Your  petitioner  further  represents,  upon  information  and 

belief,  that  A.  A.  and  B.  B.  of  the  city  of . ,  county 

of . ,  state  of . ,  have  or  claim  to  have  some 

interest,  the  precise  nature  of  which  is  unknown  to  your  peti¬ 
tioner,  in  the  said  premises,  as  purchasers,  mortgagees,  judg¬ 
ment  creditors,  or  otherwise,  but  such  interests,  if  any  there 
be,  have  accrued  since,  and  are  subject  to  the  lien  of  your 
petitioner,  by  virtue  of  the  statutes  of  this  state  in  relation 
to  liens. 

Forasmuch,  therefore,  as  your  petitioner  is  without  remedy 
in  the  premises,  except  in  a  court  of  equity;  and  to  the  end 
that  the  said  John  Doe,  M.  J.,  A.  A.,  and  B.  B.,  who  are  made 
parties  defendant  to  this  petition,  may  be  required  to  make 
full  and  direct  answer  to  the  same,  but  not  under  oath,  the 
answer  under  oath  being  hereby  waived;  that  your  petitioner 
be  allowed  to  have  and  maintain  a  lien  upon  said  premises,  in 
accordance  with  the  statute  in  such  case  made  and  provided; 
and  that  an  account  be  taken,  under  the  direction  of  the 
court,  of  the  amount  due  your  petitioner  from  the  said  John 
Doe  and  M.  J.  as  aforesaid,  and  that  a  decree  may  be  rendered 
in  favor  of  your  petitioner  for  the  amount  so  due;  and  that 
the  said  John  Doe  and  M.  J.,  or  either  of  them,  may  be  decreed 
to  pay  the  same,  together  with  the  costs  of  this  proceeding,  by 
a  short  day  to  be  fixed  by  the  court;  and  that  in  default  of 
such  payment  the  said  premises  may  be  sold,  as  the  court 
shall  direct,  to  satisfy  such  debt  and  costs;  and  in  case  of 
such  sale  and  a  failure  to  redeem  therefrom  pursuant  to  law, 
the  defendants,  and  all  persons  claiming  through,  or  under 
them,  or  either  of  them,  after  the  commencement  of  this  pro¬ 
ceeding,  may  be  forever  barred  and  foreclosed  of  all  right  or 
equity  of  redemption  of  the  said  premises;  and  that  your 
petitioner  may  have  such  other  and  further  relief  in  the  prem¬ 
ises  as  equity  may  require,  and  to  your  honor  shall  seem  meet. 

May  it  please  your  honor  to  grant  the  writ  of  summons  in 

chancery  directed  to  the  sheriff  of  the  county  of . , 

commanding  him  that  he  summon  the  defendants  John  Doe, 
M.  J.,  A.  A.,  and  B.  B.  to  appear  before  the  said  court,  on  the 
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first  day  of  the  next . term  thereof,  to  be  held  at 

the  court  house  in . ,  in  the  county  of . ,  afore¬ 

said,  then  and  there  to  answer  this  bill,  etc. 

E.  H. 

John  Brown, 

Sol.  for  Petitioner. 

(Add  Exhibits.) 

Service  may  he  had  on  non-resident  defendant  as  in  chan¬ 
cery.  (c> 

The  petition  of  a  subcontractor  must  set  out  the  contract 
with  the  original  contractor,  and  that  the  original  contractor 
had  sufficient  funds  to  pay  plaintiff.104 

A  subcontractor  is  limited  to  the  amount  due  pro  rata  under 
the  contract,  unless  he  can  show  that  the  owner  and  original 
contractor  agreed  on  a  low  price  for  the  purpose  of  defrauding 
subcontractors.105 

In  this  case  the  original  contractor  abandoned  his  contract, 
the  subcontractor  filed  a  lien.106 

In  case  of  default  or  abandonment  by  the  contractor  the 
subcontractor  may  enforce  his  lien.107 

Appellant,  a  subcontractor,  sought  to  enforce  a  lien  under 
the  provisions  of  par.  37,  ch.  82,  Hurd’s  R.  S.  1908.  Relief 
was  denied  for  the  reason  the  record  does  not  show  notice  to  the 
owner  prior  to  filing  the  bill.108 

A  party  seeking  a  lien  must  show  a  strict  compliance  with 
all  of  the  requirements  of  the  statute.  The  statute  does  not 
give  a  subcontractor  a  lien  absolutely,  unless  the  contractor 
has  furnished  the  owner  with  a  sworn  statement;  the  subcon¬ 
tractor  must  give  the  owner  notice,  if  the  owner  is  not  served 


(c) Hurd’s  R.  S.  1908,  p.  1367, 
sec.  25. 

io4Thomas  v.  Board  of  Trustees 
(Illinois  Industrial  University),  71 
Ill.  310. 

io5Hurd’s  R.  S.  1908,  p.  1369-70, 
sec.  35;  Mantonya  v.  Reilly,  184 
Ill.  182-205.  56  N.  E.  425. 


i°6Sustained:  Mantonya  v. 

Reilly,  184  Ill.  183-80.  56  N.  E. 

425. 

io7Hurd’s  R.  S.  1908,  p.  1370, 
sec.  35. 

io8pirola  v.  W.  J.  Turnes  Co., 
238  Ill.  210.  87  N.  E.  544. 
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with  notice  in  forty  days  he  may  lawfully  pay  off  the  con¬ 
tractor  without  liability  to  any  other  lien  holder.109 

The  statute  now  reads  sixty  days  instead  of  forty.110 

The  petition  should  state  if  notice  of  subcontractor  was 
served  on  the  owner  or  upon  his  agent.111 

A  mechanic’s  lien  attaches  at  the  date  of  the  contract,  and 
takes  precedence  over  a  mortgage  lien  acquired  subsequently 
and  before  the  labor  and  material  are  so  expended.112 

There  is  no  priority  in  mechanic’s  and  material  men  by 
reason  of  the  different  dates  on  which  their  contracts  were 
made,  but  all  must  share  pro  rata.113 

The  taking  of  other  security — the  endorsement  of  a  third 
party  as  guarantor,  waives  the  mechanic’s  lien.114 

A  mechanic’s  lien  is  not  waived  by  taking  the  note  of  the 
owner  of  the  premises  who  has  incurred  the  debt.115 
\  Unless  a  contractor  has  filed  with  the  owner  a  statement 
under  oath,  as  required  by  the  mechanic’s  lien  law  of  1887, 
he  cannot  maintain  his  suit.116 

The  owner  may  waive  failure  of  the  contractor  to  give 
notice,  under  sec.  35  of  the  mechanic’s  lien  act,  of  the  number 
and  names  of  the  subcontractors.117 

The  mechanic’s  lien  law  being  in  derogation  of  the  common 
law  it  must  be  strictly  construed.118 

One  seeking  to  enforce  a  mechanic’s  lien  must  bring  himself 
strictly  within  the  terms  of  the  statute,  since  nothing  can  be 
inferred  in  his  favor.119 


io9ButIer  v.  Gain,  128  Ill.  23. 
21  N.  E.  350;  Statute  now  60  days 
instead  of  40;  Hurd’s  R.  S.  1908* 
p.  1371,  sec.  38. 

noMunster  v.  Doyle,  50  Ill.  App. 
672. 

mMunster  v.  Doyle,  50  Ill.  App. 
672. 

uspaddock  v.  Stout,  121  Ill.  571, 
13  N.  E.  182;  Stout  v.  Sower,  22 
Ill.  App.  65;  Interstate  Building 
&  Loan  Assn.  v.  Ayers,  117  Ill.  9. 
52  N.  E.  342. 

nsWing  v.  Carr,  86  Ill.  347. 
n^ciark  v.  Moore,  64  Ill.  273; 
Kankakee  Coal  Co.  v.  Crane  Bros. 


Mfg.  Co.,  138  Ill.  207.  27  N.  E.  935. 

usPaddock  v.  Stout,  121  Ill.  571. 
13  N.  E.  182;  Van  Court  v.  Bush- 
nell,  21  Ill.  624;  Brady  v.  Ander¬ 
son,  24  Ill.  110. 

neGilmore  v.  Courtney,  158  Ill, 
432.  41  N.  E.  1023. 

ii?Morse  v.  Crate,  43  Ill.  App. 
513. 

ii8Williams  v.  Rittenhouse  & 
Embree  Co.,  198  Ill.  602.  64  N. 
E.  995.  Rev.  98  Ill.  App.  148. 

nsGreeman  v.  Rinaker,  185  Ill. 
172.  56  N.  E.  1055.  (Rev.  84  Ill. 
App.  283.) 
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Property  of  the  state  is  not  subject  to  a  lien.120 

Unless  the  subcontractor’s  name  appears  in  the  sworn  state¬ 
ment  of  the  contractor,  or  unless  such  subcontractor  has  filed 
notice  as  required  by  law,  he  is  not  entitled  to  maintain  a 
lien.121 

Under  sec.  28  of  the  mechanic’s  lien  law  a  subcontractor 
may  sue  the  owner  and  contractor  in  assumpsit.122 

Where  a  subcontractor’s  agreement  with  the  contractor  to 
furnish  material  is  not  in  writing,  except  as  to  the  prices,  but 
it  appears  from  the  evidence  that  the  course  pursued  by  the 
parties  was  to  inspect  and  receipt  for  each  load  of  material 
when  it  was  delivered,  failure  of  the  subcontractor  to  give 
notice  of  his  demand  to  the  owner  within  sixty  days  from  the 
final  delivery  of  material,  as  required  by  sec.  24  of  the  me¬ 
chanic’s  lien  act,123  defeats  his  right  to  a  lien.124 

Merely  hauling  a  load  of  material  and  unloading  the  same 
on  or  near  the  premises  where  a  building  is  being  constructed, 
without  showing  that  the  owner  or  other  person  authorized 
to  receive  material  had  notice  thereof,  is  no  delivery  under 
the  statute.125 

Under  the  section  relating  to  contracts  for  public  improve¬ 
ments,  when  a  subcontractor  gives  written  notice  of  his  claim 
to  the  officials  whose  duty  it  is  to  pay  the  contractor,  the  sub¬ 
contractor’s  lien  becomes  complete  as  against  any  money, 
bonds  or  warrants  not  yet  paid  or  delivered  to  the  contractor. 


§  433.  Intervening  petition  by  a  creditor  vs.  owner  and 
contractor  et  al. 

(Perhaps  the  painter  has  not  been  paid,  he  may  intervene 
as  follows:)  (Counsel  should  obtain  leave  of  court  to  file.) 


i20Thomas  v.  Board  of  Trustees 
(Illinois  Industrial  University), 
71  Ill.  310. 

izishaw  v.  Chicago  Sash,  Blind 
&  Door  Mfg.  Co.,  144  Ill.  520.  33 
N.  E.  870. 

i22Harty  Bros.  &  Harty  Co.  v. 
Polakow,  237  Ill.  559.  86  N.  E. 
1085. 


i23Laws  of  1903,  p.  240. 
i24Francis  Beidler  &  Co.  v. 
Hutchinson,  233  Ill.  192.  84  N.  E. 
228. 

i25idem. 

(g)  Haynes  &  Lyons  v.  Coles 
(County  of),  234  Ill.  137.  84  N.  E. 
747. 
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In  the  Circuit  Court  of . County, 

State  of  Illinois, . Term,  A.  D.  19.. 

E  H. 

vs.  I  In  Chancery. 

John  Doe,  et  al.  J 

Now  comes  the  Moody  Paint  Company,  a  creditor  of  the 
said  John  Doe,  by  its  solicitor,  and  with  leave  of  court  files 
its  intervening  petition  herein:  This  petitioner  states  that  it 

did,  commencing  on . ,  19 _ ,  and  ending  on . , 

19....,  furnish  paint  and  labor  under  contract  with  John 

Doe  to  the  amount  of  $ . ,  upon  the  hotel  in  question 

situated  on  the  premises  of  said  M.  J.  and  described  in  the 
petition  of  E.  H.  herein ;  that  said  John  Doe  agreed  and  prom¬ 
ised  to  pay  for  said  material  and  for  said  labor  when  delivered 
and  the  work  was  done;  that  said  work  was  performed  and 
material  furnished  on  said  premises  belonging  to  said  M.  J. 
and  said  John  Doe  has  not  paid  for  the  same,  nor  any  part 
thereof;  that  there  is  due  this  intervenor,  after  allowing  all 

just  credits,  the  sum  of . dollars;  that  this  intervening 

petitioner  has  by  virtue  of  the  statute  a  lien  upon  the  afore¬ 
said  premises  of  the  said  M.  J. 

This  intervenor  files  herewith  its  (his)  itemized  statement, 
which  is  marked  “Exhibit  A.” 

Moody  Paint  Company, 

F.  F.,  Sol.  (Seal)  By  P.  L.,  its  President. 

(Here  file  the  itemized  statement,  marking  it  “Ex.  A.”) 

Unless  the  intervenor  has  filed  his  intervening  petition 
within  the  time  required  by  law,  or  given  notice,  it  may,  on 
motion,  be  dismissed  by  other  creditors  seeking  a  lien. 

§  434.  Only  the  filing  of  an  affidavit  is  required  to  intervene 
for  wages. 

In  any  proceeding  to  enforce  a  lien  it  shall  only  be  neces¬ 
sary  for  all  persons  seeking  a  lien  on  account  of  wages  due 
for  labor  to  file  in  such  proceedings  an  affidavit  giving  the 
amount  due,  between  what  dates  the  same  was  performed,  and 
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the  kind  of  labor  performed,  and  the  court  shall  direct  the 
amount  due  for  wages  as  therein  specified  to  be  paid  within 
a  short  day  to  be  fixed  by  the  court,  unless  within  ten  days 
after  the  filing  of  said  claim  for  wages,  the  amount  claimed 
is  contested  by  the  owner  or  some  other  party  to  the  suit.126 

Therefore,  under  the  foregoing  section  of  the  statute,  any 
person  having  performed  labor  upon  the  hotel  in  question  may 
intervene  by  filing  his  affidavit  as  follows: 


§  435.  Motion  and  affidavit  of  intervener  in  a  claim  for 
wages. 

(Before  filing,  counsel  should  obtain  leave  of  court.) 

In  the  Circuit  Court  of . County, 

State  of  Illinois, . Term,  A.  D.  19 . . 


E.  H. 
vs. 

M.  J.,  et  al. 


Jn  Chancery. 


And  now  comes  the  intervener  J.  J.,  by  his  solicitor,  and 
files  his  claim  for  wages  in  said  cause  and  for  reason  therefor 

files  herewith  the  affidavit  of . ,  which  is  attached 

hereto  and  made  a  part  of  this  notice. 

K.  K, 


Sol.  for  J.  J. 


(Style  of  Cause.) 


State  of  Illinois,  ) 
. County,  f  SS‘ 


J.  J.  being  first  duly  sworn  on  oath  says,  that  he  was 
employed  by  the  contractor  John  Doe,  the  defendant  herein, 
to  work  as  a  carpenter  on  the  hotel  in  question  belonging  to 
and  situated  on  the  premises  of  the  said  defendant  M.  J.,  and 
described  in  the  petition  of  E.  H.,  that  he  began  work  thereon 

on . ,  19. . . .,  and  completed  his  said  service  on . , 

19 ....  ;  that  under  his  said  contract  with  the  said  B.  J.  he 


iscHurd’s  R.  S.  1908,  p.  1368, 
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was  to  receive  $ . per  day;  that  he  worked . days, 

and  that  there  is  due  him  for  wages  after  all  just  credits  and 
set-offs  the  sum  of  $ . 

(Signed)  J.  J. 


Subscribed  and  sworn  to  before  me 

this _ day  of . A.  D.  19. . . 

B.  H., 

Clerk  (or  Notary  Public). 

(Replication  to  answer,  see  form  on  page  483.) 

Unless  such  claimant  for  labor  has  filed  his  notice  on  the 
owner  within  sixty  days  after  the  completion  of  the  building, 
such  one  loses  his  right  to  a  lien.127  Different  if  the  contractor 
filed  with  the  owner  a  sworn  statement  and  such  subcontractor 
was  mentioned  therein.128  If  such  statement  was  made  by  the 
principal  contractor,  then  such  laborer  (subcontractor)  has 
four  months  in  which  to  file  suit  or  file  notice  with  the  circuit 
clerk.129 

“That  the  parties  may  join  in  bringing  suit  to  enforce  their 
lien  in  their  petition  set  forth  their  interest,  in  their  bill  or 
petition,  all  lien  claimants  not  made  parties  thereto  may,  upon 
application,  become  defendants  and  enforce  their  liens  by 
answer  to  the  bill  or  petition  in  the  nature  of  an  intervening 
petition,  and  the  same  shall  be  taken  as  a  cross-bill  against 
all  parties  to  the  suit;  and  the  said  bill  or  petition  shall  not 
thereafter  be  dismissed  as  to  any  such  lien  claimant.  The 
complainant  or  petitioner,  and  all  defendants  to  such  bill  or 
petition,  may  contest  each  other’s  right  without  any  formal 
issue  of  record  made  up  between  them,  other  than  that  shown 
upon  the  original  bill  or  petition  as  well  with  respect  to  the 
amount  due  as  to  the  right  to  the  benefit  of  the  lien  claimed.180 

i27Hurd’s  R.  S.  1908,  p.  1371,  izsHurd’s  R.  S.  1908,  p.  1369, 
sec.  38.  sec.  35. 

i28Hurd’s  R.  S.  1908,  p.  1365,  isoHurd’s  R.  S.  1908,  p.  1366, 
sec.  19.  sec.  23. 
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§  436.  Notice  by  subcontractor  to  owner. 

When  notice  was  served  by  subcontractor  on  the  owner, 
nothing  was  due  the  contractor,  therefore  the  owner  cannot 
be  held.131 

The  object  of  the  statute  in  requiring  a  subcontractor  to  give 
the  owner  notice  is  that  the  owner  may  protect  himself.132 

In  the  absence  of  any  statutary  provision  prescribing  how 
notice  shall  be  served,  service  may  be  made  by  any  one  who 
would  make  a  competent  witness,  or  by  any  officer  authorized 
to  serve  writs  or  other  process  of  a  court.133 

The  service  is  not  process  and  need  not  be  served  by  an 
officer.134 

Leaving  a  copy  at  the  residence  with  a  member  of  the  family 
is  insufficient.135 

Service  of  notice  should  be  proved.  The  return  of  the  con¬ 
stable  who  served  the  notice  is  not  even  admissible  in  evi¬ 
dence.136 

The  giving  of  the  notice  to  the  owner  operates  as  an  attach¬ 
ment  without  the  expense  of  suit  in  garnishment  of  the  amount 
due  the  principal  contractor  by  the  owner.137 

If  notice  is  given  by  a  corporation,  as  such  subcontractor, 
the  corporate  seal  is  essential.138 

Under  the  lien  law  as  applied  to  railroads,  an  agreement  by 
the  contractor  that  he  will  deliver  the  property  free  and  clear 
of  liens,  precludes  a  subcontractor  from  filing  a  lien,(h> 


isiRyerson  v.  Smith,  152  Ill. 
641-45.  38  N.  E.  1032. 

i32Cary-Lombard  Lumber  Co.  v. 
Fullenwider,  150  Ill.  629.  37  N. 
E.  899. 

isaHasset  v.  Rust,  64  Mo.  325-8. 
i84Rassett  &  Clapp  v.  Bertorelli, 
92  Tenn.  538.  82  S.  W.  423. 

issMeyer  v.  Christian,  64  Mo. 
App.  203;  Carney  v.  Fully,  74  Ill. 
375. 


i36Miller  v.  Hoffman,  26  Mo. 
App.  199-205;  Pool  v.  Wedemeyer, 
56  Tex.  299. 

i37Davis  v.  Livingston,  29  Cal. 
283. 

i38Cary-Lombard  Lumber  Co.  v. 
Fullenwider,  150  Ill.  629.  37  N. 

E.  899. 

(b) Brown  Const.  Co.  v.  Central 
Illinois  Const.  C.,  234  Ill.  397.  84 
N.  E.  1038. 
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The  mode  or  manner  of  service  is  immaterial  if  it  is  shown 
the  owner  actually  received  the  notice  within  the  time 
limited.139 

Under  the  Illinois  mechanic’s  lien  law,  if  the  contract  is  in 
writing,  it  is  essential  that  it  shall  specify  a  time  for  com¬ 
pleting  the  work  or  furnishing  the  materials  which  is  within 
the  statutory  period  of  three  years  and  a  time  of  payment 
which  shall  be  within  a  year  from  the  stipulated  time  for 
completion.  If  the  contract  is  verbal,  it  must  fix  a  time  for 
completion  and  payment  not  exceeding  one  year  from  its 
date.140 

Where  a  material  man  who  has  furnished  material  to  a  con¬ 
tractor  continues,  after  the  death  of  such  contractor,  to  fur¬ 
nish  material  to  his  executor  for  the  completion  of  the  building, 
he  is  entitled  to  a  lien  for  the  whole  amount,  and  the  contract 
is  regarded  as  an  entire  contract.141 

But  it  is  otherwise  where  material  furnished  after  the  con¬ 
tractor’s  death  and  used  by  the  owner  and  claim  for  lien  not 
filed  within  the  statutory  time,  nor  the  material  furnished  in 
pursuance  to  a  contract  with  the  owner.142 

If  the  contract  is  entire  and  payment  is  to  be  made  on  com¬ 
pletion,  the  destruction  of  the  building  before  completion  by 
accidental  cause,  in  the  absence  of  a  stipulation  in  the  contract 
that  the  owner  shall  assume  the  risk  of  destruction,  precludes 
the  assertion  of  a  lien  by  the  contractor.148 

It  has  been  held  that  where  a  building  was  destroyed  by  fire 
before  its  completion,  a  mechanic’s  lien  for  work  and  material 
actually  done  and  furnished  continued  against  the  lot,  when 
by  the  terms  of  the  contract  the  risk  of  destruction  by  fire 
was  to  be  upon  the  owner.  A  decree  giving  him  a  lien  on  the 


i39The  Fruin-Bambrick  Const. 
Co.  v.  Jones,  60  Mo.  App.  1. 

i4om.  J.  Fitch  Paper  Co.  v.  Mc¬ 
Donald,  91  Ill.  App.  543;  Kelley 
v.  Northern  Trust  Co.,  190  Ill. 
401.  60  N.  E.  585. 


i4iBambrick  v.  Webster  Groves 
Pres.  Ch.  Assn.,  53  Mo.  App.  225. 

i42Qauss  v.  Hussman,  22  Mo. 
App.  115. 

i43Goodman  v.  Baerlocher,  88 
Wis.  287;  Parker  v.  Scott,  82  la. 
266.  74  N.  W.  1073. 
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lot  for  the  sum  due  for  work  and  material  will  not  be 
disturbed.144 

The  owner  required  by  statute  to  be  notified  of  a  claim  is 
the  person  who  was  the  legal  owner  at  the  time  the  contract 
was  performed  and  materials  were  furnished.145 

A  conveyance  by  the  owner  while  the  contract  is  being  per¬ 
formed  and  materials  are  being  furnished  does  not  make  a 
notice  to  the  grantee  necessary.146 

If  a  decree  is  entered  without  sufficient  evidence  to  support 
it,  or  if  it  is  obtained  by  fraud  and  collusion,  the  court  has 
the  undoubted  right  to  set  it  aside,  during  the  same  term,  and 
it  will  be  his  duty  to  do  so.147 

The  acceptance  for  a  debt  secured  by  a  mechanic’s  lien  of 
a  promissory  note  which  matures  subsequent  to  the  time  fixed 
by  the  statute  for  the  commencement  of  an  action  to  foreclose 
the  lien  estops  the  creditor  from  enforcing  the  lien  and  de¬ 
stroys  it.148 

While  the  lien  is  not  created  by  the  contract  of  the  parties, 
at  contract,  either  direct  or  indirect,  on  the  part  of  the  owner 
of  the  land  on  which  the  lien  is  claimed  for  the  erection  of 
the  improvement  of  which  the  material  was  furnished  and 
labor  performed  and  for  which  the  lien  is  claimed,  were 
used,  is  essential  to  the  existence  of  a  lien.  In  the  case  of 
subcontractors,  material  men  and  laborers,  a  lien  is  upheld 
on  the  theory  of  an  indirect  contract  with  the  owner  and  is 
based  upon  the  implied  authority  of  the  subcontractor  to 
employ  labor  and  purchase  material.149 

The  lien  of  a  person  performing  labor  or  furnishing  mate¬ 
rial  extends  to  the  whole  of  such  building  or  structure  and 


i44Sontag  v-  Brennan,  75  Ill. 
279. 

i45Brown  v.  Wright,  25  Mo.  App. 
54. 

i46Gale  v.  Blaikie,  126  Mass. 
274;  Kuhleman  v.  Schuler,  35  Mo. 
142. 


i47Bahe  v.  Jones,  132  Ill.  134. 
23  N.  E.  338. 

i48Westinghouse  Air  Brake  Co. 
v.  Kansas  City  R.  R.  Co.,  137  Fed. 
26.  71  C.  C.  A.  1. 

i49Wendt  v.  Martin,  89  Ill.  139; 
Foster  v.  Swoback,  58  Ill.  App. 
581. 
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cannot  be  confined  to  a  particular  portion  thereof  into  which 
his  labor  and  materials  have  gone.150 

The  lien  extends  to  the  entire  lot  or  whole  tract.151 

If  a  subcontractor  does  not  give  the  owner  notice  of  his 
intention  to  claim  a  lien  on  the  building  within  twenty  days 
from  the  completion  of  the  subcontract,  or  within  twenty 
days  after  payment  should  have  been  made  for  the  work 
under  the  subcontract,  he  will  have  no  lien  under  the  statute.152 
(Statute  now  reads  sixty  days.) 

Payments  made  by  the  owner  of  a  building,  of  just  debts, 
on  the  orders  of  a  subcontractor,  accepted  verbally  before  any 
notice  of  lien  is  served  on  such  owner  by  such  subcontractor,  is 
good,  though  the  payments  are  made  after  service  of  the 
notice.154 

Subcontractors  are  not  given  liens  absolutely,  but  only  upon 
complying  with  the  statute  in  regard  thereto.  The  statute 
does  not  give  a  subcontractor,  mechanic,  or  person  furnishing 
material  to  the  original  contractor  a  lien  absolutely,  without 
notice  to  the  owner  of  the  rights  of  such  subcontractor,  me¬ 
chanic  or  material  man.155 

This  notice  can  only  be  waived  where  the  contractor  makes 
a  sworn  statement  as  provided  for  by  statute.156 

The  evidence  in  this  case  is  insufficient  to  show  fraud  be¬ 
tween  the  owner  and  contractor  to  hold  the  owner  liable  in 
excess  of  the  contract  price.157 

A  person  under  a  single  contract  may  maintain  a  single 
lien  on  several  houses  on  several  adjacent  lots,  but  not  when 
the  lots  do  not  join  or  are  not  adjacent  to  each  other.158 


isoMantonya  v.  Reilly,  82  Ill. 
App.  275;  Am.  &  E.  E.  of  L.,  Vol. 

20,  p.  281. 

isi  St.  Louis  National  Stock 
Yards  v.  O’Reilly,  85  Ill.  546. 
i52idem. 

issHurd’s  R.  S.  1908,  p.  1371, 
sec.  38. 

i54St.  Louis  Nat.  Stock  Yards 
v.  O’Reilly,  85  Ill.  546. 


issButler  v.  Gain,  128  Ill.  23.  21 
N.  E.  350. 

i56Chieago  Sash  Door  &  Blind 
Co.  v.  Shaw,  144  Ill.  520-7.  33  N. 
E.  870. 

i57Foster  v.  Swaback,  58  Ill. 
App.  581. 

issAurand  v.  Martin,  188  Ill.  117- 
20.  58  N.  E.  926. 
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A  mechanic’s  lien  is  created  by  law  rather  than  by  con¬ 
tracts  of  the  parties.159 

If  notice  is  served  by  a  subcontractor,  his  lien  cannot  be 
defeated  simply  because  the  contractor  has  used  the  money 
to  pay  some  one  else.160 

After  the  pleadings  are  settled,  the  cause  is  referred  to  the 
master  in  chancery  “to  take  testimony  and  report  conclu¬ 
sions.”  The  master  then  files  his  report.  The  master  having 
made  his  report,  counsel  may  except  thereto. 

§  437.  Exceptions  to  master’s  report. 

(Style  of  cause.)  (Any  defendant  or  intervener  may  except.) 

And  now  comes  the  defendant  M.  J.  in  the  above  entitled 
cause  and  excepts  to  the  report  of  the  master  and  his  findings. 

First,  Because  this  defendant  was  not  legally  served  with 
process. 

Second,  Because  no  notice  was  served  upon  this  defendant 
as  provided  for  by  statute. 

Third,  Because  the  improvements  in  question  are  upon  two 
lots  only  one  of  which  this  defendant  owns,  the  other  lot 
being  owned  by  his  wife,  who  was  not  served  with  process 
and  who  is  not  a  party  to  this  suit. 

Fourth,  Because  this  defendant  is  entitled  to  recover  from 

said  petitioner  the  sum  of  $ . per  day  from . ,  19 . . , 

to  . ,  19....,  for  the  reason  such  building  was  not 

completed  in  the  time  specified  in  the  contract.  (Set  forth  any 
additional  exceptions.) 

These  exceptions  will  probably  be  overruled  by  the  master 
when  he  makes  his  report.  The  exceptions  are  now  taken  up 
before  the  court. 

Now  this . day  of . ,  19. . . .,  this  cause  having 

come  on  for  final  hearing  on  the  pleadings,  proofs  and  report 

i59Central  Trust  Co.  v.  Rich-  i«<>Haynes  &  Lyons  v.  Coles 
mond  N.  I.  &  B.  R.  Co.,  68  Fed.  90;  (County  of),  234  Ill.  137-44.  84 
Bayard  v.  McGraw,  1  Ill.  App.  134;  N.  E.  747. 

Wetherill  v.  Ohlendorf,  61  Ill.  283. 
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of  the  master,  the  exceptions  thereto,  and  the  overruling  of 
the  same  by  him,  and  the  renewal  of  the  same  before  the 
court,  which  the  court  overruled,  approving  the  report  of 
the  master  and  adopting  that  as  a  basis  of  a  decree. 

If  counsel  for  the  defendant  contractor,  or  any  intervening 
petitioner,  was  dissatisfied  with  the  findings  of  the  master,  he, 
too,  should  have  excepted. 

Counsel  for  petitioner  now  prepares  the  decree  which  will 
be  presented  to  the  solicitor  for  the  defendants.  If  accept¬ 
able,  it  is  OK’d;  if  objected  to,  the  reasons  therefor  should 
be  set  forth  specifically  in  the  same  manner  as  the  objections 
were  made  to  the  master’s  findings,  all  of  which  should  be 
incorporated  in  the  bill  of  exceptions. 

The  appellant  did  not  except  to  the  finding  of  the  fact  by 
the  master  and  is  bound  thereby  and  cannot  have  that  finding 
reviewed  in  this  court.161 

The  cause  was  referred  to  a  master,  who  reported  findings 
in  favor  of  complainant  and  recommended  a  decree  for  a  lien 
of  $1,832.50.  Numerous  objections  before  the  master  were 
treated  as  exceptions  in  the  circuit  court.  The  court  over¬ 
ruled  the  exceptions  and  entered  a  decree  in  accordance  with 
the  recommendations  of  the  master.  For  a  failure  of  such 
subcontractor  to  give  notice  within  sixty  days  the  judgment 
of  the  appellate  and  circuit  courts  must  be  reversed.162 

August  9,  1895,  the  issues  having  been  made  up  by  proper 
pleadings  the  cause  was  referred  to  the  master  to  take  and 
report  proofs  with  his  conclusions  thereon.  The  master’s  re¬ 
port  was  filed  on  December  20,  1907.  Fifty  objections  were 
filed  by  appellant  to  the  master’s  report,  all  of  which  he 
overruled.  Forty  of  them  were  insisted  upon  in  the  circuit 
court  and  were  overruled  and  the  master  ’s  report  confirmed.163 

isiJones  &  Dommersnas  Co.  v.  issMantonya  v.  Reilly,  184  Ill. 
Crary,  234  III2  26-30.  86  N.  E.  651.  183-7.  56  N.  E.  425. 

i62Francis  Beidler  &  Co.  v. 

Hutchinson,  233  Ill.  192.  84  N. 

E.  228. 
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§  438.  Decree  in  mechanic’s  lien— Subcontractor  v.  Owner 
and  Contractor. 

(Style  of  Cause.) 

This  cause  having  come  on  to  be  heard  this - day  of . . 

19. . . .,  upon  the  original  bill  of  complaint,  the  answers  thereto, 
the  replication  and  other  pleadings  and  proceedings  heretofore 
had  in  this  cause,  and  the  court  finds  that  complainant’s  said 
bill  was  filed  and  the  defendants  served  in  conformity  with 
law  and  the  court  therefore  has  jurisdiction  of  the  said  parties 

to  the  said  bill.  The  court  thereupon,  on  to  wit: . ,  19. ., 

referred  said  cause  to  the  master  in  chancery  to  take  testimony 
and  report  conclusions. 

And  now  on  to  wit : . ,  19 .... ,  the  master  files  his 

report  and  his  finding,  which  are  as  follows: 

“The  master  finds  from  the  evidence  that  the  defendant, 
said  M.  J.,  was  and  is  the  owner  of  the  premises  mentioned 
in  said  bill  and  described  as  follows :  (Here  give  a  descrip¬ 
tion)  on . ,  19 ....  ;  that  on  said  date  he  entered  into 

a  contract  with  said  John  Doe  for  the  erection  of  a  hotel 
thereon  at  a  cost  of  $5,000 ;  that  the  contract  provided  that 

the  hotel  was  to  be  completed  on . ,  19 ....  ;  that  up 

to  date  the  said  owner  M.  J.  has  paid  to  said  contractor  John 
Doe  the  sum  of  $3,500,  leaving  a  balance  due  thereon  of  $1,500; 
that  said  defendant  A.  A.  holds  a  mortgage  on  said  premises 
for  $500,  executed  prior  to  the  execution  of  the  contract  for 
the  erection  of  said  hotel  building  and  is  therefore  a  prior 
lien,  that  such  mortgage  draws  interest  at  6  per  cent  and 
there  is  due  to  (date)  for  interest,  $100;  that  the  total  amount 

due  on . ,  19.  . . .,  for  mortgage  and  interest  is  $600; 

that  the  said  defendant  B.  B.  performed  labor  on  said  building 
to  the  amount  of  $50,  but  his  notice  of  lien  not  having  been 
filed  with  the  time  prescribed  by  statute  the  same  is  dis¬ 
allowed  ;  that  the  said  intervenor,  Moody  Paint  Company,  fur¬ 
nished  material  to  the  amount  of  $150,  the  claim,  however, 
not  having  been  filed  within  the  time  allowed  by  statute,  the 
same  is  disallowed  by  me.  All  of  said  parties,  except  that  of 
— 33 
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B.  B.  and  Moody  Paint  Company,  are  entitled  to  a  lien  against 
said  property  for  the  amount  of  their  claims  aforesaid;  that 
said  property  is  worth  about  $5,000. 

The  master,  therefore,  recommends  that  unless  the  said 
defendant  M.  J.  pay  into  said  court  for  the  said  parties  the 
various  amounts  due  each  of  them  on  or  before  a  certain  day 
fixed  by  decree  of  the  court,  that  said  property  be  sold  by 
the  master  in  chancery  and  said  claims  satisfied  together  with 
the  cost  and  expense  of  this  proceeding. 

Respectfully  submitted  this . day  of . ,  19 _ 

L.  W., 

Master  in  Chancery  of  said  Court. 

That  the  master's  said  report  was  filed  in  said  court  on 

. ,  19....;  that  on . ,  19....,  counsel  for 

defendant  (name)  filed  exceptions  thereto. 

§  439.  Exceptions  to  master’s  report  and  findings. 

(Style  of  Cause.) 

Now  comes  the  defendant  M.  J.  in  the  above  entitled  cause 
and  excepts  to  the  report  of  the  master  and  his  findings  for 
the  following  reasons: 

First,  Because  this  defendant  was  not  legally  served  with 
process. 

Second,  Because  no  notice  was  served  upon  this  defendant 
as  provided  for  by  statute. 

Third,  Because  the  improvements  in  question  are  upon  two 
lots,  one  of  which  this  defendant  is  the  owner,  the  other  one 
being  owned  by  his  wife  and  who  is  not  a  party  to  said  suit. 

Fourth,  Because  this  defendant  is  entitled  to  recover  from 

said  petitioner  the  sum  of  $ . per  day  from . ,  19. ., 

to . ,  19..,  for  the  reason  such  building  was  not  com¬ 

pleted  in  the  time  specified  in  the  contract. 

(If  the  said  B.  B.  or  Moody  Paint  Co.  wish  to  except  to  the 
finding  it  shall  so  appear.) 

And  now  on  the . day  of . ,  19. . . .,  the  court 

overruled  the  exceptions  filed  on  behalf  of  the  defendant  M.  J. 
to  the  master’s  report,  the  said  report  is  hereby  approved  and 
the  findings  made  by  the  master  confirmed. 
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The  court  doth  order,  adjudge  and  decree  that  the  defendant 

do  pay  the  said  several  sums  in  this  decree  within . days 

from  date;  and  in  case  of  default  in  the  payment  of  said 
sums,  or  either  of  them,  and  then  in  that  case  the  master  in 
chancery  of  this  court  is  ordered  to  <sell  said  premises  at 
public  auction  to  the  highest  bidder  for  cash;  that  said  sale 

be  made  at  the  front  door  of  the  court  house  in . . 

in  the  county  aforesaid;  and  that  said  master  give  public 
notice  of  the  time  and  place  and  terms  of  sale,  such  as  the 
law  requires  in  case  of  sheriff’s  sale  of  land  on  execution,  and 
that  said  master  execute  to  the  purchaser,  or  purchasers,  at 
such  sale  a  certificate  of  purchase  for  the  premises  sold  accord¬ 
ing  to  law. 

It  is  furthered  ordered,  adjudged  and  decreed  that  out  of 
the  proceeds  of  such  sale,  the  master  pay: 

First,  The  costs  and  expenses  of  this  proceeding,  including 
his  commission,  which  are  adjudged  against  the  defendant 
M.  J.  and  that  the  mortgage  of  A.  A.  be  next  in  priority. 

Second,  That  he  pay  to  the  said  A.  A.  $600  and  interest 
from . ,  19. . . .,  to  date  of  sale. 

Third,  That  he  pay  to  E.  II.  $150. 

Fourth,  That  he  pay  B.  B.  $50. 

Fifth,  To  John  Doe  the  remainder;  or  if  the  remainder 
exceed  the  amount  of  his  claim  to  wit  $ . ,  then  the  differ¬ 

ence  to  be  paid  over  by  said  master  to  the  said  owner  M.  J. 

The  said  master  will  report  his  doings  herein  to  the  court 
at  the  next  term  thereof,  to  which  term  this  cause  is  now 
continued. 

Presentation  of  decree  to  opposite  counsel. 

The  decree  is  presented;  to  counsel  for  defendant  before 
being  approved  by  the  court,  who,  if  he  approves  it,  may  not 
appeal;  if  he  does  not  approve  such  decree,  he  may  appeal. 

The  provisions  in  the  mechanic’s  lien  law  allowing  a  solic¬ 
itor’s  fee  was  held  to  be  class  legislation  and  void.164 

i64Manowsky  v.  Stephen,  233  Ill. 

409.  84  N.  E.  365. 


§  440] 


EXCEPTIONS  TO  MASTER’S  REPORT 


516 

The  same  case,  however,  held  that  the  statute  allowing  an 
attorney’s  fee,  when  suit  was  tided  for  wages,  was  vaild.165 

§  440.  Exceptions  to  fiindings  in  decree. 

(Style  of  cause.) 

(Any  defendant  may  except.) 

Now  comes  the  defendant,  M.  J.,  herein  and  excepts  to  the 
foregoing  decree  for  the  following  reasons: 

First. — Because  this  defendant  was  not  legally  served  with 
process. 

Second. — Because  no  notice  was  served  upon  this  defendant 
as  provided  for  by  statute. 

Third. — Because  the  improvements  in  question  are  upon  two 
lots,  one  of  which  this  defendant  is  the  owner,  the  other  one 
being  owned  by  his  wife  and  who  is  not  a  party  to  said  suit. 

Fourth. — Because  this  defendant  is  entitled  to  recover  from 

said  petitioner  the  sum  of  $ . per  day  from . , 

19 _ ,  to . ,  19. . . .,  for  the  reason  such  building  was* 

not  completed  in  the  time  specified  in  the  contract. 

(Set  forth  any  additional  exceptions.) 

Now,  on  this  the . day  of . ,  19 _ ,  after 

argument  of  counsel  and  considering  the  premises,  the  ex¬ 
ceptions  to  the  findings  in  the  said  decree  are  hereby  overruled ; 
to  which  ruling  of  the  court  counsel  for  the  defendant,  M.  J., 
(if  other  defendants  desire  to  appeal  include  their  names)  then 
and  there  excepted  and  prayed  an  appeal  to  the  Appellate 
Court  of  Illinois  for  the . District.  (If  a  freehold  is  in¬ 

volved  then  appeal  will  lie  direct  to  the  Supreme  Court.) 

Appeal  allowed  upon  said  defendants,  M.  J.  and  (name) 


giving  bond  in  the  sum  of  $ .  Bond  to  be  approved 

by  the  clerk  of  this  court.  Bond  and  certificate  of  evidence 
(bill  of  exceptions)  to  be  filed  within . days,  fi  fa. 


lesHurd’s  R.  S.  1908,  p.  192. 
sec.  13. 
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The  exceptions  to  the  findings  in  the  decree  should  be  in¬ 
corporated  and  made  a  part  of  the  bill  of  exceptions. 

Where  appellant  did  not  except  to  the  findings  of  fact  by 
the  master,  he  is  bound  thereby  and  can  not  have  that  finding 
reviewed  in  this  court.166 

Findings  in  a  decree  need  not  recite  the  evidence.167 

Exceptions  to  the  findings  of  the  decree  not  essential,  if  the 
findings  of  the  master  were  objected  to  and  the  objection  re¬ 
newed  before  the  court.  However,  it  is  sometimes  done  to 
simplify  the  issues  involved  for  presentation  to  the  upper 
courts  for  review. 

The  statute  allowing  an  attorney’s  fee  when  suit  was  filed 
for  wages  held  valid,168  but  an  allowance  for  solicitor’s  fees  in 
a  mechanic’s  lien  suit  was  held  to  be  class  legislation  and 
void. 

§  441.  Procedure  to  appeal  a  chancery  case  in  the  state 
court. — In  the  federal  court,  appeal  is  the  only  mode  by  which 
a  chancery  (equity)  case  may  be  taken  up  for  review  by  an 
appellate  court,  but  in  the  state  court,  a  chancery  case  is  sub¬ 
ject  to  review,  either  by  appeal,  or  writ  of  error.169 

The  rule  in  the  federal  court  is  that  when  going  up  on  writ 
of  error,  application  for  writ  of  error  must  be  filed  with  the 
clerk  of  the  court  where  the  order,  judgment  or  decree  was 
rendered,  while  in  the  state  court,  the  praecipe  for  writ  of 
error  is  filed  in  the  appellate  court,  (or  if  it  is  a  case  where 
appeal  will  lie  direct  to  the  supreme  court,  then  with  the  clerk 
of  said  court). 

In  appealing  from  the  circuit  court  to  the  appellate  court, 
or  from  the  appellate  court  to  the  supreme  court,  no  service 
is  necessary  upon  the  appellee ;  but  when  going  up  on  writ  of 
error,  unless  counsel  for  the  defendant  in  error  accepts  service 

icGjones  &  Dommersnas  Co.  v.  issHurd’s  R.  s.  1908,  p.  192,  sec. 
Crary,  234  Ill.  26-30.  84  N.  E.  651.  13. 

i67Geffinger  v.  Klewer,  227  Ill.  lesHurd’s  R.  S.  1908,  p.  1632,  sec. 
598.  81  N.  E.  712.  91. 
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and  enters  the  appearance  of  the  defendant  in  error,  the  clerk 
of  the  appellate  (or  supreme)  court  will  issue  a  scire  facias 
which  is  sent  to  the  sheriff  of  the  county  to  serve. 

An  exception  to  this  rule  is  made  in  cases  of  the  fourth  and 
fifth  classes  coming  to  the  appellate  court  of  the  first  district 
from  the  municipal  court  of  Chicago.^) 

If  the  defendant  in  error  is  a  non-resident,  or  can  not  be 
found,  the  statute  provides  how  service  may  be  had  by  publica¬ 
tion.^) 

If  counsel  desires  to  appeal,  he  must  file  the  certificate  of 
evidence  (bill  of  exceptions  in  a  law  case)  and  bond  with  the 
clerk  of  the  circuit  court  on  or  before  the  time  allowed  by 
order  of  court  when  the  judgment  was  rendered,  or  the  decree 
approved.  Should  the  certificate  of  evidence  be  filed  and  not 
the  bond  then  counsel  has  three  years  to  go  up  on  writ  of  error. 

Should  counsel  neglect  to  file  either  the  certificate  of  evidence 
or  bond  within  the  time  allowed,  his  only  recourse  is  then  by 
certiorari.  To  obtain  this  relief  a  good  showing  must  be  made 
before  the  appellate  or  supreme  court. 

To  have  writ  of  error  or  certiorari  operate  as  a  supersedeas — 
that  is  to  stay  execution — a  bond  must  be  given  to  pay  judg¬ 
ment.170 

Quite  doubtful  if  a  sufficient  showing  could  possibly  be  made 
in  a  mechanic’s  lien  proceeding  to  warrant  certiorari. 

§  442.  Trial  by  court  without  a  jury. — Upon  a  trial  by 
the  court  either  party  may,  within  such  time  as  the  court  may 
require,  submit  to  the  court  written  propositions  to  be  held 
as  law  in  the  decision  of  the  case  upon  which  the  court  shall 
write  “refused”  or  “held,”  as  he  shall  be  of  the  opinion  is 
the  law,  or  modify  the  same,  to  which  either  party  may  except 
as  to  other  opinions  of  the  court.  In  any  case  so  tried  the  court 
shall  find  specially  upon  any  material  question  or  questions 
of  fact,  which  shall  be  (Submitted  in  writing  by  either  party  be¬ 
fore  the  commencement  of  the  argument.171 

(j) Rule  6,  first  district.  28;  Hurd's  R.  S.  1908,  p.  628,  sec. 

(k)  Hurd's  R.  S.  1908,  p.  1640,  8. 

sec.  125.  ifiHurd’s  R-  S.  1908,  p.  1628, 

iTOHurd’s  R.  S.  1908,  p.  1635,  sec.  sec.  61. 

106;  Hurd’s  R.  S.  1908,  p.  631,  sec. 
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Demurrer  to  evidence  in  chancery  is  not  the  proper  practice 
and  should  not  be  considered  by  the  court.  The  case  here  cited 
was  tried  before  the  chancellor  without  a  jury.172 

In  a  case  tried  by  the  court  without  a  jury,  an  exception 
must  be  taken  at  the  time,  and  if  the  bill  of  exceptions  shows 
an  exception  the  court  will  consider  it  on  appeal.173 

A  motion  for  a  new  trial  in  a  case  tried  before  the  court 
without  a  jury  is  neither  required  nor  authorized  by  law  or 
the  rules  of  practice,  and  if  made  it  can  have  no  effect  to  pre¬ 
serve  questions  for  review  by  a  higher  court.174 

Where  the  evidence  in  a  chancery  ease  is  conflicting  and  the 
chancellor  has  confirmed  the  findings  of  the  master,  the  su¬ 
preme  court  will  not  disturb  the  decree  on  the  facts  unless  it 
is  clearly  against  the  weight  of  the  evidence/75 

In  a  chancery  case,  where  the  hearing  was  upon  depositions 
before  the  master,  there  is  no  presumption,  on  appeal,  in  favor 
of  the  decree ;  and  the  findings  of  the  master  can  not  aid  the 
decree  unless  there  is  evidence  to  support  it/79 

To  enforce  a  mechanic’s  lien,  issues  w^ere  formed  and  sub¬ 
mitted  to  a  jury  who  found  for  complainant  and  a  decree  was 
entered  in  the  usual  form.  The  record  does  not  contain  the 
evidence  upon  which  the  jury  found  their  verdict,  and  it  is  now 
assigned  as  error  that  the  evidence  does  not  appear  upon  the 
record  to  sustain  the  verdict  of  the  jury. 

Held  that  it  is  the  duty  of  the  party  complaining  to  preserve 
the  evidence  by  bill  of  exceptions  or  by  certificate  of  the  judge. 
If  the  evidence  is  not  preserved,  the  findings  of  the  court  will 
be  presumed  to  be  correct/77 

In  a  proceeding  to  enforce  mechanic’s  lien  it  is  the  duty  of 
the  party  complaining  to  preserve  the  evidence.  The  cause 


i72Hiss  v.  Hiss,  228  Ill.  414-5. 
81  N.  E.  1056. 

i73Climax  Tag  Co.  v.  American 
Tag  Co.,  234  Ill.  179-82.  84  N.  E. 
873. 

i74idem. 


i75Day  v.  Wright,  233  Ill.  218. 
84  N.  E.  226. 

i76Brixel  v.  Brixel,  230  Ill.  441. 
82  N.  E.  651. 

177R0SS  v.  Derr,  18  Ill.  245; 
Lewis  v.  Rose,  82  Ill.  574. 
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was  submitted  to  a  jury  who  found  a  verdict  for  complainant 
and  a  lien  was  ordered  accordingly.  There  being  no  evidence 
the  decree  will  stand.178 

In  this  case  a  bill  was  filed  to  enforce  a  mechanic’s  lien.  In 
such  case  this  court  is  empowered  to  reform  the  decree  which 
is  done.179 

A  petition  for  a  mechanic’s  lien  is  in  effect  a  chancery  pro¬ 
ceeding  and  the  object  of  the  verdict  of  a  jury  is  to  advise  the 
conscience  of  the  chancellor,  and  he  has  the  same  power  to 
change  or  reject  the  finding  of  the  jury  as  he  has  where  an 
issue  of  fact  is  submitted  to  a  jury  in  any  other  chancery  case, 
and  a  verdict  returned.  In  such  case,  the  court  has  the  power 
to  make  the  finding  conform  to  the  testimony  and  the  equity 
of  the  case.180 

An  objection  to  the  competency  of  a  witness  in  a  chancery 
case  can  not  be  urged  in  a  court  of  review  where  no  objec¬ 
tion  to  his  competency  was  made  before  the  master  in  chancery, 
where  the  testimony  was  heard,  or  in  the  trial  court.181 

Alleged  variance  between  the  allegations  of  a  bill,  and  the 
evidence  taken  by  the  master,  should  be  raised  by  objection, 
or  exception  to  the  master’s  report,  in  order  to  be  available 
on  appeal.182 

When  a  case  is  appealed  to  the  wrong  court  by  mistake,  the 
statute  provides:183  “In  the  event  any  case  is  taken  by  appeal 
or  writ  of  error  to  either  the  supreme  or  appellate  court  and  it 
is  found  or  adjudged  that  the  case  was  wrongfully  appealed 
or  taken  to  such  court,  it  shall  be  the  duty  of  such  court,  im¬ 
mediately  on  so  finding  or  adjudging,  to  direct  the  clerk  to 
transmit  the  transcript  and  all  files  there  with  the  order  of 
transfer  to  the  clerk  of  the  proper  court.  On  the  receipt  of 
such  record  by  the  clerk  of  the  court  to  which  the  appeal 
should  have  been  taken,  he  shall  at  once  file  the  same  in  his 


i78Kelly  v.  Chapman,  13  Ill.  530. 
iTsWolfey  v.  Stone,  20  Ill.  173. 
isosharkey  v.  Miller,  69  Ill.  560. 
isiMillard  v.  Millard,  221  Ill. 
86.  77  N.  E.  595. 


^Armstrong  v.  Stebbins,  218 
Ill.  641.  75  N.  E.  1081. 

issHurd’s  R.  S.  1908,  p.  1635, 
sec.  102. 
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office,  and  the  ease  shall  there  proceed  as  if  the  same  had  been 
taken  there  from  the  inferior  court.  An  appeal  or  supersedeas 
bond  executed  in  any  case  which  may  be  transferred  as  afore¬ 
said,  shall  be  binding  on  the  parties  thereto  with  the  same 
force  and  effect  as  if  given  in  a  case  taken  directly  to  the 
court  to  which  the  case  was  transferred.”184 


§  443.  Appeal  to  appellate  or  supreme  court. — The  next  step 
is  to  appeal.  If  the  bond  is  filed  in  the  time  allowed,  then 
appeal  will  lie.  If  the  bill  of  exceptions  (certificate  of  evidence) 
is  filed  within  the  time  allowed,  but  no  bond,  then  writ  of  error 
will  lie. 

If  perchance  neither  the  bond,  nor  bill  of  exceptions  is  filed 
within  the  time  allowed,  then  the  only  recourse  is  by  petition 
for  a  writ  of  certiorari.  Petition  therefor  must  be  filed  in  the 
appellate  court.185  Or  if  a  freehold  involved  then  in  the  su¬ 
preme  court.) (d)  Such  writ  of  certiorari  may  be  granted  in 
vacation  upon  a  proper  showing,  and  notice  having  been  given 
to  the  opposite  party.186 

Unless  goo  cause  is  shown  writ  of  certiorari  will  not  lie 
after  six  months.187 

Writ  of  error  shall  not  lie  after  three  years  after  judgment 
or  decree  rendered.188 

Writ  of  error  procedure  is  not  the  same  in  the  ska+e  as  in 
the  federal  court.  In  the  federal  court  the  petition  ior  writ 
of  error  is  filed  in  the  court  where  the  judgment  was  obtained ; 
while  in  the  state  court  praecipe  for  writ  of  error  must  be 
filed  in  the  court  to  which  you  desire  to  appeal.  In  this  case 
then,  if  going  up  on  writ  of  error,  the  praecipe  therefor  must 
be  filed  in  the  court  above.  If  a  freehold  is  involved,  in  the 
supreme  court,  if  not,  then  in  the  appellate  court. 


is^People  v.  Eitel,  231  Ill.  38. 
83  N.  E.  86. 

i85Hurd’s  R.  S.  1908,  p.  631, 
sec.  28. 

(d) Hurd’s  R.  S.  1908,  p.  628,  sec. 

8. 


iseHurd’s  R.  S.  1908,  p.  637, 
secs.  67,  68. 

iSTClark  v.  Chicago,  233  Ill.  113. 
84  N.  E.  170. 

issHurd’s  R.  S.  1908,  p.  1637. 
sec.  117. 
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Judgment  in  the  appellate  court  is  final  when  the  judgment 
does  not  exceed  $1,000,  exclusive  of  costs,  unless  there  is  a 
certificate  of  importance.189 

Upon  appeal  in  a  chancery  case  all  the  evidence  is  open  to  re¬ 
view  in  the  supreme  court,  we  will  presume  that  the  chancellor 
did  not  consider  incompetent  testimony.190 

A  decree  in  a  chancery  case  heard  by  the  chancellor  without 
a  jury  will  not  be  reversed  because  of  errors  in  the  admission 
of  evidence,  if  there  is  sufficient  competent  evidence  to  sus¬ 
tain  the  decree.191 

A  defense  not  urged  in  the  answer  can  not  be  urged  on 
appeal.192 

A  freehold  must  be  directly  involved,  and  not  merely  col¬ 
laterally  or  incidentally,  to  give  jurisdiction — the  appeal  in  this 
case  should  have  gone  to  the  appellate  court.193 

Where  the  appellate  court  has  erroneously  assumed  juris¬ 
diction  of  a  case  involving  a  freehold,  the  supreme  court, 
upon  further  appeal,  will  not  consider  the  merits  of  the  case, 
but  will  reverse  the  judgment  and  remand  the  cause  to  the 
appellate  court  with  directions  to  transfer  the  cause,  as  re¬ 
quired  by  statute. 

A  foreclosure  bill  seeking  to  establish  in  favor  of  one  por¬ 
tion  of  a  flat  building,  upon  a  single  lot,  an  easement  of  heat 
from  a  plant  located  in  another  portion  of  the  building,  and 
to  subject  such  easement  to  sale  under  the  mortgage,  involves 
a  freehold.194 

Upon  a  rehearing  we  are  inclined  to  the  opinion  that  a  free¬ 
hold  is  involved,  hence  appeal  will  lie  to  the  supreme  court.195 


i89Hurd’s  R.  S.  1908,  p.  1639, 
sec.  121;  Atton  &  South  Chicago 
City  R.  Co.,  236  Ill.  507.  86  N. 
E.  277;  Black  v.  Chicago,  B.  &  O. 
R.  Co.,  237  Ill.  500.  86  N.  E.  1065. 

isoOswald  v.  Nehis,  233  Ill.  438. 
84  N.  E.  619. 

isiShedd  v.  Seefeld,  230  Ill.  118. 
82  N.  E.  580. 

i92Hill  v.  Sifferman,  230  Ill.  19. 
82  N.  E.  388. 


i93Burroughs  v.  Kotz,  236  Ill. 
40-5.  80  N.  E.  728. 

(e)McComb  v.  McComb,  238  Ill. 
555.  87  N.  E.  353. 

i94Foote  v.  Marggraf,  233  Ill.  48. 
84  N.  E.  42. 

i95People  (ex  rel.)  v.  Vermilion 
(County  of),  210  Ill.  209-11.  71  N. 
E.  368. 
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A  freehold  is  involved  only  when  the  result  of  the  litigation 
must  be  that  one  party  will  gain  and  another  lose  a  freehold 
estate.196 

A  freehold  is  involved  only  in  such  case  wherein  one  party 
loses  and  another  gains  a  freehold  estate,  or  where  the  title 
is  put  in  issue.197 

Freehold  must  be  involved  in  the  assignments  of  error  to  give 
the  supreme  court  jurisdiction.198 

Findings  of  decree  are  presumed  to  be  warranted  by  the 
evidence  if  the  evidence  is  not  preserved  by  bill  of  exceptions, 
or  certificate  of  evidence.199 

A  party  in  whose  favor  relief  is  decreed  in  a  chancery  case 
must  in  some  way  preserve  in  the  record  the  evidence  of  the 
facts  justifying  the  decree,  as  no  presumption  will  be  indulged 
that  the  evidence  was  sufficient  for  that  purpose.200 

In  a  mechanic’s  lien  proceeding,  if  the  original  petitioner’s 
claim  involves  less  than  $1,000,  the  appellate  court’s  judgment 
is  final,  in  the  absence  of  a  certificate  of  importance;  where 
such  claim  is  separate  and  distinct  from  the  claims  of  inter¬ 
vening  petitioners.201 

It  will  be  for  counsel  to  determine  whether  appeal  will  lie 
to  the  appellate  or  supreme  courts.202  The  next  step  is  to 
have  the  record  made  up.  The  chancery  act  may  be  found  in 
Hurd’s  R.  S.  1908,  p.  235. 

In  appeal  cases  the  parties  to  the  suit  are  known  as  appellant 
and  appellee;  if  by  writ  of  error,  plaintiff  in  error,  and  de¬ 
fendant  in  error. 


isePeople  (ex  rel.)  v.  West  Chi¬ 
cago  Street  R.  Co.,  203  Ill.  551.  68 
N.  E.  78. 

i9?Malaer  v.  Hudgens,  130  Ill. 
225.  22  N.  E.  855;  Wachsmuth  v. 
Pennsylvania  Mutual  Life  Ins.  Co., 
231  Ill.  29-31.  83  N.  E.  85. 

issGilmore  v.  Lee,  227  Ill.  127. 
81  N.  E.  26. 


issWashburn  v.  Scott,  233  Ill. 
569.  84  N.  E.  686. 

zooohman  v.  Ohman,  233  Ill.  632. 
84  N.  E.  627 

soiMerritt  v.  Crane  Co.,  225  Ill. 
181.  80  N.  E.  103. 

202See  Hurd’s  R.  S.  1908,  p.  1637, 
sec.  118. 
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§  444.  Certificate  of  evidence  (or  bill  of  exceptions)  should 
contain. 

(Caption.) 

1.  Testimony  of  witnesses,  including  any  documentary  evi¬ 
dence  introduced;  decree,  exceptions  thereto. 

2.  Certificate. 

It  should  then  be  presented  to  the  judge  who  will  mark 
thereon : 

“Presented  this . day  of . ,  19.... 

M.  M.,  Chancellor.” 

Under  the  act  of  1907,  the  seal  to  a  bill  of  exceptions,  or 
certificate  of  evidence,  is  not  essential. (m) 

After  it  has  been  presented  to  and  examined  by  the  solicitor 
for  the  other  party  for  their  “0  K”  it  is  again  presented  to 
the  judge  (chancellor)  to  be  approved,  after  which  it  should 
be  filed  with  the  clerk,  and  it  should  be  filed  with  the  clerk 
on  or  before  the  time  allowed  by  the  court.  If  bond  is  filed 
with  the  clerk  on  or  before  the  time  allowed,  then  you  may 
go  up  on  appeal;  if  bill  of  exceptions  (certificate  of  evidence) 
is  filed,  and  the  bond  is  not,  then  writ  of  error  is  your  mode. 
It  matters  not  what  mode  you  persue,  a  record  is  indispensible. 

§  445.  The  record. 

1.  The  bill. 

2.  Summons  and  return  of  officer. 

3.  Answer  of  defendant  (or  defendants). 

4.  Replication. 

5.  Petition  of  interveners;  affidavit  of  wage  earners. 

6.  Answer  to  intervening  petitioners  (if  one  is  filed). 

7.  Certificate  of  evidence.  (Bill  of  exceptions.) 

(m)Laws  of  1907,  page  459,  sec. 

81. 
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8.  Bond  (if  one  filed). 

9.  All  orders  of  court. 

10.  Certificate  of  clerk.  (Seal.) 

If,  during  the  progress  of  the  trial,  motions  are  made  and 
overruled,  the  facts  can  be  preserved  by  a  special  entry  on 
the  record,  or  by  bill  of  exceptions.  In  one  or  the  other  of  these 
ways  it  is  necessary  to  preserve  every  fact  deemed  essential.203 

A  court  of  review  considers  a  case  upon  the  record  made  in 
the  court  below.  Matters  not  recorded  and  appearing  only  in 
briefs  of  counsel  will  not  be  considered. 

When  a  case  is  tried  by  the  court  without  a  jury  a  motion 
for  new  trial  is  not  necessary,  nor  is  it  good  practice. 

Upon  all  sales  under  the  mechanic’s  lien  act,  the  right  of 
redemption  shall  exist  in  favor  of  the  same  persons,  and  may 
be  made  in  the  same  manner  as  is  or  may  be  provided  for  re¬ 
demption  of  real  estate  sales  under  judgments  or  executions. (0) 


§446.  Style  of  cause  to  appeal  from  circuit  court  to  appel¬ 
late  court. 


E.  H., 


In  the  Appellate  Court  of  Illinois, 
District. 


Term,  A.  D.  19 


Appellee, 


John  Doe, 

M.  J., 

A.  A., 

B.  B., 

Appellants.  . 


Appeal  from  the  Circuit  Court  of . 

county,  State  of  Illinois,  to  the  Ap¬ 
pellate  Court  of  Illinois, . 

District. 


203McKinney  v.  People,  7  Ill.  (o)  Hurd’s  R.  S.  1908,  p.  1369, 
(2  Gil.),  540-2.  sec.  34. 

(n)Haas  Electric  &  Mfg.  Co.  v. 

Springfield  Amusement  Park  Co., 

236  Ill.  452.  86  N.  E.  248. 
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§  447.  Style  of  cause,  writ  of  error. 

In  the  Appellate  Court  of  Illinois, 
District. 


. Term,  A.  D.  19 

E.  H., 

Defendant  in  Error, 


John  Doe, 

M.  J.,  Error  to  the  Circuit  Court  of 

A.  A.,  county. 

B.  B., 

Plaintiffs  in  Error.  „ 


§  448.  One  defendant  may  appeal. — In  the  event  only  one 
of  said  defendants  desires  to  appeal,  the  statute  provides:  “In 
all  cases  where  a  judgment,  order  or  decree  reviewable  by  the 
appellate  or  supreme  court,  shall  be  rendered  in  any  circuit 
court  or  in  the  superior  court  of  Cook  county,  or  in  any  city, 
county  or  probate  court,  in  any  case  or  proceeding  whatever, 
against  two  or  more  persons,  either  one  of  said  persons  shall 
be  permitted  to  use  the  names  of  all  of  said  persons,  if  neces¬ 
sary;  but  no  cost  shall  be  taxed  against  any  person  who  shall 
not  join  in  said  appeal  or  writ  of  error. 

All  such  cases  shall  be  determined  in  said  reviewing  courts, 
as  other  suits  are,  and  in  the  same  manner  as  if  all  the  parties 
had  joined  in  such  appeal  on  writ  of  error.204 

All  cases  in  the  appellate  or  supreme  court  on  appeal  or  writ 
of  error  shall  be  docketed  as  in  the  trial  court. (f) 


§  449.  When  a  party  misconceives  his  remedy. — By  the  act 

of  1907  it  was  provided  that  in  the  event  of  counsel  filing  a 
suit  in  chancery  that  should  have  been  commenced  in  law;  or 
beginning  a  suit  in  law  that  should  have  been  filed  in  chancery, 
the  same  may  be  transferred  by  proper  amendments  without 
the  necessity  of  dismissing  the  suit  and  beginning  over.205 

204Hurd’s  R.  S.  1908,  p.  1633,  (f)  Hurd’s  R.  S.  1908,  p.  1634,  sec. 

sec.  97.  For  further  proceedings  99. 

in  state  court,  see  chap.  6  ante.  zosHurd’s  R.  S.  1908,  p.  1625, 

sec.  40. 
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§  450.  Mistake  in  appealing  to  appellate  or  supreme  court. — 

Instead  of  dismissing  the  appeal  as  formerly,  if  in  the  event 
of  an  appeal  being  taken  to  the  appellate  when  it  should  have 
been  taken  to  the  supreme  court ;  or  to  the  supreme  court  when 
it  should  have  been  taken  to  the  appellate  court,  the  clerk, 
when  the  order  is  entered,  will  transmit  the  papers  to  the 
proper  court.206 

A  freehold  is  involved  where  the  issue  is  as  to  the  existence 
or  non-existence  of  the  right  to  perpetually  maintain  a  dam — 
we  believe  a  freehold  is  involved  in  this  case  and  the  cause 
is  transferred  to  the  supreme  court.207 

The  practice  act  should  be  amended  to  require  appellant,  or 
plaintiff  in  error,  to  file  the  record,  abstract  and  briefs,  in  the 
appellate  court  ten  (10)  days  before  the  first  day  of  the  term, 
and  that  the  appellee,  or  plaintiff  in  error,  be  required  to  file 
his  briefs  on  or  before  the  second  day  of  the  term;  the  reply 
brief  of  appellant,  or  plaintiff  in  error,  within  five  days  there¬ 
after.  If  this  change  was  made  oral  arguments  could  be  heard 
the  second  week,  and  the  work  of  the  court  expedited.  For  a 
copy  of  the  rules  of  the  appellate  court,  first  district,  com¬ 
municate  with  the  clerk  at  Chicago;  second  district,  Ottawa; 
third  district,  Springfield;  fourth  district,  Mt.  Vernon.  For  a 
copy  of  the  rules  of  the  supreme  court,  communicate  with  the 
clerk  at  Springfield. 

All  parties  on  same  side  of  controversy  though  represented 
by  different  counsel  should  unite  in  one  brief. <&) 

For  a  change  of  procedure  to  appeal  from  the  appellate  to 
the  supreme  court,  see  Laws  of  1909,  page  304. 


zoeHurd’s  R.  S.  1908,  p.  1635, 
sec.  102. 

zo7Haigh  v.  Lenfesty,  141  III 
App.  409.  A.  239  Ill.  227.  87  N, 


E.  962.  For  further  proceedings 
see  chap.  6  ante. 

(g)  Kelly  v.  Fahrney,  237  Ill.  317. 
87  N.  E.  1112. 
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ILLINOIS  SUPREME  COURT  RULE  42. 

As  Amended  December  22,  1909. 

The  entire  text  of  this  book  had  been  made  into  plates  and 
printed  and  was  ready  for  binding  when  the  above  rule  was 
amended.  The  rule  is  herewith  given  in  full  that  it  may  be 
considered  as  a  part  of  the  chapter  devoted  to  certiorari 
proceedings  under  the  act  of  June  4,  1909.  The  exact  pro¬ 
cedure  required  by  the  court  could  not  of  course  be  anticipated, 
and  the  rule  is  here  inserted  without  an  attempt  to  incorporate 
into  the  chapter  the  points  involved. 

Rule  42.  In  case  application  shall  be  made  to  require  any  case 
decided  by  an  Appellate  Court  to  be  certified  to  this  court  for  review 
and  determination,  there  shall  be  filed  a  petition  for  a  writ  of  cer¬ 
tiorari,  signed  in  writing  by  counsel,  by  his  or  their  individual  name 
or  names,  together  with  transcripts  of  the  records  of  the  trial  court 
and  Appellate  Court,  as  required  by  rule  1  in  cases  removed  from  the 
Appellate  Court  to  this  Court,  and  with  an  assignment  of  errors  writ¬ 
ten  upon  or  attached  to  the  transcript  of  the  record  of  the  Appellate 
Court.  It  shall  not  be  necessary  to  file  a  copy  of  the  original  tran¬ 
script  of  the  record  of  the  trial  court  filed  in  the  Appellate  Court,  but 
it  shall  be  sufficient  to  file  such  original  transcript  authenticated  by 
the  seal  of  the  Appellate  Court  and  the  certificate  of  the  clerk.  Upon 
the  filing  of  the  petition  together  with  the  transcript  of  the  record 
of  the  Appellate  Court,  the  clerk  of  this  court  shall  issue  to  the  clerk 
of  the  Appellate  Court  a  certificate  of  such  filing  and  the  clerk  of  the 
Appellate  Court  shall  thereupon  transmit  to  the  clerk  of  this  court 
the  original  transcript  of  the  record  of  the  trial  court.  In  case  the 
writ  shall  not  be  granted,  the  original  transcript  of  the  record  of  the 
trial  court  shall  be  returned  forthwith  to  the  clerk  of  the  Appellate 

Court.  The  petition  shall  be  docketed,  “ . Petitioner 

v . .  respondent.”  The  petitioner  shall  file  with  his 

petition  an  abstract  of  the  record  prepared  in  accordance  with  rules 
14  and  16  in  cases  brought  from  an  Appellate  Court.  The  petition 
shall  contain  a  concise  statement  of  the  case  and  of  the  points  and 
authorities  relied  upon  for  reversal,  without  argument,  and  shall  be 
accompanied  by  a  copy  of  the  opinion  of  Appellate  Court.  Twelve 
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copies  of  such  petition  and  abstract  shall  be  filed,  with  proof  of  service 
of  copies  thereof  upon  the  opposite  party  or  his  counsel.  No  petition 
shall  be  heard  at  any  term  unless  filed  on  or  before  twenty  days  be¬ 
fore  the  first  day  thereof.  The  respondent  may  file  a  reply  to  the 
petition  on  or  before  the  first  day  of  the  term,  stating  briefly  and 
concisely,  without  argument,  the  points  and  authorities  relied  upon 
to  meet  or  obviate  the  alleged  errors  and  sustain  the  judgment,  which 
shall  constitute  an  appearance  in  the  case.  Twelve  copies  of  such 
reply  shall  be  filed.  Oral  arguments  will  not  be  heard  upon  such 
petition.  If  the  petition  shall  be  granted,  it  shall  not  be  necessary 
to  send  the  writ  of  certiorari  to  the  clerk  of  the  Appellate  Court,  but 
the  transcript  of  the  record  filed,  with  the  petition,  shall  be  taken 
and  considered  as  a  due  return  to  the  writ,  and  the  cause  shall  there¬ 
after  be  docketed  as  in  cases  of  writs  of  error,  the  petitioner  being 
designated  as  plaintiff  in  error,  but  it  shall  retain  the  original  number 
of  the  petition,  and  no  additional  docket  fee  shall  be  required  of  the 
petitioner.  A  scire  facias  to  hear  errors  shall  be  issued  in  the  manner 
provided  by  rule  6,  returnable  on  the  first  day  of  the  next  term,  for 
all  respondents  who  have  not  appeared  in  opposition  to  the  petition. 
After  the  petition  is  granted  the  cause  shall  proceed  as  if  pending  on 
writ  of  error,  and  the  rules  in  regard  to  the  filing  of  briefs  and  argu¬ 
ments  and  making  oral  arguments  shall  apply  as  in  other  cases. 


CHAPTER  9. 


PROCEEDINGS  IN  STATE  COURT  UNDER  CERTIFICATE  OF  IMPORTANCE 
AND  CERTIORARI  PROCEEDINGS  UNDER  THE  ACT  OF  JUNE 

4,  I9O9. 


Section 

451.  Petition  for  certificate  of 

importance. 

452.  Certificate  of  importance. 

453.  Petition  for  writ  of  cer¬ 

tiorari. 

454.  Verification. 

455.  Assignment  of  errors. 

456.  Writ  of  certiorari. 

457.  Time  in  which  application 

must  be  made  for  certior¬ 
ari. 


Sec  i  ion 

458.  Object  of  the  law  of  1909. 

459.  Certificate  of  importance 

proceedings  to  review  a 
final  judgment  (United 
States  court). 

460.  Certiorari  proceedings  to 

review  in  Uuit.ed  States 
supreme  court. 

461.  Review  by  United  States  su¬ 

preme  court  when  appeal 
denied  by  appellate  court. 


§  451.  Petition  for  certificate  of  importance. 

(File  in  the  appellate  court.) 

In  the  Appellate  Court  of  Illinois, 
District. 


John  Doe, 

Defendant  in  Error 
(or  Appellee), 
vs. 

N.  Y.  &  St.  L.  R.  R, 
Plaintiff  in  Error 
(or  Appellant). 


Term,  A.  D.  19 


To  appeal  from  the  Appellate  Court 

of  Illinois, . District,  to 

the  Supreme  Court  of  Illinois. 


N.  Y.  &  St.  L.  R.  R.,  the  defendant  in  the  above  entitled 
cause,  feeling  itself  aggrieved  by  the  verdict  of  the  jury  and 
the  judgment  entered  in  the  court  below,  and  which  judgment 

was  affirmed  in  said  Appellate  Court  on  the  . day  of 

—34 
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. ,  19,...,  comes  now  by  Bangs  &  Bangs,  its  attor¬ 
neys,  and  petitions  said  Appellate  Court  and  the  judges  thereof 
to  grant  a  certificate  of  importance  to  appeal  said  cause  to  the 
supreme  court  in  conformity  with,  and  as  provided  by  the 
act  of  June  4,  1909,  entitled  “Practice  and  procedure  in  courts 
of  record”  for  the  following  reasons,  to-wit: 

(Here  set  forth  the  reasons  why  the  certificate  should  be 
granted.) 

And  also  that  an  order  be  made  fixing  the  amount  of  security 
which  the  defendant  shall  give  and  furnish  upon  said  certifi¬ 
cate  of  importance  being  granted,  and  that  upon  giving  of  such 
security  all  further  proceedings  in  this  court  to  be  suspended 
and  staj^ed  until  the  determination  of  said  appeal  in  said  Su¬ 
preme  Court. 

And  your  petitioner  will  ever  pray. 

Bangs  &  Bangs, 

Attorneys  for  Defendant  in  Error,  and  Petitioner. 

The  petition  for  certificate  of  importance  must  be  presented 
and  allowed  by  at  least  two  of  the  judges  in  apt  time,  so  that 
if  refused  counsel  may  file  a  petition  for  a  rehearing  within  the 
time  allowed  (after  a  decision  is  entered  of  record)  by  rule 
of  court  which  is  in  the  first  district  ten  days  (Rule  27)  ;  second 
district,  fifteen  days  (Rule  26) ;  third  district,  twenty  days 
(Rule  32) ;  fourth  district,  fifteen  days  (Rule  33). 


§  452.  Certificate  of  importance. 

(File  in  the  appellate  court.) 

In  the  Appellate  Court  of  Illinois, 
District. 


John  Doe, 

Defendant  in  Error 
(or  Appellee). 


N.  Y.  &  St.  L.  R.  R., 
Plaintiff  in  Error  (or 
Appellant). 


Term,  A.  D.  19 


To  appeal  from  the  Appellate  Court 

of  Illinois,  .  District, 

to  the  Supreme  Court  of  Illinois. 
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. ,  19 .  And  now  upon  motion  of  Bangs  &  Bangs, 

attorneys  for  defendant  in  error,  and  petitioner  for  a  certifi¬ 
cate  of  importance,  it  is  hereby  ordered  that  a  certificate  of 
importance  be  and  is  hereby  allowed  to  have  reviewed  in  the 
Supreme  Court,  the  decision  of  this  court  in  said  cause  rendered 
on . ,  19. . . .,  for  the  following  reasons: 

(The  act  provides  that  the  certificate  should  specify  the 
grounds.) 

And  that  the  amount  of  bond  on  said  certificate  of  import¬ 
ance  be  and  is  hereby  fixed  at  $ .  (Or  cash  deposit  as 

security  to  pay  costs  of  appeal.) 

(The  same  to  act  as  a  supersedeas  pending  a  final  determina¬ 
tion  of  said  cause  in  said  supreme  court.) 

This  certificate  is  made  in  conformity  with  the  act  of  June  4, 
1909,  entitled  “An  Act  in  relation  to  practice  and  procedure 
in  courts  of  record”  and  will  be  incorporated  and  made  a  part 
of  the  record  therein  and  certified  to  the  Supreme  Court. 

W.  J., 

One  of  the  Judges  of  Said  Appellate  Court. 

M.  M., 

One  of  the  Judges  of  Said  Appellate  Court. 


One  of  the  Judges  of  Said  Appellate  Court. 

The  act  provides  that  the  certificate  must  be  approved  by  a 
majority  of  the  judges.  A  certificate  of  importance  may  be 
granted  regardless  of  the  amount. 

The  appellate  court  may  stay  the  issuing  of  mandate  to  the 
lower  court  below  until  the  expiration  of  the  time  allowed  to 
apply  to  the  supreme  court  for  certiorari  has  expired.  If  not 
done  by  the  appellate  court  of  its  own  volition,  counsel  should 
file  a  motion  therefor. 

§  453.  Petition  for  writ  of  certiorari. 

(File  in  supreme  court.) 

In  the  Supreme  Court  of  Illinois. 

. Term,  A.  D.  19 . 
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Ex  parte,  N.  Y.  &  St.  L.  R.  R., 

Petitioner. 

Petition  for  writ  of  certiorari 
requiring  the  Appellate 

Court  of  Illinois, . 

District,  to  certify  to  the 
Supreme  Court  for  its  re¬ 
view  and  determination  the 
the  ease  of  John  Doe,  plain¬ 
tiff,  vs.  N.  Y.  &  St.  L.  R.  R., 
defendant. 

To  the  Honorable,  the  Supreme  Court  of  Illinois : 

The  petition  of  the  N.  Y.  &  St.  L.  R.  R.  respectfully  shows  to 
the  Honorable  Court: 

First. — That  John  Doe  filed  his  suit  in  the  Circuit  (or  city) 

Court  of . county  on . ,  19. . . .,  to  recover 

damages  in  tort,  that  on . ,  19 . . . . ,  a  verdict  was  ren¬ 

dered  in  favor  of  the  plaintiff  and  against  the  defendant  for 
$ . ;  that  on  . ,  19....,  the  said  court  over¬ 

ruled  a  motion  for  a  new  trial  and  rendered  judgment  upon 
said  verdict,  whereupon  the  defendant  prayed  an  appeal  to 

the  Appellate  Court  of  Illinois  for  the  .  District, 

in  which  court  on  . ,  19....,  said  judgment  was 

affirmed. 

Second. — Petitioner  states  that  he  did  on . ,  19 .... , 

file  a  petition  in  said  Appellate  Court  praying  for  a  certificate 
of  importance,  as  provided  for  by  the  act  of  June  4,  1909, 

which  motion  was  on  . ,  19....,  denied  (or  if  still 

pending  so  allege)  (or  if  a  petition  for  a  rehearing  say  when 
filed,  if  pending  or  denied  so  state.)  (Not  essential  to  show 
application  to  have  been  made  to  appellate  court.) 

Third. — Petitioner  says  that  (here  set  forth  the  argument 
why  such  petition  should  be  granted.) 

Fourth. — Petitioner  says  that  a  certified  copy  of  the  entire 
record  of  the  said  case  in  the  said  Appellate  Court  is  here¬ 
with  furnished  as  part  of  this  application  in  conformity  with 
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said  act  of  June  4,  1909,  and  in  compliance  with  rule  42  of  this 
court  relative  to  cases  from  the  Appellate  Court,  the  same 
being  marked  exhibit  “A.” 

Fifth. — Petitioner  is  advised  and  believes  that  the  said  judg¬ 
ment  of  the  said  Appellate  Court  in  said  cause  is  erroneous, 
and  that  this  Honorable  Court  shall  require  the  said  cause  to 
be  certified  to  it  for  review  and  determination  under  and  in 
conformity  with  the  provisions  of  a  certain  act  of  the  legisla¬ 
ture  under  date  of  June  4,  1909,  and  in  force  July  1,  1909,  en¬ 
titled  An  act.  “Practice  and  procedure  in  courts  of  record,” 
the  said  case  being  made  final  in  the  said  Appellate  Court  by 
the  said  act. 

Seventh. — Petitioner  states  that  the  said  case  was  decided 
by  the  said  Appellate  Court.  (Here  set  forth  the  arguments 
against  the  decision  of  the  Appellate  Court  and  the  reasons 
why  the  judgment  should  be  reversed  by  the  Supreme  Court.) 

Wherefore  your  petitioner  respectfully  prays  that  a  writ  of 
certiorari  may  be  issued  out  of  and  under  the  seal  of  this 

court  directed  to  the  Appellate  Court  of  Illinois, . 

District,  commanding  the  said  Appellate  Court  to  certify  and 
send  to  this  court,  on  a  day  certain,  to  be  designated,  a  full 
and  complete  transcript  of  the  record  and  all  proceedings  of 
the  said  Appellate  Court  in  the  said  cause  there  entitled  N. 
Y.  &  St.  L.  R.  R.,  defendant  and  appellant  (or  plaintiff  in 
error)  and  John  Doe,  plaintiff  and  appellee  (or  defendant  in 
error)  to  the  end  that  the  said  cause  may  be  reviewed  and 
determined  by  this  court,  as  provided  for  by  the  act  of  June 
4,  1909,  and  that  your  petitioner  may  have  such  other  and 
further  relief,  or  remedy  in  the  premises,  as  to  this  court  may 
seem  appropriate  and  in  conformity  with  the  said  act,  and  that 
the  said  judgment  of  the  said  Appellate  Court  in  the  said  case, 
and  every  part  thereof  may  be  reversed  by  this  Honorable 
Court. 

And  your  petitoner  will  ever  pray,  etc. 

N.  Y.  &  St.  L.  R.  R.,  Petitioner, 

By  Bangs  &  Bangs,  its  Attorneys. 
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§  454.  Verification. 

State  of  Illinois,  > 

. County,  |  SS* 

C.  E.  Bangs,  being  duly  sworn,  on  oath  says  that  he  is  one 
of  the  attorneys  representing  the  said  defendant  N.  Y.  &  St.  L. 
R.  R.  (a  corporation)  in  the  above  entitled  cause,  and  as  such 
is  authorized  to  make  this  affidavit,  that  the  facts  set  forth 
in  said  petition  are  true  in  substance  and  in  fact. 

C.  E.  Bangs, 

Subscribed  and  sworn  to  before  me  this . day  of 

. ,19 . 

Notary  Public  (or  Clerk.) 

My  commission  expires . ,  19 . 

(Seal.) 

(The  act  does  not  require  notice  be  served  upon  the  opposite 
party.) 


§  455.  Assignment  of  errors. 


(File  in  supreme  court.) 

In  the  Supreme  Court  of  Illinois. 

. Term,  A.  D.  19 


N.  Y.  &  St.  L.  R.  R.,  - 
Petitioner, 


vs. 

John  Doe, 

Respondent. 


'Assignment  of  errors. 


Petitioner  in  this  action,  in  connection  with  its  petition  for 
a  writ  of  certiorari  makes  the  following  assignment  of  errors, 
which  it  avers  occurred  upon  the  trial  of  the  cause,  to-wit : 

First. — The  trial  court  erred  in  not  granting  the  peremptory 
instruction. 
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Second. — The  trial  court  erred  in  holding  that  under  the  act 
of  congress  plaintiff  could  not  be  held  to  have  assumed  the 
risk  of  injury,  or  of  having  been  guilty  of  contributory  negli¬ 
gence. 

Third. — The  trial  court  erred  in  holding  that  under  the  state 
safety  appliance  act,  if  a  railroad  employe  sustained  injury 
by  reason  of  such  railroad  failing  to  comply  with  such  law 
contributory  negligence  would  not  be  a  defense. 

Fourth. — The  trial  court  erred  in  not  holding  the  act  of 
congress  and  the  state  safety  appliance  act  unconstitutional. 

Fifth. — The  Appellate  Court  erred  in  affirming  the  judg¬ 
ment  of  the  court  below. 

Wherefore,  and  for  other  errors  apparent  upon  the  record 
and  proceedings,  petitioner  prays  that  said  judgment  of  said 
Appellate  Court  be  reversed. 

(Any  other  errors  assign  them.) 

Bangs  &  Bangs, 
Attorneys  for  Petitioners. 

See  Rule  42  (240  Ill.,  first  page)  for  instructions  as  to  what 
should  be  attached  to  a  petition  for  certiorari  and  the  pro¬ 
cedure. 


§  456.  Writ  of  certiorari. 

In  the  Supreme  Court  of  Illinois. 

. Term,  A.  D.  19 


John  Doe, 

Appellee  (or  Defendant  in 
Error.) 
vs. 

N.  Y.  &  St.  L.  R.  R., 
Appellant  (or  Plaintiff  in 
Error). 


To  appeal  from  the  Appellate 

Court  of  Illinois, . 

District,  to  the  Supreme 
Court  of  Illinois. 


To  the  Appellate  Court  of  Illinois, . District,  Greeting : 

Being  informed  that  there  is  now  pending  before  you  a  suit 
in  which  John  Doe  is  plaintiff  and  appellee  (or  defendant  in 
essor)  and  the  N.  Y.  &  St.  L.  R.  R.  is  defendant  and  appellant 
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(or  plaintiff  in  error),  which  suit,  was  tried  in  the  Circuit  Court 
of .  county,  and  a  judgment  rendered  in  favor  of 


plaintiff  and  against  the  defendant  for  $ . ,  and  which 

judgment  was  in  your  said  court  affirmed  on . ,  19. . . 


and  we  being  willing  for  certain  reasons,  that  the  said  cause 
and  the  record  proceedings  therein  should  be  certified  by  the 
said  Appellate  Court  and  removed  into  the  Supreme  Court  of 
Illinois,  do  hereby  command  you  without  delay  to  send  to  the 
said  Supreme  Court,  as  aforesaid,  the  record  and  proceedings 
in  said  cause,  so  that  the  Supreme  Court  may  act  therein  as 
of  right  and  according  to  law  ought  to  be  done. 

Witness  our  hand  and  seal,  etc., 

0.  0.  (Seal.) 

Service  accepted  this . day  of . ,  19. . . . 

A.  C.  M., 

Clerk  of  the  Appellate  Court  of  Illinois, . District. 

If  writ  of  certiorari  is  granted,  rule  42  provides  that  service 
on  the  opposite  party  may  he  had  by  service  of  a  copy  of  brief. 

To  avail  in  case  of  a  money  judgment,  the  writ  of  certiorari 
will  not  issue  unless  the  amount  exceeds  ($1,000)  one  thousand 
dollars. 

§  457.  Time  in  which  application  must  be  made  for  cer¬ 
tiorari. — If  no  petition  for  rehearing  was  filed  in  the  appellate 
court,  counsel  may  figure  from  the  time  he  might  have  applied 
therefor;  if  judgment  was  rendered  in  the  appellate  court  on 
August  15,  and  the  rules  provided  a  petition  for  rehearing 
may  be  applied  for  in  ten  days,  and  none  was  filed,  counsel 
would  figure  his  application  for  certiorari  in  the  supreme  court 
from  the  25th.  If  fifty  days  intervened  between  the  25th  and 
the  first  day  of  the  term  of  the  supreme  court,  counsel  must 
file  his  petition  for  certiorari  on  or  before  twenty  days  prior 
to  the  first  day  of  the  term ;  if  less  than  fifty  days  intervenes 
then  petition  for  certiorari  must  be  filed  on  or  before  twenty 
days  prior  to  the  first  day  of  the  succeeding  term. 
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If  a  rehearing  was  applied  for  in  the  appellate  court  (which 
must  be  done  within  the  time  allowed  by  rule  of  such  court) 
and  such  rehearing  was  denied,  then  counsel  must  file  his  peti¬ 
tion  for  certiorari  in  the  supreme  court  on  or  before  twenty 
days  before  the  first  day  of  the  term,  provided  fifty  days  shall 
have  elapsed  from  the  date  upon  which  such  motion  for  a 
rehearing  was  denied  in  the  appellate  court  and  the  first  day 
of  such  term  of  the  supreme  court;  if  less  than  fifty  days  in¬ 
tervene,  then  the  petition  must  be  filed  on  or  before  twenty 
days  of  the  first  day  of  the  succeeding  term. 

§  458.  Object  of  the  law  of  1909. — The  obvious  intent  of  the 
act  of  June  4,  1909,  was  to  curtail  the  number  of  cases  appealed 
from  the  appellate  court  to  the  supreme  court  and  thus  relieve 
the  latter  court.  Frequently  cases  have  been  appealed  to  the 
supreme  court  on  some  technicality  simply  for  delay  when  all 
questions  of  fact  were  settled  by  the  appellate  court  and  not 
even  one  proposition  of  law  was  subject  to  controversy  in  the 
supreme  court.  In  such  case  under  the  new  law,  counsel  will 
not  be  able  to  make  a  sufficient  showing,  either  by  petition 
for  a  certificate  of  importance  to  the  appellate  court,  nor  by 
petition  for  certiorari  to  the  supreme  court. 

While  this  act  is  not  word  for  word  as  the  act  of  March  3, 
1891,  regulating  appeals  from  the  United  States  court  of  ap¬ 
peals  to  the  United  States  supreme  court,  still  the  author  of 
the  bill  evidently  had  the  act  of  congress  in  view,  and  while 
the  United  States  supreme  court  has  construed  the  court  of 
appeals  act  many  times,  it  does  not  necessarily  follow  that  the 
supreme  court  of  Illinois  will  construe  the  act  of  June  4,  1909, 
in  like  manner.  The  supreme  court  of  Illinois  alone  must  con¬ 
strue  the  act  regulating  appeals  from  the  appellate  court  to 
the  supreme  court  under  such  act. 

One  serious  objection  to  certiorari  proceedings  as  set  forth 
in  the  act  and  in  rule  42  is  the  expense  appellant  must  incur 
for  the  record,  printed  abstract,  printed  statement,  etc.,  be¬ 
fore  he  knows  that  a  writ  will  be  awarded.  It  would  have 
been  preferable  to  have  required  the  appellant  to  have  set 
forth  in  his  petition  the  reasons  why  the  writ  should  be 
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granted ;  serve  notice  upon  the  opposite  party  that  the  petition 
would  be  filed  on  a  certain  day  and  that  as  soon  as  counsel 
could  be  heard  the  petition  would  be  considered. 

The  supreme  court  could  have  set  the  petition  down  for  oral 
argument,  and  thus  determined  whether  the  petition  should 
be  granted  or  denied. 

If  denied  there  would  have  been  no  expense  (except  the 
docket  fee),  if  granted  fix  the  amount  of  bond  required,  if 
supersedeas  desired  direct  that  the  entire  record  be  sent  up, 
and  that  printed  abstract  and  briefs  be  filed,  as  in  cases  coming 
to  the  supreme  court  on  appeal,  or  writ  of  error.  Unfortunately 
the  tendency  in  nearly  all  courts  is  to  make  the  question  of 
appeal  more  expensive  whereas  efforts  should  be  made  to 
reduce  such  expense  to  a  minimum. 

§  459.  Certificate  of  importance  proceedings  to  review  a 
fined  judgment(  United  States  court). — The  proceeding  to  re¬ 
view  a  final  judgment  in  the  United  States  court  of  appeals  is 
by  certificate  of  importance;  or  the  submitting  to  the  United 
States  supreme  court  propositions  of  law;  but  the  supreme 
court  is  not  deprived  of  its  right  to  review  a  judgment  even 
if  there  was  no  certificate  or  propositions  of  law  submitted,  as 
stated  in  a  well  considered  case. 

“The  power  given  to  the  United  States  supreme  court  to 
review  cases  in  which  the  decision  of  the  court  of  appeals  is 
made  final  was  intended  to  vest  in  this  court  a  comprehensive 
and  unlimited  power.  The  power  thus  given  is  not  affected 
by  the  condition  of  the  case  as  it  exists  in  the  court  of  appeals. 
It  may  be  exercised  before  or  after  any  decision  of  that  court 
and  irrespective  of  any  ruling  or  determination  therein.  ” 

All  that  is  essential  is,  that  there  be  a  case  pending  in  the 
circuit  court  of  appeals,  and  of  these  classes  of  cases  in  which 
the  decision  of  that  court  is  declared  a  finality,  and  this  court 
may  by  virtue  of  this  clause  reach  out  its  writ  of  certiorari 
and  transfer  the  case  here  for  review  and  determination.1 

lLau  Ow  Bew  v.  United  States,  166  U.  S.  506.  17  S.  Ct.  665.  41 

144  U.  S.  47-52.  12  S.  Ct.  517.  36  L.  ed.  1095. 

L.  ed.  340;  Forsyth  v.  Hammond, 
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Review  by  the  United  States  supreme  court  under  the  act 
of  March  3,  1891,  by  certificate  from  the  court  of  appeals  is 
limited  to  questions  of  law  in  relation  to  which  advice  of 
the  supreme  court  is  sought.2 

The  practice  of  certification  is  intended  to  be  availed  of  only 
when  the  certifying  court  is  in  doubt  about  the  specific  ques¬ 
tion,  or  questions  certified.  It  ought  not  to  be  availed  of  as 
an  allowance  of  appeal,  whereby  questions  about  which  the 
certifying  court  had  no  difficulty  in  making  up  its  mind  may 
nevertheless  be  passed  over  to  the  supreme  court  for  its  de¬ 
cision.3 

The  question  certified  must  arise  in  the  progress  of  the  cause 
and  not  incidentally  or  in  relation  to  a  collateral  matter,  after 
the  rendition  of  the  judgment  or  decree.4 

A  circuit  court  of  appeals  has  no  power  under  the  act  of 
1891  to  certify  the  whole  case  to  the  supreme  court,  but  can 
only  certify  distinct  questions  or  propositions  of  law  unmixed 
with  questions  of  fact  or  of  mixed  law  and  fact.5 

Care  must  always  be  taken  that  under  the  guise  of  certifying 
questions  the  court  of  appeals  do  not  transmit  the  whole  case 
to  the  supreme  court  for  consideration.6 

The  questions  certified  by  the  court  of  appeals  must  be  of 
law  and  not  of  fact.7 

Each  question  certified  must  be  a  distinct  point  or  proposi¬ 
tion  of  law  clearly  stated,  so  that  it  could  be  definitely 
answered.8 


2Ba.rdes  v.  Hawarden  First  Nat. 
Bank,  175  U.  S.  526.  20  S.  Ct.  196. 
44  L.  ed.  261;  Blythe  v.  Hinckley, 
173  U.  S.  501.  19  S.  Ct.  497.  43 

L.  ed.  783;  United  States  v.  Rider, 
163  U.  S.  132.  16  S.  Ct.  983.  41 

L.  ed.  101. 

aSigafus  v.  Porter,  29  C.  C.  A. 
391.  85  Fed.  689. 

^Daniels  v.  Rock  Island  R.  Co., 
70  U.  S.  (3  Wall.)  250.  18  L.  ed. 
224. 

6Del  Monte  Min.  &  Mill  Co.  v. 
Last  Chance  Min.  &  Mill  Co.,  171 


U.  S.  55.  18  S.  Ct.  895.  43  L.  ed. 
72;  Cross  v.  Evans,  167  U.  S.  60. 
17  S.  Ct.  733.  42  L.  ed.  77. 

«Warner  v.  City  of  New  Orleans, 
167  U.  S.  467.  17  S.  Ct.  892.  42 

L.  ed.  239. 

^Weeth  v.  New  England  Mortg. 
Security  Co.,  106  U.  S.  605.  1  S. 

Ct.  91.  27  L.  ed.  99. 

sColumbus  Watch  Co.  v.  Rob¬ 
bins,  148  U.  S.  266.  13  S.  Ct.  594. 
37  L.  ed.  445;  Graver  v.  Faurot, 
162  U.  S.  435.  16  S.  Ct.  799.  40 

L.  ed.  1030. 
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§  460.  Certiorari  proceedings  to  review  in  United  States 
supreme  court. — The  supreme  court  of  the  United  States  may 
review  on  certiorari,  a  judgment  of  the  court  of  appeals  dis¬ 
missing  a  writ  of  error  in  a  case  in  which  its  judgment  is  final 
on  the  ground  that  it  was  not  sued  out  in  time.9 

The  privilege  of  obtaining  a  writ  of  certiorari  can  not  be, 
defeated  by  the  issue  of  a  mandate  from  the  court  of  appeals 
to  the  court  below.10 

The  writ  of  certiorari  may  be  issued  to  the  United  States 
court  of  appeals  pending  action  in  that  court.11 

The  effect  of  certiorari  when  awarded  by  the  United  States 
supreme  court  is  to  suspend  further  action  in  the  court  of 
appeals.12 

The  case  is  considered  on  certiorari  as  if  pending  before  the 
United  States  supreme  court  on  appeal  by  the  party  upon 
whose  application  the  writ  was  granted.  Errors  assigned  by 
him  are  alone  examined.18 

The  provision  allowing  the  United  States  supreme  court  by 
certiorari  or  otherwise  to  have  a  case  certified  for  its  review 
has  been  held  to  a  be  a  branch  of  its  purisdiction,  which  should 
be  exercised  sparingly  and  with  great  caution  and  only  in 
cases  of  peculiar  gravity  and  general  importance  or  in  order 
to  secure  uniformity  of  decision.14 

It  is  not  incumbent  on  the  supreme  court  to  consider  errors 
not  assigned  in  the  trial  court,  nor  considered  in  the  court  of 


^American  Const.  Co.  v.  Jack¬ 
sonville,  T.  &  K.  W.  R.  Co..  148 
U.  S.  372.  13  S.  Ct.  758.  37  L.  ed. 
486. 

ioConqueror,  The,  166  U.  S.  110- 
118.  17  S.  Ct.  510.  41  L.  ed.  937 
i-iThree  Friends,  The,  166  U.  S. 
1.  17  S.  Ct.  495.  41  L.  ed.  897. 

i2Louisville,  N.  A.  &  C.  R.  Co.  v. 
Louisville  Trust  Co.,  78  Fed.  659. 

>eMontana  Mining  Co.  v.  St. 
Louis  Mining  &  Milling  Co.,  186 


U.  S.  24-31.  22  S.  Ct.  744.  46  L 
ed  1039;  Hubbard  v.  Tod,  171  U. 
S.  474.  19  S.  Ct.  14.  43  L.  ed. 

246. 

^American  Const.  Co.  v.  Jack¬ 
sonville,  T.  &  K.  W.  R.  Co.,  148  U. 
S.  372.  13  S.  Ct.  758.  37  L.  ed. 

486;  Forsyth  v.  Hammond,  166  U. 
S.  506.  17  S.  Ct.  665.  41  L.  ed. 

1095  ;Lau  Ow  Bew  v.  United 
States,  144  U.  S.  47.  12  ,S.  Ct.  617. 
36  L.  ed.  340. 
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appeals,  but  first  appearing  in  the  petition  for  writ  of  cer¬ 
tiorari.15 

The  act  of  June  4,  1909,  sec.  122,  provides  that,  “In  all  cases 
certified  to  the  supreme  court  by  the  appellate  court,  and  all 
cases  coming  to  the  supreme  court  by  certiorari  only  questions 
of  law  will  be  considered.  ”  As  to  just  how  close  to  the  line  the 
state  supreme  court  will  hew  on  this  proposition,  the  future 
decisions  of  the  court  will  determine. 


§  461.  Review  by  United  States  supreme  court  when  ap¬ 
peal  denied  by  appellate  court. — When  appeal  from  the  appel¬ 
late  to  the  supreme  court  is  denied,  a  review  may  be  had  by 
the  United  States  supreme  court,  if  the  federal  question  was 
passed  upon  in  such  inferior  court. 

Where  the  highest  court  of  a  state  denies  a  petition  for  writ 
of  error  to  an  inferior  court  the  writ  of  error  from  the  supreme 
court  of  the  United  States  is  properly  addressed  to  such  lower 
court.16 

W'here  a  writ  of  error  is  not  addressed  to  the  highest  court 
of  a  state,  the  record  must  affirmatively  show  that  a  decision 
in  the  case  could  not  have  been  had  in  such  court.17 

Where  the  judgment  of  an  inferior  court  is  made  final  and 
without  appeal  in  certain  eases  such  court  is  the  highest  court 
of  the  state  within  the  meaning  of  this  section.18 


isSaltonstall  v.  Birtwell,  164  U. 
S.  54-70.  17  S.  Ct.  19.  41  L.  ed. 

348. 

i^Clark  v.  Commonwealth  of 
Pennsylvania,  128  U.  S.  395.  9  S. 

Ct.  2,  113.  32  L.  ed.  487;  Gregory 

v.  McVeigh,  90  U.  S.  (23  Wall.), 
294.  23  L.  ed.  156;  Stanley  v. 

Schwalby,  162  U.  S.  255.  16  S.  Ct. 
754.  40  L.  ed.  960;  Bacon  v. 

Texas,  163  U.  S.  207.  16  S.  Ct. 

1023.  41  L.  ed.  132;  Fisher  v. 

Perkins,  122  U.  S.  522.  7  S.  Ct. 

1227.  30  L.  ed.  1192;  Williams  v. 
Bruffy,  102  U.  S.  248.  26  L.  ed. 

135. 


iTFisher  v.  Perkins,  122  U.  S. 
522.  7  S.  Ct.  1227.  30  L.  ed.  1192; 
Mullen  v.  Western  Union  Beef  Co., 
173  U.  S.  116.  19  S.  Ct.  404.  43 

L.  ed.  635. 

isDownham  v.  Alexandria,  76 
U.  S.  (9  Wall.),  659.  19  L.  ed. 

807;  Tinsley  v.  Anderson,  171  U. 
S.  101.  18  S.  Ct.  805.  43  L.  ed. 

91;  Pepke  v.  Cronan,  155  U.  S. 
100.  15  S.  Ct.  34.  39  L.  ed.  84; 

Newport  Light  Co.  v.  Newport 
(City  of),  151  U.  S.  527.  14  S.  Ct. 
429.  38  L.  ed.  25a. 
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To  appeal  from  a  state  court  to  the  United  States  supreme 
court  writ  of  error  is  the  mode. 

Writ  of  error  from  the  United  States  supreme  court  to  the 
state  supreme  court  will  run  for  two  years.19 

(See  procedure  to  appeal  from  a  state  supreme  court  to  the 
supreme  court  of  the  United  States.) 

i9Allen  v.  Southern  Pac.  R.  Co., 

173  U.  S.  479-84.  19  S.  Ct.  518. 

43  L.  ed.  775. 
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plea  in  abatement,  299,  304. 

ABSTRACT. 

and  briefs,  filing  of  in  appellate  court,  429. 

and  briefs,  number  of  copies  to  be  filed  in  appellate  court  and 
when,  349. 

and  briefs,  number  of  copies  to  be  filed  in  supreme  court,  when, 
372. 

and  briefs,  court,  when,  372. 

and  briefs,  stricken  from  the  files,  when,  349. 

in  appellate  court  must  show,  349. 

of  record,  briefs,  appellate  court,  348. 

of  record  in  U.  S.  court  of  appeals,  115. 

of  record  should  be  indexed  how,  348. 

used  in  appellate  court  may  be  used  in  supreme  court  how,  372. 
ACTION. 

is  begun  in  state  court  how,  289. 

ACT  OF  CONGRESS. 

common  carrier’s  duty  to  provide  grabirons,  handholds,  etc.,  52. 

creating  the  U.  S.  court  of  appeals,  104,  167. 

declaration  based  on,  292. 

gives  poor  person  right  to  sue,  62. 

involved  in  U.  S.  court  of  appeals,  262. 

or  March  3d,  1891,  creating  U.  S.  court  of  appeals,  limits  appeals 
to,  264. 

right  of  action  given  to  an  employe  does  not  survive  his  death,  53. 
third  count  of  declaration  based  on,  52. 
with  reference  to  coupling  apparatus  construed,  293. 
with  reference  to  jurisdiction  of  U.  S.  court,  224. 

AD  DAMNUM. 

increased  to  remove  party  has  a  reasonable  time,  205. 
reducing  the  ad  damnum  in  vacation  will  not  defeat  removal, 
when,  228. 
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ADDITIONAL  PLEA. 

not  allowed,  when,  316. 

ADMINISTRATOR. 

citizenship  of  governs  in  removal  cases,  230. 
federal  jurisdiction  governed  by  residence,  48. 
petition  to  pay  debts,  no  freehold  involved,  31. 
right  of  to  sue  not  having  been  put  in  issue,  proof  of  appointment 
not  necessary,  315. 

ADMISSION  TO  BAR. 

for  practice  in  Illinois,  18. 

ADMISSION  OF  DEFENDANT. 

in  a  criminal  case,  state  court,  405. 

AFFIDAVIT. 

and  motion  for  continuance,  320. 
and  motion  to  sue  as  a  poor  person,  state  court,  319. 
for  continuance,  criminal  case,  state  court,  404. 
foi*  continuance  in  federal  court  is  read  to  the  jury,  when,  238. 
for  continuance,  U.  S.  court,  refusal  to  grant  reversible  error, 
when,  90,  237. 

for  continuance  opposite  party  may  admit  what,  322. 
in  attachment  proceedings,  justice  court,  36. 
of  plaintiff  showing  solvency,  when,  320. 
of  a  poor  person  to  sue  in  U.  S.  court,  60,  251. 
of  solvency  of  surety  on  appeal  bond  in  state  court,  420. 
showing  authority  to  sign  removal  bond,  196. 
to  require  plaintiff  to  sign  a  cost  bond,  317. 
to  sue  as  a  poor  person  in  U.  S.  court  must  show,  61. 
wage  earner  to  file  in  justice  court,  when,  38. 
will  not  be  received  to  contradict  or  support  the  record,  bill  of 
exceptions,  seal  thereto  not  required,  100,  427. 

ALLOTMENT. 

of  justices  of  U.  S.  court  to  circuits,  8. 

AMENDMENT. 

to  pleading  permitted  to  confer  jurisdiction  in  U.  S.  court,  when, 
48. 

to  pleading,  rule  in  Illinois,  306. 

writ  of  error  in  U.  S.  court  may  be,  when,  452. 

AMOUNT. 

in  dispute  for  jurisdictional  purposes  (U.  S.  court),  8. 
involved  to  remove  from  a  state  court  to  federal  court,  202. 
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of  garnishee  in  justice  of  the  peace  proceedings,  37. 
number  of  copies  to  petition  for  rehearing  in  U.  S.  court  of 
appeals,  104. 

ANTI-TRUST  LAW. 

proceedings  under,  in  U.  S.  court  of  appeals,  9. 

APPEAL. 

appeal  and  not  writ  of  error  in  U.  S.  court,  when,  89. 
appeal,  supersedeas,  certiorari,  justice  court,  39. 
appellate  court,  proceedings,  332. 
appellate  court,  certificate  of  importance,  when,  369. 
appellate  court,  when  judgment  affirmed,  366. 
appellate  to  supreme  court,  363,  366,  369. 

appellate  to  supreme  court  changed  by  statute,  365n,  372,  435n. 
appellate  to  supreme  court,  changed,  object  of  the  law  of  1909, 
537. 

appellate  to  the  supreme  court,  criminal  case,  430. 
appellate  to  supreme  court,  criminal  case,  assignment  of  errors, 
434. 

appellate  court  to  supreme  court,  petition  for  writ  of  certiorari, 
531. 

appellate  to  supreme  court,  petition  for  certificate  of  importance, 
529. 

appellate  to  supreme  court,  praecipe  for  writ  of  error,  431. 
appellate  to  supreme  court,  procedure  changed,  529. 
appellate  to  supreme  court,  record  filed  in  supreme  court,  when, 
436. 

appellate  to  supreme  court,  see,  writ  of  certiorari,  535. 
appellate  court  to  U.  S.  court,  when,  363. 
appellate  court  to  U.  S.  supreme  court,  when,  541. 
assignment  of  errors  to  appeal  from  U.  S.  court  of  appeals  to 
U.  S.  supreme  court,  108. 

cause  appealed  from  justice  court,  plaintiff  may  file  additional 
claim,  34. 

cricuit  court,  praecipe  for  writ  of  error  in  appellate  court,  350. 
circuit  court,  record  to  be  filed  in  appellate  court,  when,  346. 
circuit  to  appellate  court,  assignment  of  errors,  344. 
circuit  to  appellate  court,  form  of  writ  of  error,  351. 
circuit  to  appellate  court,  the  record,  342. 
contempt  proceeding  in  U.  S.  court,  mode,  165. 
county  court  to,  28. 

criminal  case  appellate  to  supreme  court  given  by  the  constitution, 
427. 

criminal  case,  effect  of  supersedeas,  415. 
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criminal  case,  lower  court  to  appellate  court,  praecipe  for  writ 
of  error,  420. 

criminal  case,  people  may  not  appeal,  413. 
criminal  case,  record  in  U.  S.  court,  99. 

criminal  case,  record  to  appeal  from  the  appellate  to  supreme 
court,  435. 

criminal  case,  state  court,  form  of  bill  of  exceptions,  413. 
criminal  case,  state  court,  laws  governing,  454. 
criminal  case,  state  court,  procedure,  415. 
criminal  case,  state  court,  record  in  appellate  court,  426. 
criminal  case,  state  court,  writ  of  error,  413. 
criminal  case,  U.  S.  court  proceedings,  85. 
criminal  case,  U.  court,  writ  of  error,  122. 
criminal  case,  U.  S.  government  may  not  appeal,  5,  90. 
criminal  case,  writ  of  error  will  issue,  when,  418 
denied  by  U.  S.  court  of  appeals,  116. 

denied  by  supreme  court,  appellate  court  highest  court  in  state, 
writ  of  error  will  run  from  U.  S.  supreme  court,  541. 
direct  to  U.  S.  supreme  court,  when,  4. 

distinction  between  appeal  and  writ  of  error  in  U.  S.  court,  63. 
injunction  proceedings  interlocutory  limited  to,  146. 
injunction  suit  in  U.  S.  court,  174,  175. 
justice  of  the  peace  to,  39. 

lies  from  district  and  circuit  courts  of  the  U.  S.  to,  88. 
limitation  of  in  U.  S.  court,  122. 

limitation  of  from  a  district  or  circuit  court  to  U.  S.  court  of 
appeals,  242. 

lower  court  to  appellate  court,  or  direct  to  supreme  court  in  a 
criminal  case,  when,  427. 

mode  of  appeal  in  federal  court,  writ  of  error,  when,  247. 
municipal  court  procedure,  writ  of  error,  when,  28. 
municipal  court  of  Chicago  to  appellate  court,  procedure  changed, 
430. 

no  appeal  from  U.  S.  court  of  appeals  to  U.  S.  supreme  court, 
when,  106. 

One  record  sufficient  when  both  plaintiff  and  defendant  appeal  in 
U.  S.  court,  231. 

order  refusing  to  dissolve  an  injunction,  157. 

probate  and  county  courts,  29. 

probate  court  to,  30. 

probate  to  circuit  court  is  limited,  31. 

procedure  to  appeal  from  U.  S.  district  or  circuit  court,  233. 
state  court  to  federal  court,  U.  S.  court  of  appeals  has  no  juris¬ 
diction,  379. 

state  court  to  U.  S.  supreme  court  limited  to,  542. 
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state  court  to  U.  S.  supreme  court,  only  the  federal  question  may 
be  considered,  6. 

state  court  to  U.  S.  supreme  court,  record  in  a  criminal  case,  446. 
state  court  to  U.  S.  supreme  court,  trial  court  may  be  highest 
state  court,  when,  440. 

state  court  to  U.  S.  supreme  court,  writ  of  error  and  citation  may 
be  amended,  when,  452. 

state  court  to  U.  S.  supreme  court,  proceedings  in  U.  S.  supreme 
court,  388. 

state  supreme  court  to  U.  S.  supreme  court,  374,  437. 
state  supreme  court,  assignment  of  errors,  381. 
state  supreme  court  barred  after,  445. 
state  supreme  court  citation,  384,  448. 
state  supreme  court,  form  of  writ  of  error,  386,  449. 
state  supreme  court,  limited  to,  377,  451. 
state  supreme  court,  mandate  will  issue  to,  389. 
state  supreme  court,  petition  for  writ  of  error,  377. 
state  supreme  court,  the  mode,  381. 
state  supreme  court,  two  years,  227. 
state  supreme  court,  who  to  grant  writ  of  error,  438. 
state  supreme  court,  writ  of  error  allowed  by,  445. 
time  for  appeal  from  justice  of  the  peace  having  expired,  then 
certiorari,  40. 

time  in  which  appeal  may  be  taken  from  district  or  circuit  court 
to  U.  S.  court  of  appeals,  from  U.  S.  court  of  appeals  to  supreme 
court,  234. 

time  in  which  to  appeal  to  U.  S.  supreme  court,  122. 
time  in  which  to  appeal  from  a  district  or  circuit  court  to  U.  S. 
supreme  court,  231. 

trial  court  to  appellate  court,  assignment  of  errors  in  a  criminal 
case,  424. 

trial  court  to  appellate  court,  cash  deposit  form  of,  420. 
trial  court  to  appellate  court,  form  of  writ  of  error,  422. 
trial  court  to  appellate  court,  procedure,  415. 
trial  court  to  supreme  court  when  sentence  death,  415. 
trial  court  U.  S.  to  U.  S.  court  of  appeals  limited  to,  93. 

U.  S.  not  required  to  give  bond,  when,  384. 

U.  S.  circuit  court  of  appeals,  6. 

U.  S.  circuit  court  of  appeals,  jurisdiction  appellate,  7. 

U.  S.  circuit  court  of  appeals  has  no  jurisdiction  in  a  capital 
offense,  90. 

U.  [S.  circuit  court  of  appeals,  remand  of  causes  to,  5'. 

U.  S.  circuit  court  of  appeals,  see  petition  for  writ  of  certiorari, 
117. 

U.  S.  circuit  court  of  appeals,  who  may  grant,  114. 
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U.  S.  circuit  court  of  appeals  to  U.  S.  supreme  court,  104,  107, 
113,  261,  276. 

U.  S.  circuit  court  of  appeals  to  U.  S.  supreme  court,  certiorari, 
278,  281,  284. 

U.  S.  circuit  court  of  appeals  to  U.  S.  supreme  court,  limited  to, 
110,  115,  265. 

U.  S.  circuit  court  of  appeals  to  U.  S.  supreme  court,  certificate 
of  clerk,  certiorari,  119. 

U.  S.  circuit  court  of  appeals  to  U.  jS.  supreme  court,  form  of 
pettion  for  writ  of  error,  109. 

U.  S.  circuit  court  of  appeals  to  U.  S.  supreme  court,  form  of  writ 
of  error,  271. 

U.  S.  circuit  court  of  appeals  to  U.  S.  supreme  court,  record  to  be 
filed,  114. 

U.  S.  circuit  court  of  appeals  to  U.  S.  supreme  court,  writ  of  error, 

122. 

U.  S.  court,  cannot  appeal  to  two  courts,  272. 

U.  S.  court,  cash  deposit  certificate,  form  of,  250. 

U.  S.  court,  from  circuit  court  direct  to  U.  S.  supreme  court, 
when,  91. 

U.  S.  court,  limitation  for,  begins  when  writ  of  error  filed,  452. 

U.  S.  court,  must  be  either  to,  3. 

U.  S.  court,  proceedings  in  chancery,  189. 

U.  S.  court,  to  the  court  of  appeals,  when;  to  U.  S.  supreme  court, 
when,  88. 

U.  S.  court,  returnable  in  thirty  days,  95. 

U.  S.  court,  when  a  case  is  appealed  to  the  wrong  court,  106. 

U.  S.  court,  when  appeal,  when  writ  of  error,  242. 

U.  S.  court,  when  judgment  against  two  defendants,  243. 

U.  S.  district  court  to  circuit  court  abolished  by,  10,  88,  197. 

U.  S.  district  and  circuit  courts,  to,  10. 

U.  S.  district  or  circuit  court,  petition  for  writ  of  error,  246. 

U.  S.  district  or  circuit  court,  writ  of  error  limited  to,  272. 

U.  S.  district  or  circuit  court  to  U.  S.  court  of  appeals,  97,  113. 

U.  S.  district  or  circuit  court,  to  U.  S.  supreme  court,  limited  to, 
233,  265. 

U.  S.  district  or  circuit  court  direct  to  U.  S.  supreme  court,  form 
of  petition  for  writ  of  error  to  U.  S.  court  of  appeals,  109. 

U.  S.  district  or  circuit  court  direct  to  U.  S.  supreme  court,  cer¬ 
tificate  of  importance,  232. 

U.  S.  district  or  circuit  court  appeal  limited  to  six  months,  99. 

will  lie  from  a  justice  court  to  circuit  court,  county  court  or  city 
court,  or  criminal  court  of  Cook  county,  when,  43. 

will  lie  from  state  appellate  court  to  U.  S.  supreme  court,  when, 
367. 
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will  lie  from  U.  S.  court  of  appeals  to  U.  S.  supreme  court  for,  110. 
will  not  lie  in  taking  a  case  from  a  state  court  to  the  U.  S. 

supreme  court,  the  mode  is  writ  of  error,  4. 
writ  of  error  in  U.  S.  court,  89,  189. 

writ  of  error,  cases  docketed  in  appellate  and  supreme  court, 
how,  351. 

writ  of  error,  cause  reviewed  in  U.  S.  supreme  court  remanded 
to,  5. 

writ  of  error  to  appeal  from  circuit  or  district  court,  62,  242. 
writ  of  error,  two  modes  of  appeal,  332. 

writ  of  error,  decided  in  U.  S.  court  of  appeals,  remanded  to,  5. 
writ  of  error  to  appeal  from  U.  S.  court  of  appeals  limited  to,  7. 
writ  of  error.  U.  S.  supreme  court  to  U.  S.  court  of  appeals,  113. 
writ  of  error  and  citation  in  U.  S.  court,  returnable  to,  275. 

APPEAL  BOND. 

circuit  court  to  appellate  court,  341. 
copy  of  appeal  bond,  U.  (S.  court,  249. 
criminal  case  in  U.  S.  court,  85. 

does  not  release  the  prisoner,  see  appearance  bond,  87. 
form  of  in  U.  S.  court  (criminal  case),  85. 

to  appeal  from  U.  S.  court  of  appeals  to  U.  S.  supreme  court,  110, 
274. 

not  invalid,  when,  122. 

to  appeal  an  injunction  suit  in  U.  S.  court,  175. 
to  appeal  from  state  court  to  U.  S.  supreme  court,  382. 
to  appeal  from  trial  court  to  appellate  court,  419. 

U.  S.  court,  cash  deposit,  86. 

U.  S.  government  not  required  to  give,  122. 

APPEARANCE. 

filing  of  petition  and  bond  to  remove  does  not  enter,  198. 
for  any  purpose  except  in  general,  301. 
of  defendant  in  error  to  avoid  service,  435. 
request  for  an  extension  of  time  in  which  to  plead,  299. 

APPEARANCE  BOND. 

criminal  case  in  U.  S.  court,  93. 

form  of  when  appealing  from  trial  court  to  appellate  court,  416. 

form  of  in  U.  S.  court,  93. 

form  of  in  U.  ’S.  court  (injunction),  176. 

form  of  in  U.  S.  district  or  circuit  court,  69. 

in  U.  S.  court  (after  indictment),  69. 

in  U.  S.  court,  when,  93. 

to  be  executed  when,  criminal  case,  state  court,  412. 
to  be  given  when  defendant  has  been  indicted,  394. 
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U.  S.  court  releases  the  prisoner,  94. 

U.  S.  court,  the  district  or  circuit  judge  may  admit  to  bail,  when, 
98. 

will  release  the  prisoner,  U.  S.  court,  111. 

APPELLATE  COURT. 

abstract  and  briefs  may  be  stricken,  when,  349. 
abstracts  used  in  may  be  used  in  supreme  court,  how,  372. 
an  appeal  will  lie  to  appellate  or  supreme  court  from  court  below, 
when,  427. 

and  supreme  court,  cases  docketed,  how,  351. 

and  supreme  courts  may  issue  certiorari,  supersedeas,  when,  354. 
application  for  a  rehearing  in  appellate  court,  365. 
assignment  of  errors  to  appeal  a  criminal  case  from  a  lower  court 
to,  424. 

assignment  of  errors  to  appeal  to  supreme  court,  370. 
assignment  of  errors  to  appeal  a  criminal  case  to  supreme  court, 
434. 

bond  to  appeal  to  supreme  court,  369. 

certificate  of  clerk,  supersedeas,  when,  352. 

change  of  procedure  to  appeal  to  supreme  court,  365n. 

cause  reversed  and  remanded,  proceedings,  359. 

criminal  case  to  supreme  court,  430. 

defense  not  urged  in  brief  and  argument  is  waived,  350. 

diminution  of  record,  procedure,  347. 

districts,  for  counties  comprising  each,  21. 

filing  abstracts  and  briefs  in,  429. 

filing  praecepi  for  writ  of  error  in,  420. 

findings  of  facts,  procedure,  362. 

form  of  bond  to  appeal  from  circuit  court,  341. 

form  of  certificate  of  importance,  530. 

form  of  petition  or  writ  of  certoarari,  354. 

form  of  writ  of  error  out  of,  351. 

form  of  writ  of  error  from  supreme  court  to,  432. 

form  of  granting  writ  of  error  in  a  criminal  case,  421. 

form  of  writ  of  error  to  appeal  to,  422. 

four  districts,  rules  subject  to  change,  430. 

has  original  jurisdiction  to  pass  the  construction  of  statutes;  the 
supreme  constitutionality  thereof,  345. 
highest  court  of  a  state,  when,  21,  363,  541. 
in  some  case  is  the  highest  court  of  a  state,  379. 
judgment  affirmed,  proceedings  to  appeal,  365. 
judgment  is  final  when,  365. 

judgment  final  appeal  to  U.  S.  supreme  coure  when,  367. 
ma'de  up  of  circuit  judges,  20. 
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may  award  supersedaes  in  a  criminal  case,  its  effects,  422. 
motion  to  dismiss  certiorari  proceedings,  357. 
notice  of  filing  remainding  order  in  court  below,  359. 
notice  of  intention  to  apply  for  rehearing  in,  366. 
number  of  copies  of  abstract  and  brief,  when  filed,  349. 
number  of  districts,  19. 
of  Illinois,  jurisdiction,  21. 

of  Illinois.  The  court  meets  when  and  where,  19,  20. 
order  granting  writ  of  error  to  appeal  from  appellate  to  supreme 
court,  431. 

petition  for  certificate  of  importance,  form  of,  529. 

petition  for  hearing  in,  367. 

petition  for  rehearing  denied,  369. 

praecipe  for  writ  of  error,  350. 

praecipe  to  appeal  to  supreme  court,  431. 

procedure  changed  by  law  of  1909  to  appeal  to  supreme  court,  529. 
procedure  changed  to  appeal  from  municipal  court  of  Chicago,  430. 
procedure  must  be  uniform,  27. 

proceedings,  when  appealing  from  circuit  court,  346. 

record  in  a  criminal  case  in,  426. 

record  to  appeal  from  circuit  to  appellate  court,  342. 

record  to  be  filed  in  appellate  court,  when,  348. 

remanding  order,  form  of,  to  court  below,  360. 

remanding  order  from,  barred  after,  361. 

scira  facias  to  issue,  when,  353. 

to  appeal  a  criminal  case,  writ  of  error,  the  mode,  413. 
to  appeal  from  record  to  be  filed  in  supreme  court,  when,  436. 
to  appeal  from  to  the  supreme  court,  366. 
to  appeal  to  the  appellate  court,  332. 
to  appeal  to  the  supreme  court,  369. 

U.  S.  court  of  appeals  will  not  weigh  the  evidence,  90,  91. 
what  criminal  cases  appealable  to,  412. 
writ  of  certoarari,  barred  after  six  months  unless,  356. 
writ  of  error  may  run  from  U.  S.  supreme  court  to  State  appellate 
court,  when,  6,  21. 

writ  of  error,  supersedaes,  criminal  cases,  415. 
writ  of  error,  when  defendant  a  non-resident,  353. 

APPELLATE  JURISDICTION. 

circuit  courts  have  appellate  jurisdiction,  22. 

APPLICANT. 

for  the  bar  must  have  high  sense  of  honor,  19. 

ARGUMENT. 

of  council,  verdict  of  the  jury,  new  trial,  326. 

of  U.  S.  district  attorney  in  a  criminal  case,  new  trial,  90. 

—38 
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ARGU ME  NT — Con  tinned. 

oral  argument  in  U.  S.  court  of  appeals,  when,  103. 

when  oral  argument  desired  in  supreme  court  counsel  should,  373. 

ARRAIGNMENT. 

in  U.  S.  court,  criminal  proceedings,  68. 
of  a  prisoner,  effect  of,  397. 

ARREST. 

the  party  is  arrested  on  warrant  from  the  justice  court,  43. 

ARREST  OF  JUDGMENT. 

motion  for  in  a  criminal  case,  U.  S.  court,  81. 
motion  for  and  form  of  and  motion  for  a  new  trial  disposed  of, 
how,  328-9. 

motion  in  and  motion  for  a  new  trial,  procedure,  409. 
motion  in  U.  S.  court,  240. 

motion  in  a  state  court,  criminal  proceedings,  406. 
motion  in  a  U.  S.  court,  criminal  case,  81. 
motion  in  overruled,  332. 
when,  330. 

ASSIGNMENT  OF  ERRORS, 

and  appeal  bond  in  appellate  court,  criminal  case,  when,  430. 
and  appeal  bond  filed  in  supreme  court,  criminal  case,  when,  436. 
and  cross  errors  must  be  attached  to  or  written  upon  the  record, 
how,  345. 

appellate  to  supreme  court,  transcript  not  filed  in  two  years,  370. 

certorari  proceedings  in  state  supreme  court,  534. 

criminal  case  to  appeal  from  appellate  court  to  supreme  court,  434. 

criminal  case  U.  S.  court,  where  filed,  96. 

errors  not  assigned  considered  waived,  345. 

filed  in  U.  S.  court  of  appeals,  108. 

form  of  when  appealing  from  district  or  circuit  court,  253. 
in  state  court  should  appear  on,  424. 

in  supreme  court,  errors  must  be  assigned  on  the  record,  372. 

in  U.  S.  district  or  circuit  court  to  appeal  to,  253. 

in  U.  S.  court,  96. 

in  U.  S.  court  of  appeals,  108,  273. 

in  U.  S.  court  must  be  filed,  when,  242. 

in  U.  S.  court,  rule  as  to,  97. 

the  decision  of  the  supreme  court  is  final  and  conclusive  as  to  all 
errors  assigned  or  might  have  been  assigned,  18. 
to  a  decree  for  an  injunction,  U.  S.  court,  172. 
to  accompany  petition  for  writ  of  error  U.  S.  court,  247. 
to  appeal  criminal  case  from  lower  court  to  the  appellate  court,  424. 
to  appeal  from  state  supreme  court  to  U.  S.  supreme  court,  381,  443. 
U.  S.  court,  criminal  case,  96. 
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ASSIGNMENT  OF  ERRORS — Continued. 

(U.  S.)  district  or  circuit  court  must  be  filed,  16. 

U.  |S.  supreme  court,  the  federal  question  must  appear,  when,  380. 
when  appealing  from  circuit  to  appellate  court,  344. 
where  no  errors  are  assigned  upon  the  record  the  appeal  will  be 
dismissed,  346. 

ASSUMED  RISK. 

Act  of  Congress  involved  in  U.  S.  court  of  appeals,  262. 
Contributory  negligence.  State  statute.  Act  of  Congress,  295. 
in  federal  court,  a  question  for  the  jury,  236. 
in  U.  S.  court,  rule  therein  as  to  increased  danger,  241. 

ATTACHMENT. 

before  a  justice,  judgment  in  rem,  37. 
in  justice  court,  36. 

ATTACHMENT  AND  GARNISHMENT, 
demand  in  writing  first,  37. 
in  justice  court,  38. 
proceedings  in  justice  court,  36. 

ATTACHMENT  FOR  CONTEMPT. 

in  an  injunction  proceeding,  159,  160. 

ATTORNEY. 

fee  may  be  allowed  in  justice  court,  when,  36. 

in  U.  S.  supreme  court  cannot  withdraw  from  case,  when,  277. 

to  practice  in  supreme  court  of  the  U.  S.,  3. 

BAIL. 

criminal  cases  U.  S.  court  who  may  admit  to  bail  and  award 
supersedeas,  when,  98. 

any  district  or  circuit  judge  may  admit  to  bail,  when,  98. 

any  justice  of  the  U.  ,S.  supreme  court  may  admit  to  bail,  when,  90. 

justice  of  the  peace  may  admit  to  bail,  when,  43. 

U.  S.  supreme  judge  may  admit  to  bail  and  award  supersedeas, 
when,  90. 

BAILABLE  OFFENSE. 

justice  of  the  peace  may,  44. 

supersedeas  awarded,  prisoner  may  be  released  by  giving  bond,  434. 
BAR. 

demurrer  to  plea  in  bar  U.  S.  court,  77. 

BARRED. 

criminal  prosecution  barred  after,  in  state  court,  406. 

personal  injury  or  death  barred  after,  303. 

suit  barred  by  statute  must  be  raised  by  special  plea,  58. 

Writ  of  error  in  state  court  barred  after,  423. 


596 


INDEX 

(References  are  to  pages.) 


BELL. 

not  rung,  may  be  shown  when,  52. 

BILL  OF  EXCEPTIONS. 

affidavits  for  change  of  venue,  or  continuance  should  appear  in 
the  bill  of  exceptions  to,  341. 
circuit  court  to  appellate  court,  333. 
certificate  of  evidence  U.  S.  court,  187. 

controversy  as  to  what  it  should  contain,  the  trial  judge  to  de¬ 
cide,  84. 

criminal  case  in  U.  S.  court,  81. 
criminal  case,  state  court,  413. 

defense  not  made  in  the  lower  court  cannot  be  made  in  the  appel¬ 
late  court  246. 

dispute  as  to  what  should  be  incorporated  therein,  339. 
in  U.  S.  court  should  contain,  245. 
in  U.  S.  court  may  be  settled,  when,  246. 

madamus  will  lie  to  compell  a  judge  to  sign  a  bill  of  exception, 
when,  339. 

may’  be  filed  when  motion  for  new  trial  overruled,  84. 

may  be  stricken,  when.  339-41. 

may  be  signed  by  another  judge,  when,  341. 

presented  to  the  judge,  when,  338. 

time  for  filing  may  be  extended,  how,  340. 

U.  S.  court,  another  judge  may  sign,  122. 

what  it  should  show,  339. 

what  it  should  contain  in  dispute,  415. 

BILL  OF  PARTICULARS, 
in  justice  court,  34. 
the  object  of,  35. 

criminal  case  in  state  court,  purpose  of,  394. 

BINDING  OVER. 

the  justice  may  bind  over  to  grand  jury,  44. 

BOARD  OF  EXAMINERS. 

to  examine  applicants  for  the  bar,  18. 

BOND. 

appeal  bond  is  not  void  because  of  some  technicality,  122. 
appearance  bond,  criminal  case  in  U.  S.  court,  93. 
appearance  bond,  in  U.  S.  district  court,  68,  69. 
appearance  bond,  form  of  in  U.  S.  court,  (injunction),  176. 
before  certiorari  will  issue  a  bond  must  be  filed,  41. 
bound  over  to  grand  jury,  justice  should  fix  bond,  when,  44. 
cash  deposit.  Certificate  in  lieu  of  cost  bond,  250. 
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BOND — Continued. 

criminal  proceedings  the  justice  may  take  bond,  43. 
filing  petition  and  bond  for  removal  in  U.  S.  court,  does  not,  198. 
for  appearance  in  criminal  cases  in  state  court,  conditions  there¬ 
in,  396. 

Form  of  cost  bond  in  U.  S.  court,  252. 
in  attachment  proceedings,  36. 

in  criminal  case,  State  court,  not  void  for  want  of  form,  396. 
in  criminal  case  to  be  delivered  to  clerk  of  court,  when,  396. 
injunction  bond,  suit  may  be  filed  on  while  suit  is  pending,  151. 
in  U.  S.  court  civil  suit,  59. 

in  U.  S.  court,  may  make  cash  deposit,  when,  61. 
justification  of  surety  in  U.  S.  court,  253. 
justification  of  surety  on,  142. 
required  in  U.  S.  court  of  appeals  U.  S.  courts,  62. 
supreme  court  of  the  U.  S.  may  fix  bond,  when,  90. 
surety  on  a  bond,  how  discharged,  122. 
to  appeal.  A  cash  deposit  in  lieu  thereof,  61. 
to  appeal  a  criminal  case  U.  S.  court  must  be  filed,  where,  85. 
to  appeal  and  assignment  of  errors  in  criminal  case  filed  in  appel¬ 
late  court,  when,  430. 

to  appeal  an  injunction  suit  in  U.  S.  court,  175. 
to  appeal  does  not  release  prisoner,  see  appearonce  bond,  87. 
to  appeal,  form  of  in  U.  S.  court,  85. 

to  appeal  from  a  circuit  court  to  appellate  court,  341. 

to  appeal  from  justice  court  to  be  filed,  when  and  where,  39. 
to  appeal  from  state  supreme  court  to  U.  S.  supreme  court,  382. 
to  appeal  in  U.  S.  court  must  accompany  writ  of  error,  249. 
to  appeal  in  U.  S.  court  must  be  filed,  when,  249. 
to  appeal  not  invalid  because  it  does  not,  122. 
to  appeal,  short  form  of  in  TJ.  S.  court,  86. 

to  appeal  U.  S.  court  may  be  filed  six  months,  when,  16. 

to  appeal  from  U.  S.  court  of  appeals  to  U.  S.  supreme  court,  110, 
274. 

to  appeal,  not  required  of  U.  S.  government,  when,  122,  123. 
to  appear  when  wanted,  U.  S.  court  (appearance  bond),  93. 
to  pay  costs  of  appeal  does  not  release  the  prisoner,  see  appearance 
bond,  111. 

to  pay  costs  of  appeal,  criminal  case,  circuit  court  to  appellate 
court,  419. 

to  remove  bond  must  be  filed  in  apt  time,  204. 
to  remove  from  state  court  to  federal  court,  194-5. 
when  defendant  bound  over  to  appear  before  grand  jury,  394. 
when  defendant  indicted  to  appear  for  trial,  394. 
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BRIEF. 

and  abstract  and  the  number  to  be  filed  in  supreme  court,  when, 
372. 

and  abstract  in  the  appellate  court  may  be  stricken  from  files, 
when,  349. 

and  abstract  to  be  filed  in  the  appellate  court,  when,  429. 
and  abstract  of  record  in  appellate  court,  343. 
in  U.  ,S.  supreme  court,  number  of  copies,  when  must  be  filed,  277. 
in  U.  S.  supreme  court,  when  appeal  from  state  supreme  court,  389. 
number  of  copies  of  abstracts  and  briefs  to  be  filed  in  appellate 
court  and  when,  349. 

of  defendant  in  error  U.  S.  court  of  appeals,  the  number  and  when 
filed,  102. 

of  plaintiff  in  error  in  U.  S.  court  of  appeals,  when  filed  and  the 
number,  102. 

to  be  filed  in  U.  S.  court  of  appeals  (the  number),  when,  102. 
BYSTANDERS. 

may  be  called  in  U.  S.  court  to  fill  the  panel,  when,  122. 

CAPIAS  AD  RESPONDENDUM, 
in  U.  ,S.  court,  67. 

in  U.  S.  court  of,  68. 

CAPITAL  CRIME. 

U.  S.  court  of  appeals  has  no  jurisdiction,  10. 
in  U.  S.  court,  district  court  has  jurisdiction,  14. 

U.  S.  district  court  has  jurisdiction,  67. 
in  U.  S.  court  two  defendants  may  be  tried,  how,  71. 

in  U.  S.  court,  appeal  lies  direct  to  supreme  court,  85. 

in  U.  S.  court,  appeol  lies  direct  to  U.  S.  supreme  court,  90. 
in  U.  S.  court,  appeal  direct  to  supreme  court,  122. 

CARS. 

city  ordinance  mentioning  cars  includes  engines,  53. 

any  car  includes  a  steam  shovel  or  locomotive,  53. 

and  locomotive  engine  synonymous  in  city  ordinance,  293. 

Act  of  congress,  referring  to  coupling  appliance,  construed,  293. 

CASES. 

of  which  justice  of  the  peace  has  jurisdiction,  32. 
not  made  final  in  U.  ;S.  court  of  appeals,  appeal  will  lie  to  U.  S. 
supreme  court,  when,  7. 

CASH  DEPOSIT. 

security  in  lieu  of  bond,  61. 

may  take  place  of  appeal  bond,  61. 

in  lieu  of  bond,  form  of  in  U.  S.  court,  86. 
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CASH  DEPOSIT — Continued. 

as  security  for  costs  in  U.  S.  court,  250. 

in  lieu  of  bond  to  appeal  from  state  supreme  court  to  U.  S.  su¬ 
preme  court,  383. 

form  of  in  state  court,  in  lieu  of  bond,  420. 

CAUSE  REVERSED. 

in  appellate  court.  Notice  of  filing  of  remanding  order,  359. 

CERTIFICATE  OF  CLERK. 

U.  S.  court  of  appeals,  certiorari,  120. 

state  supreme  court,  writ  of  error  from  U.  S.  supreme  court,  387. 
supersedeas,  writ  of  error,  433. 

CERTIFICATE  OF  EVIDENCE. 

bill  of  exceptions,  U.  S.  court,  187. 
injunction  suit  U.  S.  court,  187. 

CERTIFICATE  OF  IMPORTANCE. 

municipal  court  of  Chicago,  granted  in,  27. 
to  procure  in  U.  ,S.  court  of  appeals,  99. 
denied  in  U.  S.  court  of  appeals,  104. 
form  of  in  U.  S.  court  of  appeals,  106. 
in  U.  S.  court  of  appeals,  must  show,  107. 
refused  by  U.  S.  court  of  appeals,  115. 

U.  S.  circuit  or  district  court,  232. 

when  jurisdiction  is  involved  in  the  U.  S.  court,  234. 

in  U.  S.  court  of  appeals,  263. 

in  the  appellate  court,  to  appeal,  369. 

in  appellate  court,  act  of  1909,  529. 

appellate  court  allowed  by,  530. 

form  of  in  appellate  court,  530. 

proceedings  in  U.  S.  court  of  appeals  to  appeal  to  U.  S.  supreme 
court,  538. 

in  appellate  court,  question  of  law  only  will  be  considered  in 
supreme  court,  541. 

CERTIFICATE  OF  INSTRUCTION. 

May  be  granted  by  U.  S.  court  of  appeals,  when,  7. 
or  proportions  of  law  in  U.  jS.  court  of  appeals,  105. 
in  U.  S.  court  of  appeals,  263. 

CERTIFICATE  OF  JUDGE. 

of  U.  S.  court  essential,  when,  13. 

U.  S.  court  of  appeals  to  remand  the  cause,  267. 

CERTIFYING. 

jurisdiction  of  U.  S.  court  to  U.  S.  supreme  court,  264. 
questions  by  U.  S.  court  of  appeals,  116, 
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CERTIORARI. 

may  issue  from  U.  S.  supreme  court  to  court  of  appeals,  7. 

U.  S.  court  of  appeals  may  issue  certiorari,  when,  14. 
the  supreme  court  of  Illinois  may  issue,  when,  18. 
circuit  court  may  award  the  writ  of  certiorari  to  an  inferior  court, 
22. 

supersedeas,  appeal,  39. 

if  the  time  for  appeal  in  justice  court  has  expired,  certiorari,  40. 
limitations  in  justice  court,  40. 
what  petition  for  must  show,  40. 

Petition  for,  form  of  appeal  from  justice  court,  40. 
by  whom  allowed,  time  for  appeal  in  justice  court  having  expired, 
41. 

When  justice  of  the  peace  served  by  certiorari,  42. 
circuit  court  to  justice  court  procedure,  40. 
when  filed,  in  justice  or  circuit  court,  40. 

or  writ  of  error  out  of  U.  S.  supreme  court  in  criminal  case,  when, 

88. 

supreme  court  may  review  a  case  by,  when,  88. 
the  U.  S.  supreme  court  may  bring  a  case  to  it  for  review, 99. 
proceedings  in  U.  S.  court  of  appeals  and  supreme  court,  104. 
will  lie  from  U.  S.  supreme  court  to  U.  S.  court  of  appeals,  when, 
105. 

will  issue  from  U.  S.  supreme  court  to  U.  S.  court  of  appeals,  when, 
108. 

U.  S.  court  of  appeals,  record  made  up,  114. 

proceedings  in  U.  S.  supreme  court,  record,  from  U.  S.  court  of 
appeals,  114. 

in  U.  S.  supreme  court  letter  of  instruction  from  clerk,  119. 

U.  S.  supreme  court  certificate  of  clerk  of.  U.  S.  court  of  appeals, 
117. 

petition  for  in  U.  jS.  supreme  court,  117. 
order  granting  by  U.  S.  supreme  court,  118. 
in  U.  S.  supreme  court,  brings  up  the  entire  case,  118. 
in  U.  S.  supreme  court — where  two  courts  of  appeals  make  different 
holdings,  118. 

in  U.  S.  supreme  court,  order  granting  writ,  118. 
writ  of  in  U.  S.  supreme  court,  119. 
form  of  writ  issued  by  U.  S.  supreme  court,  119. 
out  of  U.  S.  supreme  court,  certificate  of  clerk  of  court  of  appeals, 
120. 

letter  of  clerk  of  U.  S.  supreme  court,  121. 

contempt  proceedings  in  U.  S.  court  may  be  reviewed  by  certiorari, 
164. 

petition  for  U.  S.  court,  removal  cause,  213. 
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CERTIORARI — Continued. 

for  removal  of  a  cause  from  a  state  court,  215. 
to  state  court,  marshall’s  return,  216. 

will  not  issue  to  state  court  unless  cause  is  removable,  217. 

U.  S.  supreme  court  may  review  by,  when,  266. 
case  brought  to  U.  ,S.  supreme  court  by  writ  of  error  and  certi¬ 
orari,  270. 

out  of  U.  S.  court  to  U.  S.  court  of  appeals,  278. 
in  U.  S.  supreme  court,  letter  of  clerk,  280. 
writ  of  U.  S.  supreme  court  to  U.  S.  court  of  appeals,  281. 
in  U.  S.  supreme  court  when  record  of  court  of  appeals  incomplete, 
281. 

petition  for  in  U.  S.  supreme  court,  282. 
order  allowing  in  U.  S.  supreme  court,  284. 
writ  out  of  U.  S.  supreme  court  to  U.  S.  court  of  appeals,  284. 
proceedings  in  the  appellate  and  supreme  courts,  supersedeas,  354. 
petition  for  in  appellate  court,  354. 
writ  of,  barred  after  six  months  unless,  356. 
proceedings,  motion  to  dismiss  in  appellate  court,  357. 
writ  of,  should  be  quashed,  when,  358. 
writ  of  in  supreme  court  under  act  of  1909,  529. 
proceedings  in  state  supreme  court;  assignment  of  errors,  534. 
writ  of  in  state  supreme  court,  535. 
in  state  supreme  court,  application  for,  536. 
to  be  applied  for  in  state  supreme  court,  within,  546. 
proceedings  in  U.  S.  supreme  court,  to  review  a  final  judgment  in 
U.  S.  court  of  appeals,  540. 

in  state  supreme  court  only  questions  of  law  will  be  considered, 
541. 

CHALLENGES. 

peremptory,  civil  suit  in  U.  S.  and  state  court,  62. 

in  a  criminal  case  and  civil  case  U.  S.  court,  78. 

in  U.  S.  court  after  district  attorney  has  made  his  statement,  91. 

of  a  jury  in  the  criminal  case  in  U.  S.  court,  too  late,  when,  91. 

of  jurors,  number  of,  238. 

of  jurors,  number  of  in  state  court,  323. 

number  of  premptory  challenges,  criminal  case,  state  court,  406. 
CHANCERY. 

service  on  non-resident  defendants,  24. 

in  U.  S.  court,  appeal  is  to  be  made,  law  cases,  writ  of  error,  89, 
167,  272. 

exceptions  to  findings  in  decree  in  U.  S.  court,  171. 
injunction  suit,  petition  to  appeal,  172. 

or  equity  proceedings  in  U.  S.  court,  order  allowing  appeal,  174. 
record  of  in  U.  S.  court,  187. 

U.  S.  court,  style  of  cause  to  appeal,  189. 
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CHANGE  OF  VENUE, 
in  Justice  court,  35. 

CHICAGO. 

justice  of  the  peace  abolished,  24,  25. 
municipal  court  of,  25. 

CHIEF  JUSTICE. 

of  U.  S.  supreme  court,  salary  of,  3. 
of  municipal  court  of  Chicago,  salary,  25. 

CIRCUIT  COURT. 

and  superior  court  have  concurrent  jurisdiction,  21. 
jurisdiction,  22. 

terms  of  circuit  and  superior  court  of  Cook  county,  22. 
may  award  the  writ  of  certiorari  to  an  inferior,  when,  22. 
has  concurrent  jurisdiction  with  the  county  court,  when,  22. 
proceedings  in  law  and  chancery,  24. 

jurisdiction  concurrent  with  criminal  court  of  Cook  county,  24. 
service  may  be  had  on  the  defendant  in  the  county,  24. 
in  Cook  county,  the  jurisdiction  of  the  criminal  court  of  Cook 
county  concurrent,  24. 

and  the  criminal  court  of  Cook  county  and  circuit  courts  concur¬ 
rent  jurisdiction,  25. 
in  Cook  county,  terms  of,  25. 

jurisdiction  of  county  court  concurrent,  when,  29. 
jurisdiction  appellate  in  will  contest,  30. 
appeal  from  probate  court  to  circuit  court,  when,  31. 
judgment  appealed  from  justice  court,  plaintiff  may  file  an  ad* 
tional  claim,  34. 

jurisdiction  concurrent  with  district  in  criminal  cases,  when,  67. 
to  appeal  to  appellate  court,  form  of  writ  of  error,  351. 

CIRCUIT  COURT  U.  S. 

appeal  lies  from  district  and  circuit  direct  to  U.  S.  supreme  court, 
when,  4. 

and  district  courts  of  the  United  States,  10. 
appeal  will  lie  to,  10. 
jurisdiction  of,  13,  14. 

the  appeal  from  a  district  to  a  U.  S.  circuit  court  taken  away 
by,  13. 

Writ  of  error  to  issue  in  court  where  case  was  tried,  14. 
writ  of  error  limited  to,  15. 
as  courts  of  equity  always  open,  16. 

or  district  court,  U.  S.,  assignment  of  errors  to  be  filed,  16. 
on  appeal  from  circuit  court  findings  are  binding  on  U.  S.  court  of 
appeals,  62. 
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CIRCUIT  COURT.  U.  S—  Continued. 

writ  of  error  or  appeal  limited  to,  62. 

and  district  courts  of  the  U.  S.,  poor  person  not  required  to  file 
bond,  63. 

or  district  court,  criminal  case  may  be  remitted  to  the  district 
court,  72. 

trial  proceedings  in  district  or  circuit  courts,  U.  S.,  78. 
bond  to  appeal  to  U.  S.  court  of  appeals  criminal  case,  85. 
may  allow  writ  of  error  in  criminal  cases,  98. 
district  court  of  the  U.  S.,  record  should  contain;  criminal  case, 
99. 

time  in  which  to  appeal  to,  122. 

or  district  court,  U.  S.,  procedure  therein,  236. 

CIRCUIT  COURT  OF  APPEALS,  U.  S. 

created  to  relieve  U.  S.  supreme  court,  5. 
not  to  affect  appeals  from  state  court,  5. 
causes  remanded  to,  5. 
circuit  court  of  appeals  jurisdiction,  7. 
appeal  to  U.  S.  supreme  court,  when,  7. 

U.  S.  supreme  justices  assigned  to  circuits,  8. 

has  no  jurisdiction  of  a  capital  crime,  10. 

has  no  original  jurisdiction;  jurisdiction  appellate,  10. 

writ  of  certiorari  will  issue,  when,  14. 

writ  of  error  to  circuit  or  district  limited  to,  15. 

does  not  review  the  facts,  62. 

proceedings  to  appeal  to  U.  S.  supreme  court,  104. 

U.  S.  court  of  appeals,  cause  remanded  to  U.  S.  district  or  circuit 
court,  263. 

CIRCUIT  JUDGES. 

selected  by  supreme  court  for  appellate  duty,  20. 

superior  court  judges  of  Cook  county,  21. 

outside  the  county  of  Cook,  21. 

salary  of  a  circuit  judge,  22. 

and  superior  judges  may  interchange,  22. 

may  interchange  with  a  city  court  judge,  23. 

CIRCUIT  JUDGES,  U.  S. 

associated  with  district  judges  in  U.  S.  court,  8. 
a  judge  of  the  U.  S.  court  of  appeals,  salary,  9. 
and  district  judge  cause  the  decision  of  governs,  11,  122. 
circuit  means  a  judge  of  the  U.  |S.  court  of  appeals,  11. 
sitting  with  two  district  judges  on  the  court  of  appeals,  11. 
of  a  district  (U.  S.)  may  act  as  district  judge,  17. 
sitting  with  district  judge,  123. 
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CIRCUMSTANTIAL  EVIDENCE. 

criminal  case  may  be  proved  by,  78. 

CITATON. 

in  U.  S.  court  returnable  in  thirty  days,  95. 

in  U.  S.  court,  or  notice  to  defendant,  where  filed,  95. 

form  of  in  U.  S.  court,  criminal  case,  95. 

form  of  appealing  from  U.  S.  court  of  appeals  to  U.  S.  supreme 
court,  111. 

for  defendant  in  error  to  appear  at  Washington,  111. 
in  U.  S.  court,  affidavit  of  service,  112. 

issued  out  of  U.  S.  supreme  court  to  U.  |S.  court  of  appeals,  119. 
restraining  order,  U.  S.  court  to  state  court,  212. 

U.  S.  court  to  state  court,  218. 

form  of  in  U.  S.  court,  to  appear  in  U.  S.  court  of  appeals,  256. 
or  notice  to  defendant  in  U.  S.  court  of  appeals,  275. 
writs  of  error  and  appeal  in  U.  S.  court,  returnable  to,  275'. 
or  notice  to  defendant,  when  appealing  from  a  state  court  to  U.  S. 
supreme  court,  387. 

form  of  to  appeal  from  state  court  to  U.  S.  supreme  court,  448. 
and  writ  of  error  may  be  amended  in  U.  S.  court,  when,  452. 

CITIZENSHIP. 

jurisdiction,  U.  |S.  court,  46. 

cannot  be  acquired  in  Illinois  by  one  who  transacts  his  business 
and  boards  in  Missouri,  47. 

Diversity  of  in  U.  S.  court,  189,  199,  220. 
aliens,  what  petition  for  removal  must  show,  200. 
of  trustee  governs  in  question  of  removal,  229. 
in  U.  S.  court.  Removal,  partnership  nor  a  joint  stock  company  is 
citizen,  230. 

right  to  remove  citizenship  of  guardian  governs,  230. 

CITY  COURTS. 

jurisdiction  of  a  city  court,  22. 
procedure  same  as  circuit  court,  23. 

judge  may  interchange  with  a  circuit,  county,  probate  and  su¬ 
perior  court  judge,  23. 
salary  of  the  judge  of  a  city  court,  23. 
jurisdiction  is  limited,  23,  27. 

may  not  send  its  process  into  another  county,  23,  24. 

jurisdiction  limited  in  criminal  cases,  23. 

has  no  jurisdiction  to  try  an  election  contest,  23. 

legislature  has  power  to  establish,  24. 

proceedings  in  law  and  chancery,  24. 

service  may  be  had  on  the  defendant  in  the  city,  24. 

appeal  will  lie  from  a  justice  of  the  peace  to  city  court,  when,  39. 
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CITY  EMPLOYEES. 

wages  not  subject  to  garnishment,  39. 

CITY  ORDINANCES. 

violation  of,  not  a  criminal  proceeding,  27. 
car  and  locomotive  engine  synonymous,  293. 
certified  copy  of  a  city  ordinance  sufficient,  297. 
and  statute,  pleading,  297. 

CIVIL  SUIT. 

in  a  Uuited  States  court,  45. 

third  count  of  declaration  based  on  act  of  Congress,  53. 

U.  S.  court,  number  of  challenges,  78. 
personal  injury,  in  state  court,  287. 

CLERK. 

of  the  U.  S.  circuit  court,  10. 
of  the  U.  S.  district  court,  10. 

COMMITMENT. 

judge  may  commit  for  violating  an  injunction,  149. 

COMMON  CARRIERS. 

safety  appliances  act  applies  to  an  empty  car,  53. 
third  count  of  declaration  based  on  act  of  Congress,  53. 

COMMON  LAW  ACTIONS. 

tried  by  jury  in  U.  S.  court  of  appeals  will  not  review  the  facts,  62. 
COMPLAINT. 

filing  of  complaint  in  justice  court,  43. 

CONCURRENT  JURISDICTION. 

the  circuit  court  and  superior  court  have  concurrent  jurisdiction, 

22. 

criminal  court  of  Cook  county  and  circuit  court,  24. 
the  criminal  court  of  Cook  county,  the  superior  court  and  circuit 
court  have  concurrent  jurisdiction,  25. 
county  court  and  justice  of  the  peace,  when,  28. 

U.  S.  courts  have,  with  state  courts,  when,  49. 
of  circuit  and  district  courts  of  U.  S.  in  all  criminal  cases  except, 
67. 

CONDITIONAL  JUDGMENT. 

in  a  justice  of  the  peace  court,  37. 

CONGRESS. 

gives  poor  persons  right  to  sue,  62. 
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CONSTABLES. 

justices  of  the  peace  and  police  magistrates,  31. 
the  number  of  constables  and  justices  of  the  peace,  31. 
and  justices — election  for,  32. 

and  justices  of  the  peace,  limit  in  the  number,  32. 
no  one  except  a  constable  entitled  to  fees,  when,  36. 
schedule  filed,  duty  of  constable  to  release  exempt  property,  36. 

CONSOLIDATION  OF  CLAIMS, 
in  justice  court,  when,  35. 

not  required  when  it  will  deprive  justice  of  the  peace  of  juris¬ 
diction,  36. 

CONSTITUTIONAL  QUESTION. 

involved,  the  state  supreme  court  will  assume  jurisdiction,  18. 
involved,  appeal  lies  direct  to  U.  S.  supreme  court,  91. 
involved  in  U.  S.  court  proceedings,  91. 

CONTEMPT. 

petition  should  name  the  parties  to  be  attached,  and  the  specific 
acts  when  and  where  committed,  159. 
attachment  for  contempt,  160. 
of  court  is  specific  criminal  case,  161. 
form  of  order  for  arrest  for,  161. 

a  person  cannot  be  arrested  outside  of  the  district,  162. 

U.  S.  court,  return  of  marshall,  162. 

order  fixing  day  for  hearing,  162. 

proceedings  to  try  one  for  contempt,  163. 

who  may  be  punished  for  contempt  of  court,  163-4. 

punishment  rests  in  the  discretion  of  the  judge,  164. 

U.  S.  court  may  be  reviewed  in  by  certiorari,  164. 
in  U.  S.  court  may  be  a  criminal  proceeding,  when,  165. 
proceeding  U.  S.  court,  proposition  of  law,  when,  166. 
in  U.  S.  court,  appeal  or  writ  of  error,  180. 
proceeding  U.  S.  court  criminal,  when,  182  189. 

CONTINUANCE. 

error  to  refuse  continuance  in  criminal  case  in  U.  S.  court,  when, 
90. 

failure  to  grant  in  criminal  case,  U.  jS.  court,  reversible  error, 
when,  90. 

affidavit,  form  of  in  U.  S.  court,  237. 

denied  in  U.  S.  court  when  opposite  party  will  admit  what,  238. 

will  not  be  granted  in  federal  court,  when,  238. 

motion  and  affidavit  for,  320. 

granted,  opposite  party  may  admit,  322. 

affidavit  for  criminal  case,  state  court,  404. 
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CONTRIBUTORY  NEGLIGENCE, 
plea  in  U.  S.  court,  57. 
matter  of  defense  in  U.  S.  court,  58. 
matter  of  defense  in  U.  S.  Court,  236. 
plea  of  in  federal  court,  236. 

act  of  Congress  involved,  U.  S.  court  of  appeals,  262. 
and  assumed  risk,  act  of  Congress  and  state  statute,  295. 

COOK  COUNTY. 

number  of  circuit  and  superior  judges,  21. 
criminal  court,  when  created,  24. 

terms  of  court,  in  the  circuit,  superior  and  criminal  courts,  25. 
municipal  court  act  requiring  Cook  county  to  pay  expense  of 
jurors,  27. 

CORPORATION. 

may  be  served,  how,  34n. 

of  another  state  to  be  a  non-resident  in  U.  S.  court,  46. 

is  not  a  citizen  of  a  state,  46. 

created  by  laws  of  a  state  ,46. 

deemed  a  citizen  of  state  creating  it,  47. 

of  which  receiver  appointed  organized  under  the  laws  of  the  U.  S. 

presents  a  federal  question,  48. 
a  citizen,  created  how,  201. 

organized  in  more  than  one  state,  removal  denied  when,  202. 
organized  under  the  laws  of  the  U.  S.,  a  receiver  thereof  may  re¬ 
move  into  the  federal  court,  when,  203. 

COST  BOND. 

bond  to  pay  costs,  form  of,  U.  jS.  court,  59. 
cash  deposit  in  lieu  of  bond,  form  of,  61. 
form  of  in  U.  S.  court,  252. 
non-resident,  when,  316. 
motion  for  in  state  court,  317. 

form  of,  to  appeal  criminal  case  to  appellate  court,  419. 

COUNSEL. 

Disagreement  of  counsel  as  to  what  should  go  into  bill  of  ex¬ 
ceptions,  84. 

COUNT  OF  DECLARATION. 

general  count  may  prove  what,  52. 

one  good  count  sufficient  in  U.  S.  court,  71. 

COUNTER  AFFIDAVIT. 

showing  that  plaintiff  is  solvent,  320. 

COUNTIES. 

comprising  districts  in  Illinois,  U.  S.  court,  12. 
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COUNTY  COURTS. 

concurrent  jurisdiction  with  justice  of  the  peace,  when,  28. 
appeals  to,  28,  29. 

has  concurrent  jurisdiction  with  circuit  court,  when,  22,  29. 
procedure  therein,  29. 

jurisdiction  of  county  court;  probate,  when,  29. 
probate  terms,  29. 
change  in  law  terms,  30. 

has  exclusive  original  jurisdiction  in  probating  a  will,  30. 

COUNTY  EMPLOYES. 

wages  not  subject  to  garnishment,  39. 

COUNTY  JUDGE. 

may  interchange  with  a  city  court  judge,  23. 
term  four  years,  28. 
compensation,  30. 

may  interchange  with  probate  judges,  30,  31. 

COUPLING  OP  RAILROAD  CARS, 
act  of  Congress  construed,  293. 

COURTS. 

the  supreme  court  of  the  United  States,  3. 

United  States  circuit  court  of  appeals,  6. 
terms  of  court  held  by  U.  S.  court  of  appeals,  6. 
district  and  circuit  courts  of  the  U.  S.,  10. 

U.  S.  court  in  the  three  districts  in  Illinois,  12. 

U.  S.  courts  as  courts  of  equity,  16. 

below,  interfering  with  supreme  court,  certiorari  will  lie,  18. 
legislature  has  power  to  establish  city  courts,  24. 
municipal  court  of  Chicago  a  court  of  record,  25'. 

U.  S.,  district  and  circuit  concurrent  jurisdiction  in  criminal  cases 
except  capital,  67. 

power  to  punish  for  contempt  of  court,  when,  163-4. 

acts  creating  the  U.  S.  court  of  appeals,  167. 

certificate  of  importance  in  U.  S.  district  or  circuit  court,  232. 

judicial  notice,  when,  298. 

proceedings  in  trial  court,  when,  323. 

denial  of  right  of  jury  trial,  325. 

CRIMES. 

statute  limits  prosecution  to  state  court,  406. 

CRIMINAL  AND  PATENT  LAWS, 
of  the  U.  S.,  105. 
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CRIMINAL  CASE. 

the  United  jStates  not  permitted  to  sue  out  a  writ  of  error  in  a 
criminal  case,  5. 

the  court  of  appeals  of  the  U.  S.  has  power  to  admit  to  bail,  when, 

8. 

in  U.  S.  court  may  be  sent  from  circuit  to  district  court,  10. 

in  U.  S.  court  may  be  sent  from  district  to  circuit  court,  10 

in  United  States  court,  indictment,  14. 

city  court,  the  indictment  must  allege,  23. 

jurisdiction  of  municipal  court,  no  jurisdiction,  when,  27. 

appeal  from  county  court,  28 

in  justices  court,  43. 

defendant  may  demand  a  jury,  43. 

U.  S.  court,  one  good  count  of  an  indictment  sufficient,  71. 

U.  S.  court  to  indict  in,  twelve  grand  jurors  must  concur,  72. 

U.  S.  court,  defendant  may  be  found  guilty  of  a  lesser  offence,  72. 
in  U.  S.  court  may  be  sent  to  circuit  or  district  court,  72. 

U.  S.  court,  defendant  may  be  prosecuted,  how,  72. 

U.  S.  court,  error  for  judge  to,  73. 

U.  S.  court  disagreement  of  jury,  76. 
in  U.  jS.  court,  number  of  challenges,  78. 

U.  S.  court,  challenges,  78. 

U.  S.  court,  trial  proceedings,  79. 

U.  S.  court,  motion  for  new  trial,  79. 
motion  for  new  trial  in  U.  S.  court,  79. 

U.  S.  court,  bill  of  exceptions,  81. 

U.  S.  court,  motion  in  arrest  of  judgment,  81. 

U.  S.  court,  record  must  show  sentence,  81. 

U.  S.  court,  bill  of  exceptions,  81. 

U.  S.  court,  court  of  appeals  has  no  jurisdiction  of  a  capital  of¬ 
fense,  85. 

in  U.  S.  district  court;  writ  of  error  is  made  to  obtain  review,  89. 
U.  S.  court,  no  appeal  for  the  government,  90. 
in  U.  |S.  court,  failure  to  grant  a  continuance,  90. 

U.  S.  government  may  not  appeal,  90. 

U.  S.  court,  defect  in  record  cured  by  recital  in  bill  of  exceptions, 
90. 

U.  S.  court,  duty  of  government  to  prove,  91. 

U.  S.  court,  form  of  citation,  95. 

U.  S.  court,  what  judge  may  allow  writ  of  error,  98. 
judgment  final  in  U.  S.  court  of  appeals  procedure,  99. 
record  in  U.  S.  court,  99. 

in  U.  S.  district  or  circuit  court,  record,  proceedings,  99. 
record  should  show  conviction  and  sentence,  101. 
in  U.  S.  court,  record  should  contain,  101. 

—39 
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CRIMINAL  CAjSE — Continued. 

judgment  in  U.  S.  court  of  appeals  is  final,  115. 
contempt  of  court,  jury  trial,  when,  161. 
procedure,  state  court,  391. 

state  court,  sixteen  members  of  grand  jury  must,  394. 
in  state  court,  purposes  of  bill  of  particulars,  394. 
state  court,  bond  not  void  for  want  of  form,  396. 
no  person  compelled  to  give  evidence  against  himself,  397. 
state  court,  plea  of  misnomer,  399. 

state  court,  form  of  replication  to  plea  of  misnomer,  401. 

State  court,  selection  of  a  jury,  continuance,  404. 
affidavit  for  continuance,  counsel  may  admit,  404. 
premptory  instruction,  state  court,  405. 
right  of  trial  by  jury  in  state  court,  405. 
motion  for  new  trial,  state  court,  408. 

state  court,  question  of  preponderance,  subject  to  review,  when,  410. 
effect  when  defendant  found  guilty  of  a  lesser  offense,  410. 
one  indicted  for  murder,  found  guilty  of  manslaughter,  effect  of, 
when  new  trial  granted,  410. 
state  court,  judgment  and  sentence,  412. 
appealable  to  appellate  court  or  supreme  court,  when,  412. 
state  court,  to  appal,  writ  of  error,  mode,  413. 
state  court,  jurisdiction  of  lower  court  pending,  writ  of  error,  415. 
state  court,  when  prisoner  under  sentence  of  death,  417. 
other  than  death,  writ  of  error  issue  of,  course,  418. 
in  state  court,  record,  appellate  court,  426. 

an  appeal  allowed  from  the  appellate  court  to  supreme  court  by 
the  constitution,  427. 

in  state  court,  writ  of  error  is  the  mode,  427. 
state  court,  writ  of  error  stays  proceedings  in  the  court  below,  428. 
record,  assignment  of  errors  and  bond  filed  in  appellate  court, 
when,  430. 

state  court,  record  filed  with  praecipe  for  writ  of  error,  430. 
to  appeal  from  the  appellate  to  the  supreme  court,  430. 
supersedeas  indicates  what,  434. 
record  in  supreme  court,  435. 

record,  assignment  of  errors  and  bond  filed  in  supreme  court, 
when,  436. 

U.  S.  supreme  court,  no  costs  required  in  a  death  case,  when,  438. 
has  precedence  in  U.  S.  supreme  court,  439. 

U.  S.  supreme  court,  appealed  from  state  court,  the  federal  ques¬ 
tion,  must,  440. 

U.  S.  supreme  court,  where  the  penalty  is  death,  no  bond  re¬ 
quired,  447. 

appealed  from  state  court,  subject  to  review  by  U.  S.  supreme 
court,  454. 
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CRIMINAL  COURT. 

of  Cook  county,  when  created,  24. 

of  Cook  county,  procedure  the  same  as  in  circuit  court,  24. 
of  Cook  county,  terms  of,  25. 

of  Cook  county,  the  superior  court  and  circuit  courts  have  con¬ 
current  jurisdiction,  24,  25. 

CRIMINAL  PROCEDURE. 

in  municipal  court  of  Chicago,  26. 
in  justice  court,  first  step  filing  of  the  complaint,  43. 
in  justice  court  defendant  may  demand  trial,  43. 
in  U.  S.  court,  65. 

U.  S.  court,  defendant  may  be  prosecuted,  where,  72. 

limitation  in  U.  S.  court,  78. 

judgment  filed  in  U.  S.  court  of  appeals,  88. 

U.  S.  court,  the  district  judge  may  admit  the  prisoner  to  bail, 
when,  98. 

judgment  in  U.  S.  court  of  appeals  final,  to  appeal,  how,  104. 
in  U.  S.  court,  form  of  bond  to  appeal  from  U.  S.  court  of  appeals 
to  U.  S.  supreme  court,  110. 
in  U.  S.  court,  contempt  is.  when,  180,  182. 

state  court,  defendant  may  give  appearance  bond  after  having 
been  indicted,  396. 

state  court,  condition  of  recognizance,  396. 
state  court,  prisoner  must  be  tried  within,  396. 
defendant  to  be  furnished  copy  of  indictment  and  list  of  wit¬ 
nesses,  when,  397. 

form  of  indictment,  state  court,  398. 
state  court,  motion  to  quash  indictment,  398. 
state  court,  plea  of  former  jeopardy,  401. 
state  court,  motion  in  arrest,  406. 

state  court,  when  defendant  in  jail  or  penitentiary,  415. 
laws  governing  in  state  court,  454. 

CROSS  ERRORS. 

must  be  attached  to  the  record,  when,  345. 
must  be  filed  when  in  the  supreme  court,  372. 

DAMAGES. 

Attachment  bond  liable  for  damages,  when,  36. 

Procedure  in  the  U.  S.  courts,  45'. 

In  case  of  death  occurring  outside  state,  injury  in  state,  291. 
DEAD  PERSON. 

Judgment  against  will  be  set  aside,  when,  332. 
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DEATH. 

Right  of  action  conferred  by  act  of  congress  does  not  survive  his, 
53. 

suit  therefor  limited  to,  58. 

occurring  outside  the  state,  suit  filed  in  state,  59. 
of  surety  does  not  terminate  the  bond  unless,  60. 

When  party  to  suit  in  the  U.  ,S.  court  dies,  the  representative  may 
be  substituted,  241. 

by  wrongful  act  occurring  in  state,  death  outside  state,  291. 
case  in  Illinois,  suit  limited  to,  303. 

of  plaintiff,  the  administrator  may  recover  for  what,  315. 

of  a  party  to  a  suit,  the  suit  does  not  abate,  356. 

of  a  party  to  a  suit  in  U.  S.  supreme  court,  389. 

sentence,  procedure  state  court,  when,  417. 

case  in  U.  S.  supreme,  no  cost  required,  when,  438. 

penalty,  no  bond  required  to  appeal  to  U.  S.  supreme  court,  447. 

DECLARATION. 

third  count  based  on  act  of  congress  in  a  civil  suit,  52. 
in  personal  injury  case,  50. 

in  personal  injury  when  act  of  congress  involved,  52. 

special  form  of  demurrer  in  U.  S.  court,  56. 

plea  of  the  general  issue  in  U.  S.  court,  57. 

amended,  reducing  the  ad  damnum,  removal  denied,  when,  231. 

form  of  in  state  court,  289. 

in  state  court  must  be  filed,  when,  289. 

in  a  personal  injury  suit  must  allege,  291. 

in  case,  count  based  on  the  act  of  congress,  292. 

count  based  on  state  safety  appliance  act,  railroads,  294. 

demurrer  to  in  state  court,  309. 

should  set  forth,  when,  311. 

DECREE. 

or  judgment  in  state  court  reviewable  in  U.  S.  supreme  court  by 
writ  of  error,  4. 

final  in  U.  S.  court  of  appeals,  when,  7. 

final  decree  making  injunction  perpetual,  U.  S.  court,  169. 

in  TJ.  S.  court,  exceptions  to,  171. 

DEFAULT. 

plead,  removal,  general  issue  state  court,  298. 
plaintiff  may  take  a  default,  when,  299. 
may  be  set  aside,  when,  300. 

DEFENDANT. 

Where  suit  filed  in  defendant’s  district  U.  S.  court,  49. 

Sued  in  a  district  where  he  does  not  reside,  49. 
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DEFENDANT — Continued. 

joined,  separable  controversy,  201. 

or  plaintiff  dying,  death  suggested  of  record,  how,  356. 

DEFEN1SE. 

of  contributory  negligence  raised  by  plea  in  U.  S.  court,  57. 
not  urged  in  the  lower  court,  may  not  be  urged  on  appeal,  83. 
not  relied  on  in  the  appellate  court  cannot  be  relied  on  in  the 
supreme  court,  350. 

DEFAULT. 

in  proceedings  before  a  justice  of  the  peace,  when,  37. 

DELAY. 

When  appeal  prosecuted  for  delay,  supreme  court  will,  373. 
DEMAND. 

when  necessary  to  recover  an  attorney’s  fee,  36. 
in  writing  before  garnishment  proceedings,  when,  37. 

DEMURRER. 

special  form  of  demurrer,  U.  S.  court,  civil  suit,  55. 

form  of  general  demurrer  in  U.  S.  court,  56. 

to  an  indictment  or  information,  U.  S.  court,  76. 

to  an  indictment,  U.  S.  court,  76. 

joinder  to  in  U.  S.  court,  77. 

to  a  plea  in  bar,  U.  S.  court,  77. 

to  an  indictment,  joinder  to  in  a  criminal  case,  U.  S.  court,  77. 

to  plea  in  bar,  criminal  case,  U.  S.  court,  77. 

to  declaration,  state  court,  309. 

special  form  of  in  state  court,  310. 

short  form  of,  311. 

general  and  special,  311. 

to  declaration  waived,  when,  315. 

to  plea  of  former  jeopardy,  state  court,  403. 

DENIAL. 

by  state  court  of  right  to  remove,  procedure,  207. 
the  plaintiff  is  a  non-resident,  320. 
by  courts  of  the  right  of  trial  by  jury,  325'. 

DEPOSIT  OF  CASH. 

in  lieu  of  a  bond,  when,  61. 

in  lieu  of  bond,  form  of  in  U.  ,S.  court,  86. 

cash  deposit  in  lieu  of  bond,  state  form  of,  420. 

DIMINUTION  OF  THE  RECORD. 

in  the  U.  S.  court,  suggestion  of,  when,  92. 

in  appellate  court,  affidavit  will  not  contradict  nor  support  the 
record,  lOOn. 
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DIMINUTION  OF  RECORD — Continued. 
in  U.  S.  court  of  appeals,  procedure,  102. 
in  U.  S.  court,  when,  217. 
diminution  of  record,  347. 
motion  for  denied,  when,  428. 

DISAGREEMENT. 

of  a  circuit  and  district  judge,  11. 
of  jury,  U.  S.  court  in  a  criminal  case,  76. 

DISMISS. 

cause  dismissed  in  U.  S.  court,  when  jurisdiction  is  lacking,  46. 
in  U.  S.  court,  suit  will  not  be  dismissed  when  amendment  will 
confer  jurisdiction,  48. 

U.  S.  court  will  dismiss  or  remand,  when,  224,  225. 
or  remand,  what  it  means  in  U.  iS.  court,  226. 

DISSOLUTION  OF  INJUNCTION. 

Form  of  motion,  142. 

DISTINCT  POINT  OF  LAW. 
in  U.  S.  court  of  appeals,  105. 

DISTRICTS. 

United  States  court,  number  of  in  each  state,  11. 
appellate  court  districts  in  Illinois,  19-21. 
municipal  court  of  Chicago,  number  of  districts,  25. 

DISTRICT  COURT,  U.  S. 

appeal  lieu  direct  to  U.  S.  supreme  court,  when,  4. 
and  circuit  courts  of  the  United  States,  10. 
or  circuit  court  of  the  U.  |S.,  appeal  will  lie  to,  10. 
of  Illinois,  number  of  judges  in  each,  12. 
special  terms  of.  12. 
jurisdiction  of,  13,  14. 

no  appeal  from  U.  S.  district  to  circuit  court,  13. 
when  divided  into  two  divisions,  15. 

or  circuit  court,  U.  S.,  writ  of  error  from  U.  S.  court  of  appeals 
limited  to,  15. 

or  circuit  court,  U.  S.,  assignment  of  errors  to  he  filed,  when,  16. 
appeal  or  writ  of  error  limited  to,  62. 

and  circuit  courts  of  the  U.  S.,  poor  person  may  sue  without  giving 
bond,  62. 

and  circuit  court,  jurisdiction  in  criminal  cases  concurrent  except, 
67. 

and  circuit  court  of  U.  S.  have  concurrent  jurisdiction  in  crim¬ 
inal  cases  except,  67. 

a  criminal  case  may  be  remitted  to  the  circuit  court,  72. 
trial  proceedings  in  circuit  or  district  court,  U.  S.,  78. 
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DISTRICT  COURT,  U.  S  —Continued. 

bond  to  appeal  in  a  criminal  case  to  court  of  appeals,  85. 
and  circuit  courts,  U.  S.,  appeal  lies  therefrom  to,  88. 

T. ho  may  allow  writ  of  error  in  criminal  cases,  98. 

or  circuit  court,  U.  S.,  record  should  contain  criminal  case,  99. 
time  in  which  to  appeal  to,  122. 

DISTRICT  JUDGE. 

associated  with  circuit  judges  in  U.  S.  court,  8. 

in  U.  S.  court  has  same  authority  as  a  circuit  judge,  when,  8. 

or  supreme  justice  allowed  his  expenses,  when,  10. 

ex  officio  circuit  judge,  11. 

holds  circuit  court,  11. 

to  sit  on  the  court  of  appeals,  when,  11. 

may  not  sit  on  the  court  of  appeals,  when,  11. 

and  circuit  judge  sitting  in  a  case,  11. 

when  sitting  as  a  member  of  the  court  of  appeals,  11. 

ex  officio  circuit  judge,  U.  S.  court,  16. 

a  circuit  judge  (U.  S.  court)  may  act  as  district  judge,  17. 

U.  S.  district  judge  may  allow  writ  of  error  in  a  criminal  case,  98. 
disability  of,  another  judge  may  sign  bill  of  exceptions,  122. 

and  circuit  judge,  the  decision  of  the  latter  governs,  123. 

DIVERSITY  OF  CITIZENSHIP. 

to  confer  jurisdiction  in  U.  S.  court,  46,  49. 
sufficient  to  make  a  prima  facie  case  of,  46. 
plea  to  jurisdiction  in  U.  S.  court,  55. 
must  be  tried  in  U.  S.  court,  200. 
right  of  removal  to  U.  S.  court,  205. 
to  remove  to  U.  S.  court,  228. 

DOCKET. 

of  justice  of  peace  not  contradicted  by  parol,  35. 

DOCKET  FEE. 

to  accompany  record  when  filed  in  U.  jS.  court  of  appeals,  101. 
to  accompany  record  wrhen  filed  in  U.  S.  supreme  court,  115,  120. 

DOMICILE. 

change  of  domicile  after  suit  filed  in  U.  S.  court,  48. 

DUPLICITY. 

In  pleading  reached  by  special  demurrer,  313. 

ELECTION. 

For  constables  and  justices,  32. 

EMPLOYER. 

required  to  pay  the  amount  of  exemptions,  when,  38. 

to  hold  wages  five  days  when  notice  of  garnishment  filed,  38. 


616 


INDEX 

(References  are  to  pages.) 


ENGINES. 

cars  in  a  city  ordinance  includes  a  locomotive  engine  or  steam 
shovel,  53. 

EQUITY. 

U.  S.  courts  of  equity  always  open  for,  16. 

U.  S.  court,  motion  may  be  made  for  contempt,  when,  17. 
order  dissolving  injunction,  146. 
proceedings,  motion  to  dissolve  injunction,  142. 
style  of  cause  in  U.  S.  court,  189. 

in  U.  S.  court,  appeal  will  lie  in  chancery  proceedings,  167-8. 
or  chancery,  U.  S.  court,  assignment  of  errors,  172. 
proceedings,  U.  S.  court,  petition  to  appeal,  172. 
or  chancery  proceedings  in  U.  S',  court,  order  allowing  an  appeal, 
174. 

or  chancery  case,  record  in  U.  S.  court,  187. 
cases  in  U.  jS.  court,  appeal  is  the  mode,  272. 

ERROR. 

procedure  municipal  court  on  writ  of  error,  28. 
for  presiding  judge  in  U.  S.  court  to,  73. 
in  criminal  case  in  U.  S.  court  for  the  judge  to,  73. 

Prejudicial  error  to  refuse  a  continuance  in  U.  S.  court,  when,  90. 

prejudicial  error  in  U.  S.  court  for  district  attorney  to,  90. 

assignment  of  in  U.  S.  court,  96. 

assignment  of  errors  in  U.  S.  court  rule  as  to,  96. 

petition  for  writ  of  error,  U.  S.  court,  criminal  case,  92. 

writ  of  error  in  U.  S.  court,  criminal  cases  may  be  allowed  by,  98. 

assignment  of  in  U.  S.  court  of  appeals,  108. 

assignment  of  U.  S.  court  in  injunction  suit,  172. 

assigned  in  U.  S.  court,  how,  247. 

assignment  of  in  U.  S.  court,  to  appeal  to  U.  S.  court  of  appeals, 
253. 

petition  for  writ  of  error  in  U.  S.  court,  269. 
assignment  of  errors  in  U.  S.  court  of  appeals,  273. 
assignment  of  errors  to  file  in  appellate  court,  334. 
and  cross  errors,  assignment  of  in  appellate  court,  346. 
and  cross  errors  must  be  filed  in  supreme  court,  when,  372. 
assignment  of  to  appeal  from  state  court  to  U.  S.  supreme  court, 
381. 

assignment  of  certiorari  proceeding,  state  supreme  court,  534. 
assignment  of  to  appeal  from  appellate  to  supreme  court,  370. 
assignment  of  criminal  case  to  appeal  from  appellate  court  to 
supreme  court,  434. 

assignment  of  to  appeal  from  state  supreme  court  to  U.  S.  supreme 
court,  443. 
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EVIDENCE. 

circumstantial  evidence  will  convict  in  U.  S.  court,  78. 

U.  S.  court  of  appeals  will  not  weigh  the  evidence,  91. 
what  is  admissible,  criminal  case  in  state  court,  404. 
incompetent  testimony  must  be  objected  to,  405. 

EXAMINERS. 

board  of  examiners  for  the  bar  meets  at,  19. 

EXCEPTIONS. 

bill  of,  criminal  case,  U.  S.  court,  81. 
must  be  taken,  when,  to  avail  on  appeal,  84. 
to  master’s  findings  in  U.  S.  court,  168. 

before  the  master  in  U.  S.  court  must  be  preserved,  how,  169. 

bill  of  in  U.  ,S.  court,  file  in  the  district  or  circuit,  243. 

to  findings  in  the  decree,  injunction  suit,  U.  S.  court,  171. 

bill  of,  circuit  court  to  appellate  court,  333. 

bill  of,  must  show,  339. 

bill  of  exceptions  to  the  judge,  338. 

to  be  taken  to  ruling  of  court,  409. 

bill  of,  criminal  case,  state  court.  413. 

bill  of  in  dispute  as  to  what  should  contain,  submitted  to,  415. 
EXECUTOR. 

citizenship  of  governs  in  removal  cases,  230. 

EXEMPTIONS. 

Person  entitled  to  exemptions,  36. 
no  exemption  allowed  when  claim  for  wages,  36. 
allowed  head  of  family,  when,  37. 
employer  obliged  to  pay  wages  exempt  when,  38. 

EXPARTE. 

restraining  order  may  be  granted,  135’. 

EXTENSION  OF  TIME. 

to  remove  from  state  court  to  U.  S.  court,  205. 

FACTS. 

agreed  statement  of  in  U.  S.  court,  272. 
as  found  by  state  court  binding  on  U.  S.  supreme  court,  3. 
findings  of  by  circuit  or  district  court  binding  on  U.  S.  court  of 
appeals,  62. 

findings  of  in  the  appellate  court,  when,  362. 
questions  of  fact  settled  by  appellate  court,  when,  373. 

FEDERAL  COURT. 

number  of  supreme  judges;  circuit  judges;  district  judges,  3,  6,  10. 
have  no  jurisdiction  except  as  is  conferred  by  constitution,  4. 
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FEDERAL  COURT — Continued. 

U.  S.  court  of  appeals  has  no  jurisdiction  of  appeals  from  state 
court,  5. 

causes  decided  by  the  U.  S.  supreme  court  remanded  to,  5. 

U.  S.  circuit  court  of  appeals,  when  created,  how  constituted,  6. 

for  all  practical  purposes  is  a  court  of  the  state,  11. 

districts  in  each  state,  11. 

districts  in  Illinois,  12. 

district  and  circuit  courts,  jurisdiction,  14. 

procedure  in  a  civil  suit,  45. 

jurisdiction,  citizenship,  46. 

irregularities  of  process  may  be  waived  by  entry  of  appearance, 
47. 

jurisdiction  governed  by  residence  of  administration,  48. 

circuit  and  district  courts  jurisdiction,  49. 

special  demurrer  to  declaration  in  civil  suit,  55. 

plea  to  the  jurisdiction  civil  suit,  55. 

form  of  general  demurrer,  56. 

plea  of  contributory  negligence,  57. 

contributory  negligence  as  a  mater  of  defense,  58. 

bond  in  civil  suit,  59. 

congress  gives  poor  person  right  to  sue,  60. 

cash  deposit,  form  of  in  lieu  of  bond,  61. 

a  person  may  not  appeal  without  giving  bond,  62. 

distnction  between  appeal  and  writ  of  e  rror,  63. 

judgment  in,  is  a  lien  upon,  same  as  a  judgment  in  state  court,  63. 

rule  as  to  liens  upon  property  in  the  district,  64. 

criminal  proceedings,  65. 

form  of  indictment,  66. 

form  of  motion  to  quash  indictment,  70. 

FEDERAL  QUESTION. 

must  have  been  considered  adversely  by  the  state  court,  6. 
receiver  appointed  by  a  federal  court  does  not  present  a  federal 
question,  when,  47. 

suit  against  receiver  of  national  bank  presents  a,  43. 
right  to  removal  when  corporation,  of  which  receiver  appointed 
was  organized  under  the  laws  of  the  U.  S.,  48. 
when  federal  question  involved,  amount  of  no  consequence,  202. 
denial  by  state  court  of  rights  to  remove  presents,  207. 
passed  upon  in  state  appellate  court,  appeal  will  lie  to  U.  S. 

supreme  court,  367. 
what  is,  375. 

must  appear  to  confer  jurisdiction  on  U.  S.  supreme  court,  378. 
must  show  to  appeal  to  U.  S.  supreme  court,  437. 


INDEX 

(References  are  to  pages.) 


619 


FEDERAL  QUESTION — Continued. 

must  appear  when  appealing  a  criminal  case  from  state  supreme 
to  U.  S.  supreme  court,  440. 

to  appeal  from  state  supreme  to  U.  S.  supreme  court,  444,  445. 
FEES. 

constable  only  entitled  to  fees  for  serving  subpcena,  36. 
fee  to  accompany  record  when  filed  in  U.  S',  supreme  court,  120. 
FELONY. 

criminal  case,  state  court,  412. 

FINAL  DECREE 

U.  S.  court,  injunction  made  perpetual,  169. 

FINAL  JUDGMENT. 

final  in  U.  S.  court  of  appeals,  when,  7. 

essential  in  appellate  court,  when,  21. 

in  judgment  court  garnishment  proceedings,  when,  37. 

in  U.  IS.  court  of  appeals,  procedure,  88. 

in  U.  S.  court,  when,  95. 

in  U.  S.  court  of  appeals,  supreme  court  has  jurisdiction  to  de¬ 
termine,  107. 

FINAL  ORDER. 

appeal  and  supreme  court,  transcript  not  filed  in  two  years,  370. 
in  supreme  court,  transcript  limited  to,  437. 

FORCIBLE  ENTRY  AND  DETAINER, 
procedure  in  justice  court,  39. 
proceedings  before  a  justice,  certiorari,  43. 

FOREIGN  CORPORATION. 

defendant  may  remove  to  U.  S.  court,  298. 

FORM. 

affidavit  to  sue  as  poor  person,  U.  S.  court,  60. 
affidavit  for  continuance  in  U.  S.  court,  237. 
affidavit  to  sue  as  a  poor  person  in  U.  S.  court,  251. 
affidavit  to  require  plaintiff  to  give  a  cost  bond,  317. 
allowing  writ  of  error  in  U.  S.  court  of  appeals,  113. 
appeal  bond,  criminal  case,  U.  S.  court,  85. 
appeal  bond  in  U.  S.  court,  86. 

appeal  bond  from  U.  S.  court  of  appeals  to  U.  S.  supreme  court, 
110. 

appeal  bond,  U.  ,S.  court  in  an  injunction  suit,  175. 
appeal  bond  in  U.  S.  court,  249. 

appeal  bond  to  appeal  from  state  supreme  to  U.  S.  supreme  court, 
382. 

appeal  bond  to  appeal  to  appellate  court,  419. 
appearance  bond  in  U.  S.  district  court,  69. 
appearance  bond  in  U.  S.  court,  93. 
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FORM — Continued. 

appearance  bond,  injunction  proceeding  in  U.  S.  court,  176. 
appearance  bond,  when  defendant  indicted  in  state  court,  394. 
appearance  bond  when  appealing  from  trial  court  to  appellate 
court,  416. 

assignment  of  errors,  U.  S.  court,  criminal  case,  96. 
assignment  of  errors  in  U.  S.  court  of  appeals,  108. 
assignment  of  errors  in  U.  S.  court,  253. 
assignment  of  errors  in  U.  S',  court  of  appeals,  273. 
assignment  of  errors  to  appeal  from  circuit  court  to  appellate 
court,  344. 

assignment  of  errors,  appellate  to  supreme  court,  370. 
assignment  of  errors  to  appeal  from  state  supreme  court  to  U.  S. 
supreme  court,  381. 

assignment  of  errors  to  appeal  from  a  lower  court  to  appellate 
court,  criminal  case,  424. 

assignment  of  errors  to  appeal  a  criminal  case  from  appellate  to 
supreme  court,  434. 

assignment  of  errors  to  appeal  from  state  supreme  to  TJ.  (S. 
supreme  court,  443. 

assignment  of  errors,  state  supreme  court,  certiorari  proceed¬ 
ing,  534. 

bill  of  exceptions,  criminal  case,  U.  S.  court,  81. 

bill  of  exceptions  in  U.  S.  court,  243. 

bill  of  exceptions,  circuit  court  to  appellate  court,  338. 

bill  of  exceptions,  criminal  case,  state  court,  413. 

bill  of  particulars  in  justice  court,  35. 

bond  in  U.  S.  court,  civil  suit,  59. 

bond  to  appeal  from  district  or  circuit  court  of  U.  S.  criminal 
case,  85. 

bond  to  appeal  from  U.  S.  court  of  appeals  to  U.  S.  supreme  court, 

110. 

bond  to  appeal  from  U.  S.  court  of  appeals  to  U.  S.  supreme  court, 
274. 

bond  to  appeal  from  circuit  court  to  appellate  court,  341. 

bond  to  remove  from  state  to  federal  court,  194. 

capias  in  U.  S.  court,  68. 

capias  ad  respondendum  in  U.  S.  court,  68. 

cash  deposit  security  in  lieu  of  bond,  61. 

cash  deposit  to  appeal  in  U.  S.  court,  86. 

cash  deposit,  certificate  U.  |S.  court,  250. 

certificate  of  clerk  of  U.  S.  court  of  appeals,  in  response  to  cer¬ 
tiorari,  120. 

certificate  of  importance  in  U.  S.  court  of  appeals,  106. 
certificate  of  importance  in  U.  S.  circuit  or  district  court,  232. 
certificate  of  importance  in  appellate  court,  530. 
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certiorari  to  remove  cause  from  state  court,  215. 
citation  or  notice  to  defendant  in  U.  S.  court,  95. 
citation,  criminal  case  in  U.  S.  court,  95. 
citation  in  U.  S.  court  to  appear  at  Washington,  111. 
citation  commanding  defendant  in  error  to  appear  at  "Washington, 
appeal  from  U.  S.  court  of  appeals,  111. 
citation  issued  out  of  U.  S.  supreme  court  to  U.  S.  court  of  appeals, 
119. 

citation,  U.  S.  court  to  state  court,  when,  218. 

citation  in  U.  S.  court,  to  appear  in  U.  jS.  court  of  appeals,  256. 

citation  in  U.  S.  court  of  appeals,  275. 

citation  to  appeal  from  state  supreme  to  U.  S.  supreme  court,  448. 
declaration  in  a  personal  injury  suit,  state  court,  289. 
demurrer  to  indictment  in  U.  S.  court,  76. 
demurrer  in  state  court,  309. 

demurrer  to  plea  of  former  jeopardy,  state  court,  403. 
diminution  of  record,  347. 

exceptions  to  master’s  findings  in  U.  S.  court,  168. 
exceptions  to  findings  in  decree  in  U.  S.  court,  171. 
final  decree  making  injunction  perpetual,  U.  S.  court,  169. 
general  demurrer  in  U.  S.  court,  civil  suit,  56. 
indictment  in  U.  S.  court,  66. 

indictment  in  state  court,  393. 

justification  of  surety  in  U.  S.  court,  59. 
justification  of  surety  on  a  bond  in  U.  S.  court,  70. 

Justification  of  surety  on  and  appeal  bond  in  U.  IS.  court,  87. 

justification  of  surety  in  U.  S.  court,  94,  142. 

justification  of  surety  in  state  court,  420. 

marshal’s  return  certiorari  to  state  court,  216. 

motion  and  affidavit  to  sue  as  a  poor  person,  state  court,  319. 

motion  and  affidavit  for  continuance,  320-1. 

motion  in  arrest,  criminal  case,  U.  S.  court,  81. 

motion  in  arrest  of  judgment,  U.  S.  court,  240. 

motion  in  arrest  of  judgment,  328. 

motion  in  arrest  of  judgment,  criminal  case,  state  court,  406. 

motion  to  dismiss  certiorari  in  appellate  court,  357. 

motion  to  dissolve  injunction,  142. 

motion  for  new  trial,  criminal  case  in  U.  S.  court,  79. 

motion  for  a  new  trial  in  U.  S.  court,  239. 

motion  for  a  new  trial,  327. 

motion  for  new  trial,  criminal  case,  state  court,  408. 
motion  to  quash  indictment  in  U.  S.  court,  70. 
motion  to  quash  indictment,  state  court,  398. 
motion  to  remand  to  state  court,  223. 
motion  to  require  plaintiff  to  file  a  bond,  317. 
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notice  of  motion  for  an  attachment  for  contempt,  159. 
notice  of  motion  to  remand  to  state  court,  221. 
notice  of  remanding  order  of  appellate  court  filed  in  court  be¬ 
low,  359. 

notice  of  intention  to  apply  for  rehearing,  appellate  court,  366. 
order  permitting  cash  deposit  in  lieu  of  bond,  U.  S.  court,  86. 
order  allowing  writ  of  error  in  U.  S',  court  of  appeals  to  appeal 
to,  113. 

order  granting  writ  of  certiorari  in  U.  S.  supreme  court,  118. 
order  granting  temporary  injunction,  135. 
order  dissolving  injunction,  146. 
order  for  arrest  for  contempt  of  court,  161. 
order  fixing  day  for  hearing  contempt  proceedings,  162. 
order  overruling  exceptions  to  master’s  report,  U.  S.  court,  169. 
order  to  remove  from  state  to  a  federal  court,  206. 
order  staying  proceedings  in  state  court,  when,  217. 
order  allowing  certiorari  in  U.  ;S.  supreme  court,  284. 
order  granting  writ  of  error  in  appellate  court,  350. 
order  allowing  writ  of  error,  U.  S.  supreme  to  state  supreme 
court,  385. 

order  granting  writ  of  error  to  appeal  from  state  to  U.  S.  supreme 
court,  446. 

personal  injury  suit  in  the  federal  court,  45. 
petition  to  appeal  an  injunction  suit,  U.  S.  court,  172. 
petition  for  certiorari  of  importance,  appellate  court,  529. 
petition  for  a  rehearing  in  U.  S.  court  of  appeals,  103. 
petition  for  rehearing  in  U.  S.  court  of  appeals,  260. 
petition  for  rehearing  in  appellate  court,  367. 
petition  to  remove  from  state  to  a  federal  court,  193. 
petition  for  writ  of  certiorari,  justice  court,  40. 
petition  for  writ  of  certiorari  in  U.  S.  supreme  court,  117. 
petition  for  writ  of  certiorari,  U.  S.  court  to,  213. 
petition  for  writ  of  certiorari,  U.  S.  supreme  court,  282. 
petition  for  a  writ  of  certiorari  in  appellate  court,  354. 
petition  for  writ  of  certiorari  in  state  supreme  court,  531. 
petition  for  writ  of  error  in  U.  S',  court,  criminal  case,  92. 
petition  for  writ  of  error,  U.  S.  supreme  court  to  U.  S.  court  of 
appeals,  109. 

petition  for  writ  of  error,  state  supreme  to  U.  S.  supreme  court, 
442. 

plea  of  former  jeopardy,  U.  S.  court,  75. 
plea  of  former  jeopardy  in  state  court,  401. 
plea  of  general  issue,  314. 
plea  to  the  jurisdiction,  state  court,  301. 
plea  of  misnomer  in  U.  S.  court,  73. 
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plea  of  misnomer,  criminal  case,  state  court,  399. 
plea  of  not  guilty  in  U.  S.  court,  235. 
plea  of  statute  of  limitation,  303. 
praecipe  for  summons  in  U.  S.  court,  45. 
praecipe  for  summons  in  state  court,  289. 
praecipe  for  writ  of  error  in  appellate  court,  350. 
praecipe  for  writ  of  error  to  appeal,  criminal  case,  lower  court 
to  appellate  court,  420. 

praecipe  for  writ  of  error,  supreme  court,  criminal  case,  431. 

record  in  U.  S.  court  of  appeals,  276. 

record  in  U.  S.  district  or  circuit  court,  257. 

record  to  appeal  from  circuit  to  appellate  court,  342. 

record,  U.  S.  court  in  a  criminal  case,  99. 

record,  criminal  case  in  state  court,  426. 

record  to  appeal  from  state  supreme  to  U.  S.  supreme  court,  445. 

remanding  order  from  appellate  court  to  court  below,  360. 

replication  to  plea  of  jurisdiction,  302. 

replication  to  plea  of  misnomer  in  U.  S.  court,  74. 

replication  to  plea  of  misnomer,  state  court,  criminal  case,  401. 

replication  to  special  plea,  U.  S.  court,  75. 

replication  to  plea  statute  of  limitations,  305. 

restraining  order,  citation,  U.  S.  court,  212. 

return  of  marshal  on  order  for  arrest  for  contempt,  162. 

short  form  of  a  general  demurrer,  311. 

special  demurrer  in  state  court,  310. 

special  demurrer,  civil  suit  in  U.  jS.  court,  55. 

special  plea,  U.  S.  court,  criminal  case,  74. 

summons  in  justice  court,  34. 

supersedeas  in  appellate  court,  352. 

third  count  of  declaration,  based  on  act  of  congress,  52. 
writ  of  certiorari,  U.  S.  supreme  court  to  U.  S.  court  of  appeals, 
118. 

writ  of  certiorari,  U.  S.  supreme  court,  119. 
writ  of  certiorari  in  U.  S.  supreme  court,  when,  281. 
writ  of  certiorari  out  of  U.  S.  supreme  court  when  record  incom¬ 
plete,  281. 

writ  of  certiorari,  U.  S.  supreme  to  U.  S.  court  of  appeals,  284. 

writ  of  certiorari  in  state  supreme  court,  535. 

writ  of  error,  U.  S.  court  of  appeals  to  U.  S.  district  or  circuit 

court,  123. 

writ  of  error,  U.  S.  supreme  court  to  U.  ,S.  court  of  appeals,  124. 
writ  of  error,  federal  court  to  a  federal  court,  248. 
writ  of  error  to  appeal  from  U.  S.  court  of  appeals  to  supreme 
court,  271. 

writ  of  error,  appellate  court  to  circuit  court,  351. 
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writ  of  error,  U.  S.  supreme  to  state  supreme  court,  386. 
writ  of  error  to  appeal  from  lower  court  to  appellate  court,  422. 
writ  of  error  to  appeal  from  appellate  to  supreme  court,  432. 
writ  of  error,  U.  S.  supreme  court  to  stte  supreme  court,  449. 

FORMER  JEOPARDY. 

plea  of  in  U.  S.  court,  75. 
plea  of  in  state  court,  401. 

FREEHOLD. 

not  involved,  when,  in  probate  court,  31. 

GARNISHMENT. 

justice  of  the  peace  has  jurisdiction,  when,  32. 
proceedings  in  justice  court,  36. 
answer  of  garnishee  in  justice  court,  37. 
demand  in  writing  essential,  when,  37. 
proceedings  in  justice  court  void,  when,  37. 
and  attachment  in  justice  court,  38. 

wages  of  officers  and  employes  of  counties,  cities,  etc.,  not  subject 
to  garnishment,  39. 
judgment  of  appeal  will  lie,  39. 

proceedings  in  justice  court  time  for  appeal  having  expired,  cer¬ 
tiorari,  40. 

GENERAL  DEMURRER. 

form  of  in  U.  S.  court,  civil  suit,  56. 
short  form  of,  311. 

GENERAL  ISSUE. 

plea  of  general  issue,  form  of  U.  S.  court,  57. 
and  plea  of  contributory  negligence,  57. 
plea  not  guilty  in  U.  S.  court,  235. 

and  plea  of  contributory  negligence  in  U.  S',  court,  236. 

plead,  default,  removal,  state  court,  298. 

defective  service  waived,  when,  299. 

pleas  of  admits  the  operation  of  the  road,  300. 

plea  of,  314. 

GOVERNMENT. 

two  systems,  in  this  Republic,  3. 

must  prove  defendant  guilty  beyond  reasonable  doubt,  91. 
not  required  to  give  an  appeal  bond,  when,  384. 

GRAB  IRONS. 

duty  of  a  common  carrier  to  provide,  52. 
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GRAND  JURY. 

sitting  in  either  division  of  the  U.  S.  court  may,  15. 
may  return  bill  of  indictment,  when,  44. 

indictments  in  U.  S.  court  not  effected  by  matters  of  form,  71. 

U.  (S.  court,  twelve  jurors  must  concur  to  find  a  bill  of,  72. 
state  court,  sixteen  members  must  concur  to,  394. 
no  person  compelled  to  give  evidence  against  himself,  397. 

GUARDIAN. 

citizenship  of  guardian  as  next  friend  governs  in  removal  ques¬ 
tion,  230. 

HANDHOLDS. 

duty  of  a  common  carrier  to  provide,  52. 

HEAD  OF  FAMILY. 

allowed  exemptions,  when,  37. 

HEARING. 

a  preliminary  hearing  before  a  justice  of  the  peace,  392. 
HIBHEST  COURT. 

in  a  state  may  mean  an  inferior  court  to  the  supreme  court, 
when,  6. 

of  a  state,  the  appellate  court  is,  when,  363. 

of  a  state  may  be  the  trial  court  or  appellate  court,  when,  440. 

INCOMPETENT  TESTIMONY. 

must  be  expected  to,  when,  405. 

INDICTMENT. 

returned  in  U.  S.  district  and  circuit  courts,  14. 
grand  jury  may  indict  state  court,  when,  44. 
form  of  in  U.  S.  court,  66. 
motion  to  quash  in  U.  S.  court,  70. 

in  federal  court  not  to  be  quashed  for  matter  of  form  only,  71. 

one  count  of  sufficient  to  sustain  verdict,  when,  71. 

twelve  grand  jurors  must  concur  in  U.  S.  court,  72. 

form  of  demurrer  to  in  U.  S.  court,  76. 

form  of  in  U.  S.  court,  67. 

in  U.  S.  court,  motion  to  quash,  70. 

U.  S.  court,  one  good  count  sufficient  to  support  judgment,  71. 

U.  S.  court,  defects  of  form  only  will  not  await,  71. 

U.  S.  court,  demurrer  to,  76. 

U.  S.  court,  joinder  to  demur,  77. 
form  of  in  state  court,  393. 

to  find  in  state  court  sixteen  members  of  grand  jury  must,  394. 
when  defendant  indicted  he  may  give  an  appearance  bond,  394. 
—40 


626 


INDEX 

(References  are  to  pages.) 


INDICTMENT — Continued. 

motion  to  quash  in  state  court,  398. 

murder,  found  guilty  of  manslaughter,  effect  of,  410. 

containing  several  counts,  effect  of  guilty,  when,  410. 

INFANT. 

suing  by  next  friend,  citizenship  of  the  infant  will  govern,  48. 

INITIAL  PROCEEDING. 

criminal  case  in  state  court,  392. 

INJUNCTION. 

appeal  may  be  taken  in  thirty  days,  when,  146. 

order  dissolving  injunction,  146. 

motion  to  dissolve  temporary  injunction,  142. 

form  of  order  granting  temporary,  135. 

suit  in  U.  S.  court,  proceedings  to  appeal,  mode  of,  189. 

an  injunction  is  never  retroactive,  149. 

to  be  adjudged  in  contempt,  party  must  have  knowledge,  149. 

proceedings,  solicitor’s  fee  allowed,  when,  151. 

bond,  liability  on  an  injunction  bond,  151. 

any  justice  of  the  U.  S.  supreme  court  may  grant,  when,  151. 

suit,  to  remove  from  state  to  federal  court,  151. 

suit,  contempt  proceedings,  160. 

proceedings  in  U.  S.  court,  appeal  will  lie,  180. 

the  Illinois  statute  governing  injunctions,  180. 

certificate  of  evidence,  187. 

suit  in  U.  S.  court  should  be  filed  in  the  circuit  court,  182. 
law  in  the  federal  court,  155. 

to  appeal  from  an  order  denying  dissolution  of,  157. 
appeal  may  be  taken  in  thirty  days,  when,  157. 
to  appeal  the  injunction  remains  in  force,  when,  157. 
bill  will  be  denied,  when,  157. 

suit,  to  appeal,  a  cash  deposit  in  lieu  of  bond,  157. 
judge  may  issue  attachment  for  violation  of,  149. 
no  appeal  from  denial  of  motion  to  dissolve  temporary,  149. 
who  may  grant  in  U.  S.  court,  177. 

contempt  proceedings,  petition  should  state  the  name  of  the  per¬ 
sons  to  be  attached,  159. 

in  U.  S.  court,  court  of  appeals  has  right  to  review,  165. 
decree  making  perpetual  U.  S.  court,  169. 
exceptions  to  findings  in  the  decree  of,  171. 

order  overruling  exceptions  to  findings  in  decree,  U.  S.  court,  171. 

proceedings,  U.  ,S.  court,  assignment  of  errors,  172. 

suit,  U.  S.  court,  petition  to  appeal,  172. 

proceedings  in  U.  S.  court,  order  allowing  appeal,  174. 

suit,  bond  to  appeal  in  U.  S.  court,  175. 
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dissolved  in  U.  S.  court,  appeal  desired,  177. 

rule  in  U.  S.  court  of  appeals  referring  to  interlocutory  injunc¬ 
tion,  177. 

suit  in  U.  S.  court,  made  of  procedure,  chancery,  178. 
temporary  injunction  in  U.  S.  court,  182. 
will  not  issue  unless  record  filed  in  U.  S.  court,  when,  211. 
granted  U.  S.  court  to  state  court,  in  removal  causes,  212. 

U.  S.  court,  restraining  order  may  issue  to  state  court,  when,  217. 
will  issue  from  U.  jS.  court  to  state  court  in  a  removal  cause, 
when,  218. 

when  final  order  in  U.  S.  court  of  appeals,  certiorari  will  issue, 
280. 

INSTRUCTION. 

peremptory  instruction  offered,  when,  323. 
in  a  criminal  case,  state  court,  405. 
peremptory,  criminal  case,  state  court,  405. 

INJURY. 

personal  injury  in  Illinois,  suit  barred  after,  303. 

INQUISITION. 

Before  a  grand  jury,  no  person  compelled  to,  397. 

INSTRUCTION. 

peremptory  instruction  rule  in  U.  S.  court,  15. 
in  writing  may  be  refused  in  municipal  court  of  Chicago,  when, 
27. 

certificate  of  in  U.  S.  court  of  appeals,  262. 

INTERCHANGE. 

circuit  and  superior  court  judge  may  interchange,  22. 
the  judge  of  a  city  court  may  interchange  with  the  circuit,  supe¬ 
rior,  county  and  probate  judges,  23. 
county  and  probate  judges  may  interchange,  30. 

INTERLOCUTORY  INJUNCTION. 

appeal  may  be  taken  in  thirty  days,  146. 

may  make  temporary  injunction  permanent,  when,  149. 

U.  S.  court  of  appeals,  rule  pertaining  thereto,  177. 

INTERLOCUTORY  ORDER. 

to  appeal  in  U.  S.  court,  177. 
or  decree,  U.  S.  court,  182. 

INVOLUNTARY  NON-SUIT. 

limit  in  which  suit  may  be  filed,  58. 
and  voluntary  non-suit,  304. 
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INVOLUNTARY  NONSUIT—  Continued. 
suit  may  again  be  filed,  when,  304. 
difference  between,  318. 

IRREGULARITIES. 

of  process  in  U.  S.  court  may  be  waived  by,  47. 

JEOPARDY. 

plea  of  former  jeopardy  in  U.  S.  court,  75. 
plea  of  former  in  state  court,  401. 
demurrer  to  plea  of  former  jeopardy,  403. 

JOINDER  TO  DEMURRER. 

in  U.  S.  court,  criminal  case,  77. 

JOINT  DEFENDANTS. 

U.  S.  court  in  a  criminal  case,  71. 

JUDGES. 

U.  S.  court  of  appeals,  the  number  of  judges  in  each,  6. 

U.  S.  supreme  court  not  being  present,  the  circuit  judges  preside 
in  order  of  seniority,  9. 

number  of  judges  in  the  U.  S.  district  courts  of  Illinois,  12. 
charge  to  the  jury  in  federal  court,  15. 
should  not  direct  a  verdict  in  U.  S.  court,  when,  15. 
appellate  judges  are  assigned  by  the  supreme  court,  20. 
number  of  judges,  municipal  court  of  Chicago,  25. 
county  court  term  four  years,  28. 

trial  judge  to  decide  as  to  what  should  go  in  to  a  bill  of  excep¬ 
tions,  when,  84. 

U.  (S.  court  of  appeals  may  grant  writ  of  error  or  appeal,  114. 

U.  S.  trial  judge  disabled,  another  judge  may  sign  bill  of  excep¬ 
tions,  122. 

JUDGMENT. 

In  supreme  court,  final  after,  437. 

and  sentence,  criminal  case,  state  court,  412. 

motion  in  arrest  of  judgment,  state  court,  criminal  proceedings, 
406. 

affirmed  in  appellate  court,  procedure,  365. 

final  in  the  appellate  court,  when,  366. 

reversing  in  appellate  or  supreme  court  final,  when,  370. 

will  be  arrested,  when,  330. 

against  a  dead  person,  will  be  vacated,  when,  332. 
rendered  in  the  appellate  court  must  be  final,  when,  21. 
state  supreme  court  adjudicates  all  questions,  18. 
are  final  in  U.  S.  court  of  appeals,  when,  7. 

or  decree  in  a  state  court  is  reviewable  in  U.  S.  supreme  court  by 
writ  of  error,  4. 


INDEX 

(References  are  to  pages.) 


629 


JUDGMENT — Continued. 

in  justice  of  the  peace  garnishment  proceedings,  37. 
conditional  judgment  garnishment  proceedings  in  justice  court,  37. 
in  U.  S.  court  of  appeals,  supreme  court  may  determine  whether 
or  not  such  judgment  is  final,  107. 
in  federal  court  is  a  lien  on,  in  the  district,  63. 
in  federal  courts  ceases  to  be  liens,  when,  64. 
final  in  U.  S.  court  of  appeals  when;  certiorari  proceedings,  278. 
motion  in  arrest  of  criminal  case,  U.  S.  court,  81. 
or  decree  final  in  U.  S.  court,  when,  266. 
against  two  defendants,  U.  S.  court,  procedure  to  appeal,  243. 

JUDGMENT  RESPONDEAT  OUSTER, 
when,  308. 

JUDICIAL  NOTICE. 

courts  do  not  take  judicial  notice  of  another  state  or  county,  298. 

JURISDICTION. 

United  (States  courts,  2. 

appellate  jurisdiction  of  the  U.  S.  supreme  court  is  by  writ  of 
error,  4. 

U.  S.  courts  is  conferred  by  the  constitution  and  statute,  4. 
in  the  U.  S.  court  is  not  presumed,  4. 

federal  court  in  issue  may  certify  question  to  U.  S.  supreme  court, 
when,  4. 

U.  S.  court  or  federal  court  must  appear  from  the  record,  4. 
jurisdiction  of  U.  S.  court  of  appeals,  *7. 
district  judge  in  U.  S.  court,  8. 

U.  S.  district  and  circuit  courts,  10. 

U.  S.  courts,  13. 

the  judge  of  district  court  should  certify  the  question  to  U.  S. 
supreme  court,  when,  13. 

district  and  circuit  courts  of  the  United  States,  14. 
supreme  court  of  Illinois,  17. 

original  of  the  supreme  court  of  Illinois  is  limited  to,  18. 
appellate  court  of  Illinois,  19. 
circuit  courts,  22. 
city  courts,  22. 

criminal  court  of  Cook  county,  24. 
city  and  circuit  courts  in  chancery  proceedings,  24. 
justice  of  the  peace  has  jurisdiction  in,  24. 
municipal  court  of  Chicago,  25. 

municipal  or  city  court  limited  to  corporate  limits,  27. 
county  courts,  28. 

county  court  and  justice  of  the  peace  concurrent,  when,  28. 
justice  of  the  peace  has  jurisdiction  in,  28. 
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of  county  court  is  enlarged  when,  29. 

county  court  concurrent  with  circuit  court  in,  29. 

county  court  final,  when,  29. 

county  court  jurisdiction  original;  circuit  court  appellate,  when,  30. 
probate  court,  30. 

justices  and  police  magistrates  in,  32. 
justice  of  the  peace  limited  to,  33. 

justice  of  the  peace,  consolidation  of  claims  not  required,  when, 
36. 

justice  court  in  attachment  proceeding,  36. 
justice  of  the  peace  criminal  proceedings,  44. 

U.  S.  court,  citizenship,  46. 

in  U.  S.  court,  consent  will  not  confer  jurisdiction,  46. 
original  nor  appellate  court  can  be  conferred  on  U.  S.  court  by 
consent,  47. 

U.  S.  court,  when  plaintiffs  not  all  citizens  of  the  same  state,  49. 
U.  S.  courts,  49. 

plea  to  the  jurisdiction  in  U.  S.  court  (civil  suit),  55. 
admitted  by  filing  plea  of,  56. 

U.  S.  district  and  circuit  court  concurrent  except  in  capital  of¬ 
fenses,  67. 

U.  S.  district  and  circuit  courts  concurrent  in  criminal  cases 
except,  67. 

of  U.  S.  court  in  issue,  appeal  lies  direct  to  supreme  court,  88. 

U.  S.  court  of  appeals  and  U.  S.  supreme  court  criminal  case,  88. 
of  U.  S.  circuit  court  of  appeals,  103. 

of  U.  ]S.  supreme  court  as  fixed  by  act  of  March  3,  1891,  105. 

U.  S.  court  dependent  upon,  196. 

U.  S.  court,  when  federal  question  is  involved,  202. 

U.  S.  court,  when  the  amount  must  exceed  $2,000,  202. 

U.  S.  court,  receiver  of  a  federal  court  cannot  remove  a  cause 
into  the  federal  court,  when,  203. 

U.  S.  court,  receiver  of  a  corporation  organized  under  the  law  of 
the  U.  S.,  203. 

non-suit  taken  in  U.  S.  court,  suit  must  be  again  filed  in  state 
court,  203. 

U.  S.  court,  right  of  removal  from  state  court,  204. 

U.  S.  court,  when  ad  damnum  increased  in,  state  court,  205'. 

U.  S.  court,  removal  denied  by  state  court,  207. 
petition  must  show  petitioners  right  of  removal  to  deprive  state 
court  of  jurisdiction,  210. 
state  court  and  a  federal  court,  removal,  219. 

U.  S.  court,  when  the  question  may  be  determined,  224. 

U.  S.  court  is  in  issue  only  one  question  may  be  certified,  224. 

U.  S.  court,  question  may  be  certified  to  supreme  court,  225. 
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U.  S.  court,  duty  to  remand  or  dismiss,  when,  226. 
the  question  of  jurisdiction  may  be  certified  to  U.  S.  supreme  court, 
when,  230. 

when  jurisdiction  of  U.  S.  court  is  involved  in  district  or  circuit 
court,  appeal  lies  direct  to  U.  S.  supreme  court,  232. 

U.  S.  court  involved,  party  may  elect  to  appeal  to,  234. 

U.  S.  court  of  appeals  may  review  question  of  jurisdiction,  when, 
261. 

U.  S.  district  or  circuit  court,  certifying  question  of  to  U.  S. 
supreme  court,  264. 

U.  S.  court  of  appeals,  certificate  to  remand,  267. 

consent  will  not  confer  jurisdiction  on  U.  S.  court,  267. 

court  first  obtaining,  retains  it,  292. 

plea  to  the,  300. 

to  question  the,  308. 

plea  to  should  be  filed,  when,  309. 

appellate  court  has  to  pass  upon  construction  of  statutes,  the 
supreme  court  upon  the  constitutionality,  345. 

U.  IS.  court,  the  federal  question  must,  375. 

to  appeal  from  state  court  to  U.  S.  supreme  court  the  federal  ques¬ 
tion  must  appear  from,  379. 

to  appeal  from  state  supreme  to  U.  S.  supreme  court,  the  federal 
question  must  appear,  how,  437. 

U.  S.  supreme  court,  writ  of  error,  444. 

JURISDICTIONAL  PURPOjSE. 

the  amount  in  dispute,  when  governs,  8. 

JURORS,  JURY. 

statute  compelling  county  to  pay  expense  of  jurors  used  in  muni¬ 
cipal  court,  27. 

in  justice  court  to  be  paid  for  by,  35. 

peremptory  challenges  in  U.  S.  and  state  courts,  62. 

drawn  in  U.  S.  district  court  may  be  used  in  circuit  court,  68. 

drawn  in  U.  S.  circuit  court  may  be  used  in  district  court,  68. 

disagreement  of  jury  in  a  criminal  case,  76. 

U.  S.  court,  number  of  challenges,  78. 

in  U.  S.  court,  criminal  case,  challenge  too  late,  when,  91. 
in  U.  S.  court  must  possess  same  qualifications  as  in  state  court, 
122. 

in  U.  S.  court  are  chosen,  how,  122. 

in  U.  S.  court,  bystanders  may  be  called,  122. 

charging  the  jury  in  U.  S.  court,  237. 

in  U.  S.  court,  qualifications  of,  238. 

peremptory  challenges,  number  thereof,  238. 

verdict  of  a  jury,  criminal  case,  state  court,  406. 

number  of  peremptory  challenges,  criminal  case,  state  court,  406. 
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JURY  TRIAL. 

rights  of  trial  by  jury,  3. 

to  probate  a  will  parties  are  not  entitled  to  a  jury,  31. 

in  a  criminal  case  in  a  justice  court,  43. 

in  a  criminal  case  may  be  waived,  how,  43. 

in  U.  S.  courts,  findings  binding  on  U.  S.  court  of  appeals,  62. 

right  of  trial  by  a  jury,  325,  363,  364. 

right  of  in  a  criminal  case,  state  court,  405. 

JUSTICE  COURT. 

proceedings  therein,  34. 
form  of  summons,  34. 
attachment,  grounds  for,  36. 
proceedings  in  garnishment,  37. 
appeal  will  lie  in  criminal  cases  to,  43. 

JUSTICE  DOCKET. 

may  not  be  contradicted,  how,  35. 

JUSTICE  OF  THE  PEACE, 
abolished  in  Chicago,  24. 
has  jurisdiction  of,  24,  28. 

concurrent  jurisdiction  with  county  courts,  28. 

and  police  magistrates  and  constables,  31. 

and  police  magistrate,  jurisdiction  in,  32. 

has  jurisdiction  in  the  county,  32. 

and  constables,  election  for,  number,  32. 

jurisdiction  limited  to,  33. 

defendant  may  appeal  therefrom,  how,  34. 

on  appeal  to  circuit  court  plaintiff  may  add  to  his  claim,  34. 

change  of  venue,  when,  to,  35. 

jury,  who  is  to  pay  for,  35. 

consolidation  of  claims  not  required,  when,  36. 

appeal,  supersedeas,  certiorari,  39. 

appeal  will  lie  to  city  court  when,  39. 

served  with  certiorari  proceedings,  42. 

has  jurisdiction  in  criminal  cases,  when,  43. 

preliminary  proceedings  (criminal),  43. 

proceedings  when  complaint  filed,  44. 

criminal  proceedings,  43. 

JUSTICES. 

U.  S.  supreme  court,  his  salary,  3. 

U.  S.  supreme  court  to  attend  circuit  court,  when,  8. 

U.  S.  supreme  court  assigned  to  circuits,  8. 

U.  S.  supreme  court  if  present  presides,  where,  9. 
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JUSTIFICATION  OF  SURETY, 
form  of  in  U.  S.  court,  59. 
appearance  bond  in  U.  S‘.  court,  70. 
on  appeal  bond  in  U.  S.  court,  87. 

U.  S.  court,  appearance  bond,  94. 
in  U.  S.  court,  142,  253. 

JUSTIFICATION  OF  ^SURETY, 
form  of  in  state  court,  420. 

KNOWLEDGE. 

increased  danger  by  servant  will  not  bar  recovery  in  U.  S.  court, 
241. 

LARCENY. 

robbery,  distinction  between  state  court,  410. 

LEGISLATURE. 

cannot  enlarge  the  original  jurisdiction  of  the  supreme  court,  18. 
has  power  to  establish  city  courts,  24. 

LAW  CASE. 

U.  S.  court,  to  appeal  writ  of  error  is  the  mode,  in  chancery  it  is 
appeal,  89,  272. 

LAW  TERMS. 

county  courts,  28. 

LIABILITY. 

of  sureties  estate  on  bond,  60. 


LIEN. 

judgment  in  a  federal  court  is  a  lien  upon,  63. 
in  federal  court  are  limited  by  rule  in  the  state,  64. 

LIMITATION. 

of  an  appeal  or  writ  of  error  from  U.  S.  court  of  appeals  to  U.  S. 
supreme  court,  8. 

for  writ  of  error  to  appeal  from  U.  S.  district  or  circuit  court  to 
U.  S.  court  of  appeals,  15. 

for  filing  assignment  of  errors  in  U.  S.  district  or  circuit  court,  16. 
of  time  in  which  to  appeal  from  a  justice  of  the  peace,  39. 
suit  barred  by  statute  must  be  raised  by  plea,  58. 
personal  injury  and  death,  suit  therefor  barred  after,  58. 
judgments  in  federal  courts  a  lien  same  as  in  state  court,  64. 
criminal  proceedings  barred  in  U.  !S.  and  state  court  after,  78. 
for  writ  of  error  U.  S.  court  of  appeals  to  lower  court,  92. 
rehearing  may  be  applied  for  in  U.  S.  court  of  appeals,  when,  103. 
criminal  proceedings  U.  S.  court,  78. 
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in  U.  S.  court,  may  be  shown  under  plea  “not  guilty,”  78. 

U.  S.  court  may  not  be  interposed  by  remurrer,  78. 
time  in  which  a  case  may  be  appealed  from  a  district  or  circuit 
court,  122. 

writ  of  error,  U.  S.  district  or  circuit  court  to  U.  S.  court  of 
appeals,  93. 

appeal  will  lie  from  U.  S.  court  of  appeals  to  U.  S.  supreme  court, 

110. 

time  in  which  to  appeal  fro  ma  district  court  to  court  of  appeals 
and  from  a  court  of  appeals  to  U.  S.  supreme  court,  113. 
appeal  in  an  injunction  proceeding  limited  to,  146. 
time  in  which  to  appeal  from  a  circuit  or  district  court  to  U.  S. 
supreme  court  direct,  230. 

U.  S.  supreme  court,  writ  of  error  to  U.  S.  district  or  circuit  court, 
appeal  limited  to  when,  233. 
writ  of  error  or  appeal,  242. 

time  in  which  to  appeal  from  district  or  circuit  court  to  U.  S. 
court  of  appeals,  from  court  of  appeals  to  U.  S.  supreme  court, 
234. 

time  in  which  to  appeal  in  federal  court,  265. 
of  time  to  appeal  in  U.  S.  court,  272. 

time  in  which  writ  of  error  may  be  filed  in  U.  S.  court,  272. 

plea  of  the  statute  of,  303. 

personal  injury,  death,  303. 

when  non-suit,  voluntary  or  involuntary,  304. 

replication  to  plea  of  statute  of,  303. 

time  in  which  suit  may  again  be  filed  in  the  event  of  a  non-suit, 
318. 

writ  of  error  in  Illinois  limited  to,  353. 
remanding  order  must  be  filed  within,  361. 

writ  of  error,  U.  S.  supreme  court  to  the  highest  state  court,  377. 
writ  of  error,  U.  S.  supreme  court  to  state  supreme  court,  381. 
prisoner  is  entitled  to  a  trial  within  (state  court),  396. 
in  which  criminal  prosecution  may  be  begun,  406. 
of  writ  of  error  in  state  court,  423. 

LOCAL  ACTION. 

in  what  it  differs  from  transitory,  291. 

LOCOMOTIVE. 

engines  included  when  cars  are  mentioned,  53. 
engine  and  car  synonymous  in  a  city  ordinance,  298. 

LOST  PLEADING. 

may  be  supplied  how,  307. 
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MAGISTRATE. 

police,  justice  of  peace  and  constables,  31. 

MANDAMUS. 

supersedeas,  U.  S.  supreme  judge  may  issue  mandamus  when,  90. 
will  lie  to  compel  a  judge  to  sign  a  bill  of  exceptions,  when,  339. 

MANDATE. 

will  issue  from  U.  S.  court  of  appeals,  when,  103. 
will  issue  out  of  U.  |S.  supreme  court  to,  389. 

MARRIED  MAN. 

allowed  exemptions  when,  37. 

MARSHAL. 

U.  S.  marshal  return  contempt  order  for  arrest,  162. 
return  of  certiorari  to  state  court,  216. 

MASTER’S  FINDINGS. 

in  an  injunction  suit,  U.  S.  court,  168. 

MASTER  AND  SERVANT. 

Duty  of  master  in  U.  S.  court,  241. 

MASTER  IN  CHANCERY. 

exceptions  before  in  U.  S.  court  must  be  preserved,  169. 

MECHANIC’S  LIEN. 

municipal  court  of  Chicago  has  jurisdiction,  when,  27. 

MINOR. 

may  sue  as  poor  person,  320. 

MISDEMEANORS. 

criminal  case,  state  court,  412. 

MISNOMER. 

plea  of  in  U.  S.  court,  73. 
replication  in  U.  S.  court,  74. 
to  quash  indictment  in  U.  S.  court,  73. 
plea  of  misnomer,  when,  299. 

Christian  name  of  plaintiff,  plea  in  abatement,  299. 
company  sued  by  wrong  name  should  plead,  307. 
corporation  sued  by  wrong  name  should  plead,  312. 
plea  of,  state  court,  criminal  case,  399. 
replication  to  plea  of,  state  court,  criminal  case,  401. 

MISTAKE. 

when  case  appealed  to  U.  S.  supreme  court  of  appeals  that  should 
have  been  brought  to  U.  S.  supreme  court,  105'. 
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MOTION. 

for  new  trial  not  necessary  in  probate  court,  when,  30. 

to  auash  indictment,  U.  S.  court,  70. 

for  new  trial  in  a  criminal  case,  U.  S.  court,  79. 

in  arrest  of  judgment,  U.  jS.  court,  criminal  case,  81. 

to  dissolve  temporary  injunction,  142. 

of  plaintiff  to  remand  to  state  court,  221. 

to  remand  to  state  court,  223. 

for  new  trial  in  U.  S.  court  (civil  suit),  239. 

in  arrest  of  judgment,  U.  S.  court,  240. 

for  new  trial  and  motion  in  arrest  overruled,  U.  S'.  court,  241. 

to  require  plaintiff  to  file  cost  bond,  317. 

and  affidavit  to  sue  as  poor  person  (state  court),  319. 

and  affidavit  for  continuance,  320. 

to  direct  a  verdict  must  be  renewed,  when,  324. 

for  a  new  trial,  327. 

for  new  trial,  motion  in  arrest  of  judgment,  disposed  of  how, 
328-9. 

in  arrest  of  judgment,  form  of,  328. 

in  arrest  of  judgment  and  motion  for  new  trial,  how  disposed  of, 
328-9. 

for  new  trial  and  motion  in  arrest  overruled,  332. 

to  dismiss  certiorari  proceedings,  357. 

for  rehearing  in  appellate  court,  365. 

to  quash  indictment,  state  court,  398. 

in  arrest  of  judgment,  criminal  case,  state  court,  406. 

for  a  new  trial,  criminal  case,  state  court,  408. 

for  a  new  trial,  motion  in  arrest,  procedure,  409. 

MUNICIPAL  CORPORATION. 

is  a  citizen  for  removal  purposes,  201. 

MUNICIPAL  COURT, 
of  Chicago,  25. 

of  Chicago,  salary  of  judge,  25. 
of  Chicago,  to  appeal  to  appellate  court,  26. 

of  Chicago,  writ  of  error  will  lie  from  appellate  or  supreme  court, 
26. 

of  Chicago,  no  written  pleadings,  26. 
of  Chicago,  always  open,  no  stated  terms,  26. 
of  Chicago,  appeal  limited  to  twenty  days,  26. 
of  Chicago,  motion  to  set  aside  limited  to  thirty  days,  26. 
procedure  in  appellate  court  same  as  other  courts,  27. 
has  jurisdiction  of  a  mechanic’s  lien  suit,  when,  27. 
of  Chicago,  judge  may  refuse  written  instruction,  27. 
of  Chicago,  certificate  of  importance,  when,  27. 
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of  Chicago,  county  of  Cook  to  pay  jurors,  27. 
of  Chicago,  jurisdiction  limited,  27. 
of  Chicago,  mode  of  appeal  therefrom,  27. 
of  Chicago,  writ  of  error  procedure,  28. 
justice  court  abolished  in  Chicago,  28. 

of  Chicago,  change  of  procedure  to  appeal  to  appellate  court,  430. 

MUNICIPAL  OFFICER. 

wages  not  subject  to  garnishment,  39. 

NEGLIGENCE. 

general  charge  of  negligence  plaintiff  may  prove,  52. 

NEW  TRIAL. 

motion  for,  criminal  case,  U.  S.  court,  79. 

motion  for  in  U.  S.  court,  239. 

argument  of  counsel,  verdict  of  jury,  326. 

form  of  motion  for,  327. 

motion  for  overruled,  proceeding,  332. 

form  of  motion,  criminal  case  state  court,  408. 

motion  of  a  new  trial  and  motion  in  arrest  procedure,  409. 

NEXT  FRIEND. 

suit  by,  citizenship  of  infant  for  removal  will  govern,  48. 
NON-RESIDENT. 

defendants  in  chancery  cases,  circuit  and  city  courts,  24. 
of  a  state,  construed  in  U.  S.  court,  46. 

defendant  joined  with  a  resident  defendant,  removal  denied,  206. 
to  give  cost  bond,  316. 

defendant,  appellate  court  may  get  service  how,  353. 
remanding  order  served  on,  how,  360. 

NON-SUIT. 

voluntary  and  involuntary,  58. 

distinction  between  voluntary  and  involuntary,  58. 

in  U.  S.  court,  not  a  bar  to  another  suit  in  state  court,  when,  203. 

in  U.  S.  court,  how  to  raise  question  of  jurisdiction,  when,  225. 

voluntary  or  involuntary,  304. 

suit  may  be  filed,  when,  304. 

voluntary  and  involuntary,  318. 

must  be  taken  before  judgment  is  entered,  324. 

NOT  GUILTY. 

plea  of  general  issue  in  U.  S.  court,  57. 

plea  of  in  criminal  case  in  U.  S.  court,  68. 

of  not  guilty,  form  of,  314. 

plea  of  in  a  criminal  case  in  state  court,  397. 

plea  of  in  criminal  case  must  be  allowed  to  the  prisoner,  398. 
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NOTICE. 

in  garnishment  proceedings  must  be  given,  when,  38. 
of  motion  for  an  attachment  for  contempt,  159. 
of  plaintiff,  motion  to  remand  to  state  court,  221. 
of  intention  to  apply  for  rehearing  in  appellate  court,  366. 
of  filing  remanding  order  in  appellate  court,  359. 

NUL  TIEL  CORPORATION. 

plea  of  comes  too  late  when,  302. 

ORAL  ARGUMENT. 

in  U.  S.  court  of  appeals,  103. 

iff  supreme  court,  how  indicated  by  counsel,  373. 

ORAL  CHARGE. 

in  municipal  court  of  Chicago,  27. 

ORDER. 

form  of  permitting  cash  deposit  in  lieu  of  cost  bond,  U.  S.  court, 

86. 

for  granting  writ  of  error,  U.  S:  court,  92. 

allowing  writ  of  error  to  appeal  from  U.  S.  court  of  appeals  to 
U.  S.  supreme  court,  113. 

order  granting  certiorari  in  U.  S.  supreme  court,  118. 

allowing  writ  of  error,  U.  S.  court  of  appeals,  110. 

allowing  writ  of  error  in  U.  S.  court  of  appeals  to  appeal,  113. 

that  certiorari  issue  out  of  U.  S.  supreme  court,  118. 

granting  temporary  injunction,  135. 

fixing  day  for  hearing  contempt  proceedings,  162. 

for  arrest  for  contempt  of  court,  161. 

overruling  exceptions  to  master’s  report,  U.  S.  court,  169. 

overruling  to  findings  in  decree  in  U.  S.  court,  171. 

allowing  an  appeal  of  injunction  suit,  U.  S.  court,  174. 

of  removal  from  state  court  to  federal  court,  206. 

overruling  motion  in  arrest  and  motion  for  new  trial,  241. 

allowing  certiorari  in  U.  S.  supreme  court,  284. 

granting  writ  of  error  in  appellate  court,  350. 

allowing  writ  of  error  to  appeal  from  state  supreme  court  to  U.  S. 
supreme  court,  385. 

granting  writ  of  error,  criminal  case,  appellate  court,  421. 
granting  writ  of  error  to  appeal  from  the  appellate  to  supreme 
court,  431. 

granting  writ  of  error  to  appeal  from  state  supreme  to  U.  S. 
supreme  court,  446. 

ORDINANCE. 

violation  of  a  city,  not  a  criminal  proceeding,  27. 

of  a  city  limiting  speed  within  the  corporate  limits,  53. 
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city,  must  be  pleaded,  297. 

printed  in  pamphlet  form  sufficient  as  evidence,  297. 
city,  certified  under  seal  sufficient,  297. 
of  a  city  relied  on  must  be  pleaded,  316. 

ORIGINAL  JURISDICTION. 

circuit  courts  have  original  and  appellate  jurisdiction,  22. 
criminal  court  of  Cook  county,  of  what,  24. 

PATENT. 

and  criminal  laws  of  the  United  States,  105. 

PARTIES. 

in  justice  court  required  to  consolidate  their  claims  when,  35'. 
PENDANCY. 

of  another  suit  must  be  pleaded  in  abatement,  305. 

PEREMPTORY  CHALLENGES. 

in  U.  S.  court  and  state  court,  62. 
criminal  case,  U.  S.  court,  78. 
number  of,  civil  suit,  U.  S.  court,  78. 
of  jurors,  number  of  in  U.  S.  court,  78. 
number  of,  238. 
jurors,  number  of,  323. 
criminal  case,  state  court,  406. 

PEREMPTORY  INSTRUCTION, 
rule  in  U.  S.  court,  15. 
in  U.  S.  court,  criminal  case,  79. 
at  the  close  of  plaintiff  case,  323. 
must  be  renewed  when,  324. 
criminal  case,  state  court,  405. 

PERSONAL  INJURY. 

suit  procedure  in  the  federal  court,  45. 

third  count  of  declaration  based  on  act  of  congress,  53. 

count  predicated  on  the  act  of  congress,  52. 

suit  therefor  barred  after,  58. 

occurring  in  state,  death  outside  of  state,  59. 

of  civil  suit  in  state  court,  287. 

what  necessary  to  establish,  291. 

PETITION. 

for  writ  of  certiorari  to  justice  court,  401. 
for  writ  of  error  in  U.  S.  court  criminal  case,  92. 
for  a  rehearing  in  U.  S.  court  of  appeals,  103. 
for  rehearing  in  U.  S.  court  of  appeals  to  be  served  upon  opposite 
party,  103. 
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PETITION — Continued. 

for  rehearing  in  U.  S.  court  of  appeals  may  he  applied  for,  when, 
103. 

for  writ  of  error,  U.  S.  supreme  to  U.  S.  court  of  appeals,  109. 

for  writ  of  error  to  file  in  U.  S.  court  of  appeals,  109. 

for  writ  of  certiorari,  U.  ,S.  supreme  court,  117. 

for  appeal,  chancery  or  equity  in  U.  S.  court,  172. 

to  remove  from  state  to  federal  court,  193. 

and  bond  to  remove  from  state  to  U.  S.  court,  198. 

for  removal  to  U.  S.  court,  what  it  must  show,  200. 

to  remove  must  be  filed  in  apt  time,  204. 

to  remove,  denial  thereof  presents  a  federal  question,  207. 

for  restraining  order  when  filed  in  U.  S.  court,  207. 

for  writ  of  certiorari,  U.  S.  court,  removal  cause,  215. 

for  writ  of  error,  U.  S.  court,  246. 

for  writ  of  error,  U.  S.  court  of  appeals,  269. 

for  writ  of  certiorari  in  U.  S.  supreme  court,  282. 

for  writ  of  certiorari  in  the  supreme  court  of  the  U.  S.,  282. 

for  certiorari,  notice  of  filing  in  U.  S.  supreme  court,  283. 

for  writ  of  certiorari,  supersedeas,  354. 

for  rehearing  in  appellate  court,  number  of  copies,  366. 

for  rehearing  in  appellate  court,  367. 

for  rehearing  denied  in  appellate  court,  369. 

for  writ  of  error,  U.  S.  supreme  court  to  state  supreme  court,  377. 

for  rehearing  in  state  supreme  court  criminal  case,  437. 

for  writ  of  error,  state  supreme  court  to  U.  S.  supreme  court,  442. 

for  certificate  of  importance,  state  appellate  court,  529. 

for  writ  of  certiorari  in  state  supreme  court,  531. 

PLAINTIFF. 

a  non-resident  files  suit  in  the  district  where  the  defendant  resides, 
49. 

mistake  in  name  of  plea  in  abatement,  299. 
non-suited  on  trial,  must  take  non-suit  before,  324. 

PLEADING. 

in  municipal  court  of  Chicago,  26. 

diversity  of  citizenship  must  appear  in  the  pleading,  46. 
in  U.  S.  court  may  be  amended  to  confer  jurisdiction,  when,  48. 
special  demurrer  in  civil  suit  in  U.  S.  court,  55. 
plea  to  jurisdiction  civil  suit  in  U.  S.  court,  55. 

PLEA— PLEADING. 

to  the  jurisdiction  federal  court  (civil  suit),  55. 
of  general  issue  admits  jurisdiction,  56. 
to  the  merits  admits  jurisdiction,  56. 
form  of  general  demurrer  in  U.  S.  court,  56. 
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PLEA — PLEADING — Continued. 
to  be  reasonably  construed,  56. 
special  demurrer  in  U.  S.  court,  56. 

of  the  general  issue  and  contributory  negligence  in  U.  S.  court,  57. 

plea  of  contributory  negligence  in  U.  S.  court,  57. 

plea  of  general  issue  in  U.  S.  court,  57. 

in  U.  S.  court  contributory  negligence  matter  of  defense,  58. 

statute  of  limitation  must  be  raised  by  plea,  58. 

prisoner  pleads  in  U.  S.  court,  68. 

not  guilty  in  a  criminal  case  in  U.  S.  court,  68. 

of  misnomer,  U.  S.  court,  73. 

replication  to  plea  of  misnomer,  U.  S.  court,  74. 

special  plea,  criminal  case  in  U.  S.  court,  74. 

of  former  jeopardy  in  U.  S.  court,  75. 

of  misnomer  to  U.  S.  court,  73. 

of  misnomer,  replication  to  U.  S.  court,  74. 

special  plea  in  U.  S.  court,  74. 

of  former  jeopardy  in  U.  S.  court,  75. 

U.  S.  court,  joinder  to  demurrer,  criminal  case,  77. 

U.  S.  court,  demurrer  to  plead  in  bar,  77. 
to  appeal  a  criminal  case  in  U.  S.  court,  writ  of  error,  122. 
to  extend  time  in  state  court  does  not  extend  to  the  right  of 
removal,  205. 

of  not  guilty,  U.  jS.  court,  general  issue,  235. 
of  general  issue  and  contributory  negligence  in  U.  S.  court,  236. 
form  of  praecipe  and  declaration  in  state  court,  289. 
count  of  declaration  predicated  upon  state  safety  appliance  act, 
294. 

not  essential  to  plead  the  statute  in  its  entirety,  city  ordinance  dif¬ 
ferent,  297. 

statute  of  another  state  or  foreign  county  must  be  pleaded,  298. 

default,  removal,  general  issue  state  court,  298. 

in  state  court,  removal  to  federal  court,  298. 

to  plead  after  time  expired  must  obtain  leave,  298. 

time  in  which  to  plead,  computed  how,  298. 

another  suit  pending  may  be  pleaded  when,  299. 

when  service  less  than  ten  days,  continuance,  299. 

plea  of  general  issue  waives  defective  service,  299. 

in  abatement  when,  299. 

of  misnomer  when,  299. 

of  general  issue  admitts  operation  of  the  road,  300. 
general  issue  admits  servants  in  charge,  where,  300. 
default  may  be  set  aside,  when,  300. 
to  the  jurisdiction,  300. 
to  the  jurisdiction,  form  of  plea  to,  302. 

—41 
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if  nul  tiel  corporation  comes  too  late,  when,  302.  , 

replication  to  plea,  jurisdiction,  302. 
statute  of  limitation,  303. 
in  abatement,  304. 

of  statute  of  limitations,  replication  to,  305. 

rule  in  Illinois  as  to  amendments,  306. 

lost  pleading  may  be  supplied,  how,  305. 

standing  by  special  plea,  when,  307. 

various  pleas  in  state  court,  307. 

variance  between  writ  and  declaration,  308. 

abjection  to  the  sheriff’s  return,  jurisdiction,  308. 

to  the  jurisdiction  should  be  filed,  when,  309. 

demurrer,  special  demurrer,  310. 

company  sued  by  wrong  name  name  should,  307. 

short  form  of  general  demurrers,  311. 

declaration  should  set  forth  what,  311. 

to  recover  plaintiff  must  prove  what,  312. 

duplicity  reached  in,  how,  313. 

plea  of  not  guilty,  form  of,  314. 

what  matters  should  be  specially  pleaded,  315'. 

suit  by  administrator,  appointment  of  admitted,  when,  315 

when  plaintiff  dies,  administrator  may  recover  for,  315. 

city  ordinance  relied  on  must  be  pleaded,  316. 

settled  party  cannot  file  additional  plea  without,  316. 

state  court,  form  of  motion  to  quash  indictment,  398. 

of  not  guilty  in  a  common  case  must  be  explained  to  prisoner,  398. 

state  court,  plea  of  misnomer,  criminal  case,  399. 

form  of  plea  of  former  jeopardy,  state  court,  401. 

of  former  jeopardy,  demurrer  to,  403. 

POLICE  MAGISTRATE. 

and  justice  of  the  peace  concurrent  jurisdiction  with  county  court, 
28. 

justices  of  the  peace  and  constables,  31. 
jurisdiction  same  as  justice  of  the  peace,  31. 
and  justice  of  the  peace,  jurisdiction  in,  32. 

POOR  PERSON. 

right  to  sue  given  by  act  of  congress,  60. 
affidavit  to  sue,  in  U.  S.  court,  must  show,  61. 
may  sue  in  U.  S.  court,  62. 

act  of  congress  does  not  apply  to  court  of  appeals  or  supreme 
court,  62. 

in  U.  S.  court  not  required  to  give  bond,  when,  250. 
affidavit  to  sue  as,  U.  S.  court,  251. 
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POOR  PERSON — Continued. 

motion  and  affidavit  to  sue  as.  state  court,  319. 
plaintiff  may  show  solvency,  when,  320. 

PRAECIPE. 

for  summons  in  U.  S.  court,  45. 
filing  of  in  state  court,  288. 
form  of  in  state  court,  289. 

for,  summons  must  be  filed  ten  days  before,  289. 
for  writ  of  error  in  the  appellate  court,  350. 

for  writ  of  error  to  appeal  from  trial  court  to  appellate  court,  420. 
for  writ  of  error,  criminal  case,  supreme  court,  431. 

PRELIMINARY  HEARING. 

before  a  justice  of  the  peace,  392. 

PREJUDICIAL  ERROR. 

for  U.  S.  attorney  to,  90. 

PREPONDERANCE  OF  EVIDENCE. 

criminal  case  subject  to  review,  when,  410. 

PRISONER. 

in  state  court  is  entitled  to  trial  within,  396. 
to  be  furnished  with  a  copy  of  the  indictment  and  list  of  witnesses, 
when,  397. 

entitled  to  be  represented  by  counsel,  when,  397. 
arragned  in  court,  plea  of,  398. 

not  released  from  jail  when  supersedeas  granted,  418. 
released  on  bond  pending,  appeal,  effect  of,  418. 

PROBATE  COURT. 

jurisdiction  of  probate  and  county  court,  29. 

appeal  lies  to,  when,  29. 

terms  of,  29. 

creation  of,  30. 

jurisdiction  of  30. 

terms  of,  30. 

appeal  lies  to,  30. 

procedure  of  appeal  to,  30. 

motion  for  new  trial  not  necessary,  when,  30. 

trial  by  jury,  30. 

has  exclusive  original  jurisdiction,  when,  31. 
to  probate  a  will  parties  are  not  entitled  to  a  jury,  31. 

PROBATE  JUDGE. 

may  interchange  with  a  city  court  judge,  23. 
may  interchange  with  county  judge,  30. 
salary  fixed  by  county  board,  31. 
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PROCEDURE. 

in  the  U.  S.  circuit  court  of  appeals,  when,  9. 
in  criminal  court  of  Cook  county,  24. 
in  municipal  court  of  Chicago,  26. 
in  probate  court,  30. 
in  justice  court,  34. 

in  attachment  proceedings  before  a  justice  of  the  peace,  36. 

in  justice  of  the  peace  court,  39. 

in  the  U.  S.  court,  civil  suit,  45. 

trial  proceedings,  U.  S.  court,  79. 

to  appeal  a  criminal  case  in  U.  S.  court,  85. 

to  appeal  a  case  in  U.  S.  court  when  appeal,  when  writ  of  error,  90. 
to  appeal  from  U.  S.  district  or  circuit  court  to  U.  S.  court  of  ap¬ 
peals,  97. 

in  U.  S.  court  of  appeals,  criminal  case,  102. 

to  appeal  from  U.  S.  court  of  appeals  to  U.  S.  and  supreme  court, 
104. 

in  U.  S.  court  of  appeals  when  certificate  of  importance  denied,  104. 
in  U.  S.  court  when  certificate  of  importance  refused  by  U.  S. 
court  of  appeals,  116. 

in  U.  S.  court  of  appeals  to  appeal  to  U.  S.  supreme  court,  109. 

in  U.  S.  supreme  court,  certiorari  proceedings,  117. 

in  U.  S.  court,  contempt  proceedings,  188. 

when  removal  denied  in  state  court,  207. 

in  U.  S.  court  after  removal  of  cause  from  state  court,  221. 

U.  S.  court,  when  motion  to  remand  is  denied,  232. 
in  U.  S.  trial  court,  236. 

to  appeal  from  district  or  circuit  court  of  U.  S.  242. 
in  U.  S.  court,  to  appeal  when  judgment  against  two  defendants, 
243. 

in  U.  S.  court  of  appeals,  258. 

to  appeal  from  U.  S.  court  of  appeals  to  U.  S.  supreme  court,  261, 
274. 

in  U.  S.  supreme  court,  277. 

to  appeal  from  U.  S.  court  of  appeals  to  U.  S.  supreme  court,  certi¬ 
orari,  280. 

state  court,  civil  on  personal  injury  suit,  287. 
in  trial  court,  when,  323. 
to  appeal  to  the  appellate  court,  332. 
in  appellate  court  in  appealing  from  circuit  court,  346. 
appellant  diminution  of  the  record,  certiorari,  347. 
when  judgment  affirmed  in  the  appellate  court,  365. 
to  appeal  from  appellate  to  supreme  court  changed  by,  365n,  374, 
529. 

in  supreme  court,  hearing,  rehearing,  etc.,  373. 
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to  appeal  from  appellate  court  to  supreme  court  changed  by,  374. 
criminal  case,  state  court,  391. 

criminal  cases,  trial  court,  defendants  plea  of  not  guilty,  397. 

criminal  case,  state  court,  selection  of  a  jury,  404. 

when  defendant  is  in  penitentiary;  415. 

criminal  case,  state  court,  when  appeal  desired,  415. 

state  court  when  defendant  sentenced  to  death,  415. 

to  stay  death  sentence,  417. 

criminal  case,  state  supreme  court,  437. 

laws  governing  criminal  in  state  court,  454. 

PROCESS. 

in  common  law  or  equity,  U.  S.  court,  33. 

in  U.  S.  court,  irregularities  may  be  waived,  how,  47. 

PROPOSITIONS  OF  LAW. 

certified  by  court  of  appeals  to  U.  jS.  supreme  court,  7. 
not  applicable  in  a  probate  court  proceeding,  when,  31. 

U.  S.  court,  criminal  proceedings,  79. 
in  U.  S.  court  of  appeals,  105. 
in  U.  S.  court  of  appeals,  88. 
in  U.  S.  court  of  appeals,  104. 

submitted  by  U.  S.  court  of  appeals  to  U.  S.  supreme  court,  105. 
certificate  of  instruction,  U.  S.  court  of  appeals,  105. 
in  U.  S.  court  of  appeals,  116. 

U.  S.  court,  contempt  proceedings,  166. 

counsel  may  submit  in  U.  S.  circuit  court,  when,  237. 

in  U.  S.  court  of  appeals,  269. 

PUBLICATION  jSERVICE. 

on  non-resident  defendant  in  appellate  court,  how,  353. 
QUALIFICATION. 

of  a  surety,  form  of  in  U.  S.  court,  59. 

of  jurors  in  U.  S.  court,  same  as  in  state  court,  122. 

QUASHING. 

motion  to  quash  indictment  in  U.  S.  court,  70. 
writ  of  certiorari  should  be  quashed,  when,  358. 
motion  to  quash  indictment  in  state  court,  398. 

QUESTION  OF  FACT. 

not  reviewed  by  U.  S.  supreme  court,  when,  3. 

QUORUM. 

number  of  judges  constitute  a  quorum  in  U.  S.  court  of  appeals,  6. 
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RAILROADS. 

word  car  includes  a  locomotive  engine  or  steam  shovel,  53. 

safety  appliance  act  applies  to  empty  car,  53. 

third  count  of  declaration  based  on  act  of  congress,  52. 

act  of  congress  with  reference  to  coupling  construed,  293. 

count  of  declaration  predicated,  on  state  safety  appliance  act,  294. 

RECEIVER. 

appointed  by  a  federal  court  may  not  remove,  when,  47. 
of  a  national  bank  sued  presents  a  federal  question,  48. 
appointed  of  a  corporation  organized  under  the  federal  laws,  given 
right  of  removal,  when,  48. 

appointed  by  a  federal  court,  question  may  not  remove,  when,  203. 
of  a  corporation  organized  under  the  laws  of  the  U.  S.  remove  into 
the  U.  S.  court,  when,  203. 

RECOGNIZANCE. 

form  of  appearance  bond  in  U.  S.  court,  69. 

in  state  court  when  defendant  bound  over  to  grand  jury,  394. 

in  state  court  after  defendant  has  been  indicted,  form  of,  394. 

in  criminal  cases,  state  court,  conditions  therein  statutory,  396. 

in  criminal  case,  state  court,  not  void  for  form,  396. 

form  of  appearance  bond,  when  416. 

form  of  appearance  bond  in  trial  court,  417. 

sheriff  or  warden  may  take,  when,  418. 

when  supreme  court  issues  supersedeas  and  fixes  bond,  432. 

RECORD. 

in  the  U.  S.  court,  justification  must  appear  of  record,  4. 

must  show  that  a  single  question  is  presented  to  U.  S.  court,  13. 

must  show  jurisdictional  facts  in  U.  S.  courts,  47. 

in  U.  S.  court  must  show  sentence  in  criminal  case,  81. 

in  U.  S.  court,  defects  cured  by  recitals  in  bill  of  exceptions,  91. 

in  U.  S.  court  judge  to  direct  what  may  go  in  the  record,  92. 

diminution  of  record,  92. 

in  U.  S.  trial  court  of  appeal,  99. 

in  the  U.  S.  court,  the  judge  may  decide  what  will  go  in  the  record, 
when,  92. 

diminution  of  in  U.  S.  court,  when,  92. 
in  U.  S.  court,  criminal  case,  99. 

may  not  be  contradicted  or  supported  by  affidavit,  lOOn. 
should  contain,  what,  101. 

to  be  filed  in  U.  S.  court  of  appeals,  when,  101. 
diminution  if  record  in  U.  S.  court  of  appeals,  102. 
printing  of  record  in  U.  ;S.  court  of  appeals,  102. 
in  a  criminal  case,  history  of  the  proceedings,  101. 
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in  a  criminal  case  should  show  that  defendant  was  sentenced,  101. 
to  be  filed  in  U.  S.  court  of  appeals,  when,  102. 
in  U.  S.  court  of  appeals,  counsel  may  stipulate,  102. 
of  U.  S.  court  of  appeals,  number  of  copies,  102. 
as  made  up  in  U.  S.  court  of  appeals,  when  writ  of  error  granted, 
114. 

U.  S.  court  of  appeals  response  to  certiorari,  114. 

of  U.  S.  court  of  appeals  filed  in  U.  S.  supreme  court,  115. 

U.  S.  court,  chancery  case,  187. 

U.  S.  court,  to  remove  citizenship  must  appear,  how,  199. 
to  be  filed  in  U.  S.  court  when  court  denies  removal,  207. 
filed  in  U.  S.  court,  petition  for  restraining  order,  208. 
incomplete  record  in  U.  !S.  court  corrected  how,  217. 
filing  of  in  U.  S.  court,  removal,  218. 
in  removal  causes,  to  be  filed  in  U.  S.  court,  when,  220. 
one  record  sufficient  when  both  plaintiff  and  defendant  appeal,  U. 
S.  court,  231. 

in  U.  S.  district  or  circuit  courts,  257. 

to  be  filed  in  U.  S.  court,  court  of  appeals,  when,  258. 

in  U.  S.  court  of  appeals,  276. 

number  of  copies  of,  to  be  printed  in  U.  S.  supreme  court,  276. 
incomplete  in  U.  S.  supreme  court,  certiorari  will  issue,  281. 
to  appeal  from  circuit  to  appellate  court,  state  court,  342. 
if  no  assignment  of  error  attached,  the  appeal  will  be  dismissed,  346. 
to  be  filed  in  the  appellate  court,  when,  346. 
diminution  of.  347. 

abstract  and  briefs  in  appellate  court,  348. 

appellate  or  supreme  court,  assignment  of  errors  and  cross  errors 
must  be,  372. 

in  supreme  court,  a  docket  fee  must  accompany  record,  372. 
abstract  and  bond,  criminal  case  in  appellate  court  to  appeal  from, 
415. 

assignment  of  errors,  state  court,  should  appear  on,  424. 
criminal  case,  state  court,  (appellate  court),  426. 
affidavits  will  not  be  received  to  contradict  or  in  support  of  the 
record,  427. 

motion  for  diminution  of  denied,  when,  428. 
in  criminal  case,  state  court  is  filed,  when,  430. 
of  a  criminal  action  case  in  supreme  court,  435. 
filed  in  state  supreme  court,  when,  to  appeal  from,  436. 
in  criminal  case,  assignment  of  errors  and  appeal  to  accompany 
record,  when,  430-6. 

to  appeal  from  state  supreme  court  to  U.  S.  supreme  court,  criminal 
case,  446. 
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REHEARING. 

applied  for  in  U.  S.  court  of  appeals,  103. 

not  applied  for  in  U.  S.  court  of  appeals,  the  mandate  of  the  court 
to  issue,  103. 

in  U.  |S.  court  of  appeals,  number  of  copies  to  be  filed,  when,  103. 
petition  for  in  U.  S.  court  of  appeals,  103. 

petition  for  in  U.  S.  court  of  appeals,  answer  of  opposite  party,  104. 

petition  for  in  U.  S.  court  of  appeals,  260. 

in  U.  S.  court  of  appeals  must  be  applied  for  within,  260. 

application  for  in  appellate  court,  365. 

notice  on  intention  to  apply  for  in  appellate  court,  366. 

in  appellate  court,  number  of  copies  of  petition  required,  366. 

petition  for  in  appellate  court,  367. 

petition  for  denied  in  appellate  court,  369. 

in  supreme  court,  proceedings,  373. 

petition  for  in  state  supreme  court,  437. 

denied  in  appellate  court,  certiorari  in  state  supreme  court,  536. 
RELEASE. 

defense  that  plaintiff  executed  a  release  may  be  made  under  gen¬ 
eral  issue,  315. 

REMAND— REMANDING  ORDER. 

of  causes  reviewed  by  the  U.  S.  supreme  court,  5. 
of  causes  reviewed  by  the  U.  S.  court  of  appeals,  5. 
cause  will  be  remanded  to  state  court,  when,  204. 
cause  remanded  to  state  court  when  two  defendants  sued,  205. 
motion  of  plaintiff  to  remand  to  state  court,  221. 
to  state  court,  222. 

when  cause  remanded  by  federal  court  to  state  court,  205. 
motion  to  remand  to  state  court,  223. 

U.  S.  court  will  remand  or  dismiss,  when,  224. 
and  dismiss,  what  it  means  in  U.  S.  court,  226. 
to  be  filed  in  state  court,  227. 
motion  therefor  overruled,  227. 

where  doubt  exists  the  suit  should  be  remanded  to  state  court,  230. 
motion  to,  denied,  question  of  jurisdiction  may  be  certified  to  U.  S. 
supreme  court,  231. 

to  state  court,  motion  denied,  procedure  in  U.  S.  court,  231. 
motion  to  remand  to  state  court  denied,  removal  granted,  pro¬ 
cedure,  235. 

to  U.  S.  district  or  circuit  court  from  U.  S.  court  of  appeals,  263. 
certificate  to  remand  to  U.  S.  court  of  appeals  to,  267. 

U.  S.  supreme  court  will  remand,  278. 

by  U.  S.  supreme  court  to,  278. 

and  reversed  by  the  appellate  court,  359. 
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REMAND— REMANDING  ORDER — Continued. 
of  appellate  court,  notice  of  filing  of,  359. 
from  appellate  court,  when  defendant  a  non-resident,  360. 
appellate  court  to  court  below,  360. 
must  be  filed  within,  361. 

appellate  or  supreme  court  not  filed  in  two  years,  what,  370. 
REMOVAL. 

of  a  county  seat,  decision  of  county  court  final,  29. 
from  a  state  court  denied  when  a  receiver  of  a  R.  R.  sued,  47. 
denied  unless  receiver  sued  for  more  than  $2,000,  47. 
corporation  organized  under  laws  of  the  U.  S.  of  which  receiver 
appointed  suit  may  be  removed,  48. 
receiver  of  a  national  bank  may  remove,  when,  48. 
to  remove  an  injunction  suit  from  state  to  U.  S.  court,  151. 
from  state  to  federal  court  and  procedings  in  U.  S.  court,  191. 
petition  to  remove  from  state  to  federal  court,  193. 
bond  for,  state  court  to  U.  S.  court,  194-5. 
bond  in  U.  S.  court,  surety  must  qualify,  195. 
bond,  authority  to  sign,  196. 

from  state  court  to  federal  record  to  be  filed  in  U.  S.  court,  when, 
196. 

to  U.  S'.  court  depends  upon  the  amount  in  controversy,  when,  196. 
petition  to  remove  is  not  an  entry  of  appearance,  198. 
denied  when  one  defendant  is  a  non-resident,  199. 
denied  in  state  court,  may  question  right,  how,  200. 
wrongful  removal  to  U.  S.  court,  200. 
petition  to  remove  to  U.  S.  court  must  show,  200. 
when  federal  question  involved  amount  of  no  consequence,  202. 
municipal  corporation  and  a  corporation,  a  citizen  for,  when,  201. 
defendants  joined  to  prevent  removal,  201. 
petition  must  show  diversity  of  citizenship,  when,  201. 
to  U.  S.  court,  amount  necessary  to  effect  removal,  202. 
corporation  organized  in  more  than  one  state,  removal  denied,  202. 
not  permitted  simply  because  the  receiver  was  appointed  by  the 
federal  court,  203. 

receiver  of  a  corporation  organized  under  the  laws  of  the  U.  S. 

may  remove  into  the  U.  S.  court,  203. 
non-suit  in  U.  S.  court,  suit  may  be  again  filed  in  state  court,  203. 
to  U.  S.  court,  right  of,  204. 

petition  and  bond  must  be  filed  in  apt  time,  204. 

U.  S.  court  will  not  set  aside  service,  when,  204. 

state  cannot  prevent  removals  to  U.  jS.  court,  when,  204. 

when  cause  remanded  by  federal  court  to  state  court,  205. 

time  to  remove  cannot  be  extended  beyond,  205. 

from  state  court,  petition  and  bond  must  be  filed,  when,  205. 
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REMOVAL — Continued. 

to  extend  time  in  which  to  plead  does  not  extend  time  for  filing 
petition  and  bond  of  removal,  205. 
when  ad  damnum  increased,  defendant  may  remove,  when,  205. 
where  a  resident  defendant  joined  with  a  non-resident  defendant, 
205. 

the  joinder  of  a  resident  defendant  will  not  avail,  when,  206. 
cause  removed  and  dismissed,  suit  may  be  filed  in  state  court,  206. 
order  of  removal  from  state  to  federal  court,  206. 
denied  by  state  court,  207. 

denial  of  right  to  remove  is  reviewable  in  U.  S.  supreme  court,  207. 
denial  by  state  court  of  right  to  remove,  procedure,  207. 
denied  when  petition  does  not  show,  210. 
will  not  issue  from  federal  court,  when,  211. 
nuless  the  record  shows  the  case  to  be  a  removable  one,  state  court 
not  bound  to  surrender  jurisdiction,  212. 
citation,  restraining  order,  U.  S.  court,  212. 
denied  state  court,  injunction  in  U.  S.  court,  212. 
denied  state  court,  petition  for  certiorari  U.  S.  court,  213. 
of  cause  state  court  certiorari  to,  215. 
denied  by  state  court,  certiorari  by  U.  S.  court,  215. 
marshall’s  return  of  certiorari,  216. 

clerk  of  state  court  refusing  to  make  up  record,  punished,  how,  217. 
form  of  order  staying  proceedings  in  state  court,  217. 
filing  of  record  in  U.  S.  court,  218. 
denied  by  state  court,  citation  out  of  U.  S.  court,  218. 
may  not  take  place  unless  the  petition  shows  the  right  thereto,  21S. 
if  removal  denied  by  state  court,  the  procedure,  219. 
if  petitioned  bond  in  apt  form,  there  is  no  case  in  the  state  court, 
220. 

record  to  be  filed  in  U.  S.  court,  when,  220. 

failure  of  clerk  of  state  court  to  make  up  record,  he  may  be  pun¬ 
ished,  how,  220. 

proceedings  in  U.  S.  court  after  removal  from  state  court,  221. 
remanding  to  state  court  procedure  therein,  222. 
jurisdiction  of  U.  S.  court  in  issue,  appeal  to,  224. 
motion  to  remand  granted,  or  overrulled,  227. 
suits  improperly  brought  may  be  dismissed  or  remanded,  227. 
to  remove  a  case  all  defendants  must  be  non-residents,  228. 
a  change  of  domicide  will  not  oust  the  U.  S.  court  of  jurisdiction, 
when,  228. 

the  defendant  alone  may  remove,  228. 
non-resident  and  resident  sued,  not  removable,  when,  228. 
where  servant  joined  with  non-resident  defendant  to  prevent  re 
moval,  228. 
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removable  and  non-removable  cases,  228. 

where  servant  joins  in  a  suit  to  prevent  removal,  229. 

amendment  to  a  petition  can  only  be  allowed  in  state  court,  229. 

an  averment  of  residence  is  not  averment  of  citizenship,  229. 

citizenship  of  trustee  governs,  229. 

citizenship  of  executor  or  guardian  governs,  230. 

joint  stock  company  is  not  a  citizen,  230. 

a  partnership  is  not  a  citizen,  230. 

state  may  prohibit  removals,  how,  230. 

infant  suing  by  next  friend,  citizenship  of  infant  governs,  230. 
denied  when  neither  of  the  parties  to  suit  are  residents  of  the 
state  where  suit  filed,  230. 

question  of  jurisdiction  of  U.  court  may  be  certified  to  U.  S. 
supreme  court,  how,  230. 

question  of  jurisdiction  of  U.  S.  court  may  be  certified  to  U.  S. 
supreme  court,  how.  230. 

where  plaintiff’s  pleading  are  amended,  reducing  the  ad  damnum, 
231. 

denied  where  declaration  amended  reducing  the  amount,  231. 
to  U.  S.  court,  granted,  motion  to  remand  denied,  procedure,  235. 
plead,  default,  state  court,  298. 

foreign  corporation  may  remove  from  state  court,  when,  298. 
REPLICATION. 

to  plead  of  misnomer,  U.  S.  court,  74. 

to  special  plea  in  U.  S.  court,  75. 

to  plea,  juristiction,  302. 

to  plea  of  statute  of  limitations,  305. 

to  plea  of  misnomer,  state  court  criminal  case,  401. 

RES  GESTE. 

under  general  charge  of  negligence  may  prove  as  part  of,  52. 
RESIDENCE. 

not  equivalent  to  citizenship  in  U.  S.  court,  46. 
of  administrator  will  govern  in  U.  S.  court  (removal),  48. 

RESPONDEAT  OU(STER. 
judgment  of.  when,  308. 

RESTRAINING  ORDER. 

may  be  granted  exparte,  135. 

petition  for  in  U.  S.  court  when  removal  denied  by  state  court,  208. 
granted  U.  S.  court,  removal  cause,  212. 
citation  of  in  U.  S.  court  to  state  court,  212. 

U.  S.  court  may  restrain  proceedings  in  state  court,  217. 
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RETURN. 

of  marshall  on  order  for  arrest  for  contempt,  162. 

of  writ  of  error,  supreme  court  U.  S.  to  state  supreme  court,  453. 

REVERSAL. 

of  lower  court,  U.  S.  court  of  appeals,  proceedings,  104. 
and  remanded  by  the  appellate  court,  359. 

REVERSIBLE  ERROR. 

in  U.  S.  court,  criminal  case,  when,  90. 

REVIEW. 

of  criminal  cases  in  U.  |S.  court,  who  may  grant  writ  of  error,  98. 
in  U.  S.  supreme  court  from  U.  S.  C.  C.  A.,  114. 
to  obtain  a  review  in  U.  S.  supreme  court,  proposition  of  law,  105. 
in  U.  S.  sourt,  supreme  court  only  may,  when  jurisdiction  is  sole 
issue,  233. 

of  a  criminal  case,  where  the  question  of  preponderance  arises,  410. 
ROBBERY. 

and  larceny,  distinction  between,  criminal  case,  410. 

RULE. 

U.  S.  court  of  appeals,  102n. 

of  U.  S.  court  of  appeals,  referring  to  interlocutary  injunction,  177. 
of  U.  S.  supreme  court  appertaining  to  temporary  injunction,  177. 
on  plaintiff  to  give  cost  bond,  317. 

of  supreme  court  U.  S.  appeal  from  state  supreme  court,  388. 
SAFETY. 

appliance,  third  act  of  declaration  based  on  the  act  of  congress,  52. 

appliance  act  applies  to  an  empty  car,  53. 

of  railroad  employes,  act  of  congress  construed,  293. 

SALARY. 

of  a  justice  of  a  U.  S.  supreme  court,  3. 

of  the  chief  justice  of  the  U.  jS.  supreme  court,  3. 

of  a  circuit  judge  (state),  22. 

of  the  municipal  judge  of  Chicago,  25. 

of  a  county  judge,  30. 

of  a  county  judge  depends  upon,  23. 

of  a  probate  judge  is  fixed  by,  31. 

SCHEDULE. 

debtor  entitled  to  exemptions,  36. 

SCHOOL  DISTRICTS. 

and  village  employes  of,  not  subject  to  garnishment,  39. 
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SCIRE  FACIAS. 

in  justice  court  to  show  cause,  37. 
to  issue  out  of  appellate  court,  when,  353. 

SEAL. 

to  bill  of  exceptions  not  required,  427. 

SECURITY. 

for  costs,  may  make  cash  deposit,  when,  61. 

for  costs,  cash  deposit  certificate  state  courts,  420. 

SEPARABLE  CONTROVERSY. 

defendants  joined  in  U.  S.  court,  201. 

SEPARATE  TRIAL. 

two  defendants,  U.  S.  court  entitled  to  separate  trials,  when,  71. 
SENTENCE. 

in  criminal  case  must  appear  of  record,  U.  S.  court,  81. 
judgment  and  sentence,  criminal  case,  state  court,  412. 
of  death,  procedure  to  stay  in,  417. 

SERVICE. 

chancery  proceedings,  circuit  and  city  courts,  24. 
summons  served  in  justice  court,  34. 
by  publication  in  justice  court,  37. 

in  U.  S.  court  must  be  on  the  defendant  in  the  district,  48. 

in  U.  S.  court,  form  of  citation  to  appear  in  court  of  appeals,  256. 

on  defendant,  less  than  ten  days,  continuance,  299. 

SHERIFF. 

may  take  recognizance,  when,  417,  418. 
his  duty  upon  receipt  of,  supersedeas,  422. 

SOLVENCY. 

plaintiff  may  show,  when,  320. 

SPECIAL  DEMURRER. 

form  of  in  U.  S.  court,  55. 
in  state  court,  310. 
to  meet  duplicity  in  pleading,  313. 
to  declaration  waived,  when,  316. 

SPECIAL  PLEA. 

U.  S.  court  in  criminal  cases,  74. 
replication  to  in  U.  S.  court,  75. 

all  matters  not  admitted  under  the  plea  of  general  issue  shuld  bo 
specially  pleaded,  315'. 
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STATEMENT  OF  CASE. 

to  a  jury,  criminal  case,  state  court,  404. 

STATE  COURT. 

receiver  sued  in  state  court  may  not  remove  to  U.  S.  court,  47. 

concurrent  jurisdiction  with  federal  court,  when,  49. 

right  of  removal  to  U.  S.  court,  49. 

premptory  challenges  civil  suit,  62. 

has  not  jurisdiction  to  try  question  of  removal,  200. 

removals  to  U.  S.  court  when  federal  question  involved,  202. 

criminal  proceedings,  391. 

form  of  indictment,  393. 

purpose  of  bill  of  particulars  in  a  criminal  case,  394. 
record  in  a  criminal  case,  appellate  court,  426. 

STATUTE. 

of  state  not  necessary  to  plead  in  full,  city  ordinance  must,  297. 

and  city  ordinance,  pleading,  297. 

of  another  state  or  county  must  be  pleaded,  298. 

STEAM  SHOVEL. 

is  included  by  words  “and  car,”  53. 

STREET  CAR. 

owned  by  corporation  must  be  put  in  issue  by  special  plea,  302. 
SUBPOENA. 

only  a  constable  entitled  to  fees,  when,  36. 

any  person  can  serve  subpoena  in  justice  court,  36. 

SUIT. 

right  to  sue  by  poor  person  given  by  act  of  congress,  60. 
improperly  in  U.  S.  court,  may  be  dismissed  or  remanded,  227. 
in  state  court  is  begun,  how,  289. 

SUMMONS. 

before  a  justice  of  the  peace,  34. 
in  a  justice  court,  34. 
in  a  justice  court,  may  be  served,  34. 
praecipe  for  summons  in  federal  court,  45. 
in  U.  S.  court  to  be  served  by,  59. 

motion  to  set  aside  service  of  summons  in  state  court  finding  is 
binding  on  U.  S.  court,  204. 
in  state  court  must  be  served  ten  days,  289. 

SUPERIOR  COURT. 

have  jurisdiction  with  the  circuit  courts,  21. 
superior  and  circuit  judge  may  interchange,  22. 
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may  try  an  election  contest  for  mayor,  22. 
and  circuit  in  Cook  county,  terms  of,  22. 
judge  may  interchange  with  a  city  court  judge,  23. 
criminal  court  of  Cook  county  and  circuit  courts  have  concurrent 
jurisdiction,  25. 
term  of,  25. 

SUPERSEDEAS. 

municipal  court  of  Cook  county,  denial  of  supersedeas  by  the  ap¬ 
pellate  court,  27. 
appeal,  certiorari,  39. 
file  in  circuit  or  city  court,  when,  39. 

justice  court,  when  defendant  not  found  procedure,  39,  40. 
mandamus,  U.  jS.  supreme  court  judge  may  issue,  when,  90. 
writ  of  error  in  appellate  court,  supersedeas  when,  352. 
and  certiorari  proceedings,  appellate  and  supreme  court,  354. 
in  appellate  court  awarded  in  certiorari  proceedings,  when,  355. 
effect  of  in  a  criminal  case,  when  allowed  by  the  appellate  court, 
415. 

the  effect  on  when  sentence  is  death,  417. 

granted  does  not  release  the  prisoner,  418. 

in  a  criminal  case  means  to  the  sheriff  or  warden,  what,  422. 

in  supreme  court  indicates  what,  432. 

writ  of  error,  mode  supersedeas,  how,  433. 

writ  of  error,  form  of  in  criminal  case,  supreme  court,  433. 

stays  execution  but  does  release  prisoner,  when,  433. 

SUPREME  COURT. 

of  the  United  States,  2. 

of  the  U.  S.,  an  attorney  to  practice  must,  3. 
findings  of  fact  binding  on  the  U.  S.  supreme  court,  3. 
of  the  U.  S.  consists  of,  3. 

of  the  U.  S.  does  not  review  questions  of  fact  coming  from  a  state 
court,  3. 

to  appeal  to  U.  S.  supreme  court,  mode  writ  of  error,  4. 

of  the  U.  S.  to  review  judgment  state  court  by  writ  of  error,  4. 

of  state  to  U.  Si.  supreme  court,  mode  of  error,  4. 

of  the  U.  S.,  appeal  direct  to,  when,  4. 

of  the  U.  ,S.  relieved  by  U.  S.  court  of  appeals,  5. 

of  the  U.  S.  alone  has  jurisdiction  of  an  appeal  from  state  court,  5. 

of  the  U.  S.,  cases  decided  remanded  to,  5. 

of  a  state  not  always  the  highest  court  to  which  writ  of  error  will 
run,  6. 

is  not  always  the  highest  court  of  the  state,  6. 
to  U.  S.  supreme,  federal  question  must  appear,  6. 
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of  the  U.  S.,  writ  of  error  will  run  to  court  of  appeals,  when,  7. 
of  the  U.  S.  dismissed  for  want  of  jurisdiction,  subject  to  review 
in  U.  S.  court,  13. 
of  Illinois,  17. 

of  Illinois,  the  number  and  salary  of  judges,  17. 
of  Illinois,  terms  of  court,  17. 
of  Illinois,  jurisdiction,  17. 

of  Illinois,  counties  comprising  each  district,  17. 
of  Illinois,  meets  at,  17. 

of  Illinois,  the  legislature  cannot  enlarge  its  original  jurisdiction, 
18. 

judgment  in  supreme  court  settles  all  questions  raised  by  assign¬ 
ment  of  errors,  or  all  questions  might  have  been  raised,  18. 
of  the  state  regulates  admission  to  the  bar,  18. 
assigns  the  judges  of  the  appellate  court,  20. 

of  the  U.  S.,  when  appeal  will  lie  from  a  circuit  court,  when,  90. 
of  the  U.  S.,  certiorari  will  lie  to  U.  S.  court  of  appeals,  99. 
of  the  U.  S.,  certiorari  will  issue  to  U.  S.  court  of  appeals,  when, 
106. 

of  the  U.  jS.,  to  appeal  from  the  U.  S.  court  of  appeals,  108. 
form  of  petition  for  writ  of  error,  109. 

citation  for  defendant  in  error  to  appear  at  Washington,  111. 
of  the  U.  S.,  petition  for  writ  of  certiorari,  117. 
of  the  U.  S.,  order  granting  writ  of  certiorari,  118. 
of  the  U.  S.,  writ  of  certiorari,  119. 
of  the  U.  S.,  citation  to  the  U.  S.  court  of  appeals,  119. 
of  the  U.  S.,  docket  fee  to  accompany  the  record,  120. 
of  the  U.  S.,  writ  of  error  to  U.  S,  court  of  appeals.  124. 
appellate  court  passes  upon  the  construction  of  a  statute,  the  su¬ 
preme  court  the  constitutionality,  345. 
diminution  of  record,  procedure,  348. 
writ  of  certiorari,  barred  after  six  months  unless,  356. 
to  appeal  from  the  appellate  court,  369. 

of  the  U.  S.  proceedings  on  appeal  from  state  supreme  court,  388. 
to  appeal  to,  see  form  of  certificate  of  importance,  530. 
and  appellate  court,  cases  docketed,  how,  351. 
defense  not  relied  on  in  the  appellate  court,  cannot  be  relied 
upon  in  supreme  court,  350. 
writ  of  error  barred  after,  353. 

and  appellate  courts,  may  issue  certiorari,  supersedeas,  when,  354. 
remanding  order  from,  must  be  filed,  when,  361. 
procedure  to  appeal  from  appellate  court,  changed  by,  365n. 
assignment  of  errors  to  appeal  from  appellate  court,  370. 
docket  fee  must  accompany  record  in,  372. 


INDEX 

(References  are  to  pages.) 


657 


SUPREME  COURT — Continued. 

errors  and  cross  errors  must  be  filed  in,  when,  372. 
procedure  to  appeal  from  the  appellate  court,  372. 
abstracts  used  in  appellate  court  may  be  used,  how,  372. 
will  assess  damages  when  the  appeal  prosecuted,  373. 
will  not  consider  questions  of  fact,  when,  373. 
when  oral  argument  desired,  373. 

proceedings,  rehearing  appeal  to  U.  jS.  supreme  court,  373. 
to  appeal  from  supreme  court  to  U.  S.  supreme  court,  374. 
to  appeal  to  U.  S.  supreme  court,  what  must  appear,  379. 
what  criminal  cases  appealable  to  direct,  412. 
to  appeal  a  criminal  case,  writ  of  error  the  mode,  413. 
appeal  will  lie  to  appellate  or  supreme  court  from  court  below,  427. 
to  appeal  criminal  cases  from  the  appellate  court,  430. 
praecipe  for  writ  of  error,  criminal  case  to  appeal  from  appellate 
court,  431. 

order  granting  writ  of  error  to  appeal  from  appellate  court  to,  431. 
supersedeas  issued  by,  indicates  what,  432. 
form  of  writ  of  error  to  appellate  court,  432. 
assignment  of  errors  to  appeal  from  appellate  court,  criminal 
case,  434. 

state,  record  of  a  criminal  case  in,  435. 
record  filed  in,  when  to  appeal  from,  436. 
proceedings  in  state  supreme  court,  criminal  case,  437. 
judgment  is  final  after,  437. 

petition  for  rehearing  denied  appeal  to  U.  S.  supreme  court,  crim¬ 
inal  case,  437. 

of  U.  S.,  to  appeal  from  state  supreme  court,  who  may  grant  writ 
of  error,  438. 

of  state  who  to  grant  writ  of  error  to  appeal  to  U.  S.  supreme 
court,  438. 

of  Illinois,  petition  for  writ  of  error  to  appeal  from  state  court 
to  U.  S.  supreme  court,  442. 

of  Illinois,  assignment  of  errors  to  appeal  from  state  supreme 
court,  443. 

of  the  U.  S„  jurisdiction  to  appeal  from  state  supreme  court,  444. 
of  the  U.  SL,  federal  question  must  to  appeal  from  state  court,  444. 
to  appeal  from  state  to  U.  S.  supreme  court,  mode,  445. 
record  in,  to  appeal  to  U.  S.  supreme  court,  446. 
form  of  writ  of  error  to  appeal  from  state  to  U.  S.  supreme  court, 
449. 

of  Illinois,  certificate  of  clerk  when  cause  appealed  to  U.  jS.  supreme 
court,  450. 

procedure  to  appeal  from  state  supreme  to  U.  S.  supreme  court,  451. 
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of  U.  S.,  writ  of  error  may  be  amended,  how,  451. 

citation  and  writ  of  error  tmended  in  U.  S.  court,  when,  452. 

of  Illinois,  error  from  U.  S.  supreme  court,  certificate  of  clerk,  387. 

procedure  to  appeal  from  appellate  court  changed  by,  529. 

see  petition  for  certificate  of  importance  in  the  appellate  court,  529 

state,  petition  for  writ  of  certiorari,  531. 

state,  certiorari  to  be  applied  for  within,  536. 

will  only  consider  questions  of  law,  when,  541. 

SUPREME  JUSTICE. 

of  the  U.  S.  supreme  court  allotted  to  circuit,  8. 

to  attend  a  circuit  court,  when,  8. 

or  district  judge  allowed  his  expenses,  when,  10. 

SURETY. 

must  qualify  in  U.  S.  court,  59. 

death  of  surety  does  not  terminate  the  bond  unless,  60. 
justification  on  surety,  U.  S.  court  appearance  bond,  69. 
justification  of,  on  bond  in  U.  S.  court,  87. 
justification  of  surety  in  U.  S.  court,  94. 
on  a  bond  in  U.  S.  court,  how  discharged,  122. 
justification  of  surety  on  appeal  bond,  U.  S.  court,  87. 
justification  of  surety,  U.  S.  court,  form  of,  95. 
justification  in  a  U.  S.  court,  142. 
must  qualify  to  remove  from  state  court,  195. 
justification  of  surety  in  U.  S.  court,  253. 
affidavit  of  solvency,  state  court,  420. 

TECHNICALITIES. 

the  U.  S.  court  will  not  reverse  a  criminal  case  for,  91. 
in  bill  of  exceptions  in  U.  S.  court,  91. 

TEMPORARY  INJUNCTION, 
order  granting,  135. 

liability  on  bond  for,  15'.  l 

to  appeal,  appeal  or  writ  of  error,  180. 
made  permanent,  form  of  decree,  U.  S.  court,  169. 
appealable  in  U.  S.  court,  182. 

TERMS. 

of  court,  U.  S.  district  court  of  Illinois,  12. 

of  court,  supreme  court  of  Illinois,  17. 

of  the  appellate  court  of  Illinois,  19,  20. 

of  circuit  outside  of  Cook  county,  21n. 

of  court,  circuit  and  superior  court  of  Cook  county,  22. 

of  court  in  Cook  county,  25. 

no  stated  terms  of  the  municipal  court  of  Chicago,  26. 
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of  county  courts,  28. 
of  probate  courts,  29. 

of  office  if  the  justice  of  the  peace,  police  magistrate  and  con¬ 
stables,  31. 


TIME. 

computed  how,  298. 

TRANSCRIPT. 

in  appellate  or  supreme  court  barred  after,  370. 

TRANSITORY  ACTIONS. 

what  necessary  to  show,  291. 

TRIAL. 

by  jury  guaranteed,  3. 

of  right  of  property  in  justice  court,  39. 

procedure  in  justice  court,  criminal  case,  79. 

proceedings  in  U.  S.  district  or  circuit  court,  79. 

number  of  peremptory  challenges,  323. 

right  of  trial  by  jury,  364. 

criminal  case,  state  court,  404. 

of  criminal  case,  number  of  peremptory  challenges,  state  court,  406. 
TRUSTEE. 

to  remove,  citizenship  of  trustee  governs,  229. 

UNITED  STATES  COURT. 

see  various  heads,  matter  involved. 

VARIANCE. 

between  the  summons  and  declarations,  308. 

VENUE. 

change  of  venue  in  justice  court,  35. 

VERDICT. 

excessive  verdict  not  considered  in  U.  S.  court  of  appeals,  62. 
in  U.  jS.  court,  court  should  direct,  when,  239. 
of  the  jury,  argument  of  the  council,  new  trial,  326. 
of  jury,  criminal  case,  state  court,  406. 

VIOLATION  OF  CITY  ORDINANCE, 
not  a  criminal  proceeding,  27. 

VOID  PROCEEDINGS. 

in  garnishment  proceedings  void  unless,  38. 


660 


INDEX 

(References  are  to  pages.) 


VOLUNTARY. 

non-suit,  time  in  which  suit  may  again  be  filed,  58. 
and  involuntary  nonsuit,  the  difference,  318. 

WAGES. 

demand  for  in  writing,  (justice  court),  36. 
no  exemptions  in  claim  for  wages,  (justice  court),  36. 
for  employe  to  be  released  in  five  days,  when,  38. 
wage  earner  not  head  of  family,  demand  not  necessary,  39. 

WAIVER. 

filing  declaration  waives  before  defective  service,  299. 

WARDEN. 

may  take  recognizance,  when,  417,  418. 
his  duty  upon  receipt  of  supersedeas,  422. 

WARRANT. 

issued  by  the  justice  of  the  peace,  43. 

WRIT  OF  CERTIORARI. 

in  U.  S.  supreme  court,  record  incomplete,  114. 

order  granting  writ  of  certiorari,  U.  S.  supreme  court,  118. 

in  U.  S.  supreme  court,  119. 

petition  for  in  U.  S.  supreme  court,  117. 

out  of  U.  S.  supreme  court,  119. 

letter  of  instruction  from  the  clerk,  U.  S.  supreme  court,  121. 

in  U.  S.  court  to  state  court,  213. 

order  staying  proceedings  in  state  court,  217. 

U.  S.  supreme  court  to  U.  S.  court  of  appeals,  281,  284. 
supersedeas  in  the  appellate  and  supreme  courts,  354. 
should  be  quashed,  when,  358. 
barred  after  six  months,  unless,  356. 
in  state  supreme  court,  535. 

WRIT  OF  ERROR. 

only  mode  to  review  judgment  or  decree  in  U.  jS.  supreme  court 
from  state  court,  4. 

will  run  from  U.  S.  supreme  court  to  a  district  or  circuit  court, 
when,  4. 

this  right  denied  to  U.  S.  in  criminal  case,  5. 
or  appeal  reviewed  by  U.  S.  supreme  court,  cause  is  remanded 
to,  5. 

or  appeal,  cause  decided  in  U.  S.  court  of  appeals  remanded  to,  5. 
coming  from  the  state  court  only  the  federal  question  can  be  con¬ 
sidered,  6. 

will  sometimes  run  from  U.  S.  supreme  court  to  state  court  other 
than  supreme  court,  6. 
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will  run  when  judgment  not  final  is  U.  S.  court  of  appeals,  when,  7. 
or  appeal  from  U.  S.  court  of  appeals  limited  to  one  year,  7. 

U.  S.  court  to  be  issued  from  the  clerk’s  office  where  the  case  was 
tried,  14. 

will  run  from  U.  S.  court  to  the  appellate  court  of  a  state,  when,  21. 
or  appeal,  from  circuit  or  district  court  to  U.  S.  court  of  appeals 
limited  to,  62. 

distinction  between  writ  of  error  and  appeal  in  U.  S.  court,  63. 
will  run  in  U.  S.  court  from  supreme  court  or  court  of  appeals, 
when,  88. 

and  writ  of  certiorari  in  criminal  case,  U.  S.  court,  when,  88. 

is  the  mode  and  not  appeal  in  a  criminal  case,  88. 

in  U.  S.  court  is  the  mode  of  appeal  in  a  law  case,  89. 

petition  for  in  U.  S  court,  92. 

petition  therefor  in  U.  S.  court,  where  filed,  92. 

in  U.  S.  court  limited  to,  93. 

in  U.  S.  court,  returnable  in  thirty  days,  95. 

in  U.  S.  court  not  to  be  allowed  until  assignment  of  errors  are 
filed,  96. 

in  criminal  cases,  U.  S.  court,  98. 
in  criminal  U.  S.  court,  allowed  by,  98. 

will  lie  from  U.  S.  court  of  appeals  to  U.  'jS.  supreme  court  for  one 
year  in  what,  110. 

to  appeal  from  U.  S.  district  or  circuit  court  direct  to  U.  S.  su¬ 
preme  court,  form  of,  123. 
in  U.  S.  court  of  appeals,  order  allowing  writ,  113. 
criminal  case,  U.  S.  court,  limitations,  122. 
criminal  case,  U.  S.  court  writ  of  error  is  the  mode,  88. 
in  U.  S.  court,  not  appeal,  when,  89. 

U.  S.  not  entitled  to  writ  of  error  on  criminal  case,  90. 
limitations,  U.  S.  district  to  circuit  court  of  appeals,  98. 

U.  S.  court  in  criminal  case  to  be  allowed  by,  98. 

U.  S.  court,  criminal  cases  may  be  allowed  by  the  district  or  any 
circuit  judge,  when,  98. 

mode  of  appeal,  criminal  case,  U.  jS.  court,  record,  99. 
federal  court  to  a  federal  court,  109. 

petition  for,  to  appeal  from  U.  S.  court  of  appeals  to  U.  S.  supreme 
court,  109. 

from  U.  S.  supreme  to  U.  S.  court  of  appeals,  limitation,  110. 

U.  S.  court,  who  may  grant  to  appeal  from  court  of  appeals,  114. 

U.  S.  court  of  appeals,  record,  114. 
federal  court  to  federal  court,  123,  124. 

U.  S.  court  of  appeals  to  district  or  circuit  court  to  U.  S.  supreme 
court,  123. 
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U.  S.  supreme  court  to  district  or  circuit  court,  132. 
or  appeal  in  U.  S.  court,  189. 

removal  denied  by  state  court,  remedy,  writ  of  error  after  final 
judgment,  219. 

where  jurisdiction  is  the  sole  issue,  appeal  lies  from  circuit  direct 
to  supreme  court,  225. 

U.  S.  supreme  court  to  state  supreme  court,  limitation,  227. 
limitation,  U.  S.  supreme  court  to  district  or  circuit  court,  231. 
contempt  proceedings  in  U.  S.  court,  criminal,  165. 

U.  S.  supreme  to  U.  S.  circuit  or  district  court,  (certificate  of 
importance),  232. 

to  appeal  from  a  circuit  or  district  court  (U.  SO,  239. 
time  in  which  appeal  may  be  taken  from  district  or  circuit  court 
to  U.  S.  court  of  appeals,  from  U.  S.  court  of  appeals  to  supreme 
court,  234. 

will  run  from  U.  S.  court  of  appeals  to,  242. 

U.  S.  court,  in  what  court  to  be  filed,  242. 
time  begins  to  run  after,  242. 

U.  S.  court  filed,  where  judgment  rendered,  242. 

petition  for  in  U.  S.  court,  246. 

petition  for  in  U.  S.  court,  is  filed  where,  246. 

federal  court  to  a  federal  court,  248. 

in  federal  court,  allowed  by,  249. 

U.  S.  court  is  served  how,  249. 

U.  S.  court,  appeal  bond  must  accompany,  249. 
to  appeal  from  U.  S.  court  of  appeals  to  U.  S.  supreme  court,  269. 
when  an  appeal  case  is  brought  to  U.  S.  supreme  court  by  writ 
of  error,  266. 

petition  for  writ  of  error  in  U.  S.  court  of  appeals,  269. 

to  appeal  from  U.  jS.  court  of  appeals  to  U.  S.  supreme  court,  271. 

form  of  federal  court  to  a  federal  court,  271. 

or  appeal,  to  appeal  from  the  circuit  or  district  court  to,  242. 

from  U.  S',  court  of  appeals  to  U.  S.  supreme  court,  271. 

in  U.  S.  court  limitation,  272. 

filing  of  removes  the  case,  272. 

refused  by  U.  S.  court  of  appeals,  certiorari,  278. 

filing  of  writ  of  error  removes  the  cause,  273. 

in  U.  S.  court  of  appeals,  submits  only  the  law,  273. 

appeal  and  citation  in  U.  S.  court,  returnable  to,  275. 

and  appeal,  two  modes  of  appeal,  332. 

praecipe  for  in  the  appellate  court,  350. 

form  of  order  granting  in  appellate  court,  350. 

appeal,  cases  docketed  in  appellate  and  supreme  court  how,  351. 

form  of,  appellate  court  to  circuit  court,  351. 
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supersedeas  in  the  appellate  court,  when,  352. 
in  Illinois  limited  to,  353. 

will  run  from  U.  S.  supreme  court  to  state  appellate  court,  when, 
363,  373. 

to  appeal  from  state  supreme  court  to  U.  S.  supreme  court,  374. 
from  U.  S.  supreme  to  state  court  limited,  377. 

U.  S.  supreme  court  to  state  supreme  court,  limitations,  381. 
from  U.  (S.  supreme  to  state  supreme  court,  386. 
order  allowing  to  appeal  from  state  supreme  court  to  U.  S.  supreme 
court,  385. 

to  appeal  a  criminal  case  in  the  state  court,  413. 
people  not  entitled  to  when,  413. 

is  the  only  method  to  obtain  a  review  of  a  criminal  case  in  state 
court,  415. 

allowed  by  appellate  court  in  a  criminal  case,  415. 
the  mode  when  sentence  is  death,  415. 

praecipe  for,  to  appeal  from  the  circuit  to  appellate  court,  420. 
form  of  order  granting  in  appellate  court,  421. 
form  of,  to  appeal  from  trial  court  to  appellate  court,  422. 
in  state  court,  will  lie  for,  423. 

jn  a  criminal  case  from  the  appellate  or  supreme  court  to,  when, 
427. 

allowed  in  a  criminal  case  stays  procedure  in  the  court  below,  428. 
form  of  praecipe  for  to  appeal,  criminal  case  from  appellate  to 
supreme  court,  431. 

order  granting  to  appeal  a  criminal  case  from  appellate  to 
supreme  court,  431. 

issued  out  of  state  supreme  court  to  appeal  a  criminal  case  from 
appellate  court,  432. 

supreme  court  to  appellate  court,  supersedeas,  when,  433. 
defendant  in  may  enter  his  appearance,  how,  435. 
to  appeal  a  criminal  case  from  state  supreme  to  U.  S.  supreme 
court,  437. 

to  appeal  from  state  supreme  court  to  U.  S.  supreme  court,  is 
granted  by,  437. 

return  of  writ  of  error,  U.  S.  supreme  court  to  state  supreme 
court,  453. 

in  U.  S.  supreme  court  is  filed  where,  438. 

the  mode  for  U.  S.  supreme  court  to  review  a  judgment  in  state 
supreme  court,  438. 

who  to  grant  to  appeal  from  state  supreme  court,  438. 
will  run  from  U.  S.  supreme  court  to  appellate  or  trial  court, 
when,  440. 

petition  for  to  appeal  from  state  supreme  to  U.  S.  supreme  court, 
442. 
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is  the  mode  to  appeal  a  case  from  state  court  to  U.  S.  supreme 
court,  445. 

U.  S.  supreme  to  state  court  barred  after  two  years,  445. 
order  granting  to  appeal  from  state  court  to  U.  S.  supreme  court, 
446. 

U.  S.  supreme  court  to  state  supreme  court,  449. 
in  U.  S.  court  may  be  amended,  when,  451. 
laws  governing  criminal  procedure  in  state  court,  454. 
will  run  from  U.  S.  supreme  court,  541. 

order  allowing  to  appeal  from  state  supreme  court  to  U.  S. 
supreme  court,  385. 

WRITTEN  DEMAND. 

before  garnishment  when  (justice  court),  38. 

WRONGFUL  ACT. 

occurring  in  state  court,  death  outside  state,  291. 


WRONGFUL  REMOVAL, 
to  U.  S.  court,  200. 


